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This appeal by grant of leave is directed agai nst the judgnent
and order of the H gh Court of Bonbay, Bench at Nagpur, in Wit
Petition No. 314 of 1993. The Hi gh Court in the inpugned judgnent
has upheld the validity of provisions of Section 9-A of the Borbay
Money Lenders Act, /1946 (hereinafter referred to as "the Act’) as
anmended by Maharashtra Act No. 7 of 1992 which, according to the
appel l ants, who are |licensed noney |lenders, is ultra vires the
provi sions of the Constitution of India insofar as it seeks to |evy
i nspection fee for the renewal of noney lender’s |licence. Appellants
therefore seek striking down of Section 9-A of the Act and consequent
thereto the quashing of the demand notice for paynment of inspection
f ee.

Under Section 3 of the Act, the State Governnent has the power
to appoint Registrar Ceneral, Registrars and Assistant Registrars for
the purpose of exercising powers and perform ng duties under the
Act. Under Section 6 every noney | ender has to submt an application
in the prescribed formto the Assistant Registrar of the area, within the
[imts of which he carries on or intends to carry on his business, for
the grant of licence to carry on busi ness of noney lending every year
on or before such date as may be prescribed by the State Governnent.
The noney lender is required to deposit licence fee [which has been
fixed at Rs. 200/-] as per the provisions of sub-section (4) of Section 6
of the Act. The application so made is required to be processed under
Section 8 of the Act. Section 9 prescribes-the termof |icence to be up to
31st July fromthe date on which the licence is granted. The licence is
made valid until the application for renewal of licence, if nade to the
Registrar within the prescribed tinme, is disposed of.

Section 9-A, in respect of levy of inspection fee, was introduced
by Bonbay Act No. 50 of 1959 which came into force w e.f. 26.9.1959.
The first anendnment to Section 9-A was nmade by the Maharashtra Act
No. 76 of 1975 which cane into force from26.7.1976. " Section 9-A was
amended for the second tinme by Maharashtra Act No. 7 of 1992 which
cane into force w.e.f. 28.4.1992. The anended provisions of Section
9-A, with which we are concerned in this appeal, are as under :-

"9- A Levy of inspection fee :-

(1) An inspection fee shall, in addition to the
i cence fee | eviable under Section 6, be

| evied froma noney | ender applying for a

renewal of a licence at the rate of one per

cent of the maxi mum capital utilised by him
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during the period of the |licence sought to be
renewed or rupees five thousand,
whi chever is | esser.

(2) In default of paynment of an inspection fee
| evi abl e under sub-section (1), it shall be
recoverable fromthe defaulter in the sane

manner as an arrears of |and revenue.

Expl anati on - For the purposes of this section,
"maxi mum capital" means the hi ghest total anount
of the capital sumwhich nmay remain invested in
the noney | endi ng business on any day during the
period of a licence.”

Rul e 11 of the Bonbay Money Lenders Rul es, 1959 (hereinafter
referred to as '"the Rules’) deals with the levy of inspection fees and the
sane reads as under :-

"11. Levy of inspection fee :-

(1) On receipt of an-application for the renewa
of a licence, the Assistant Registrar to whom
the application has been nmade, shall cal

upon the applicant to produce his accounts

for inspection. He shall then assess the

i nspection fee payabl e under Section 9-A in
respect of inspection of books of accounts

and call upon the applicant to pay the

i nspection fee in the manner prescribed in
Rul e 10. The inspection fee shall be paid
within ten days of the receipt of the order in
this behalf by the applicant or wthin such
further period not exceeding thirtydays in
the aggregate of the receipt of the order as
the Registrar may grant in that behal f.

(2) The Regi strar nay suo notu or on an
application nade in that behalf revise

the order of assessnent nade under

sub-rule (1) if he thinks fit."

Inspection fee is payable at the time of renewal of licence and the
charge of inspection fee is @1% of the maximumcapital utilized by
the noney | ender during the period of |icence sought to be renewed or
Rs. 5,000/- whichever is less. The term’ maxi mum capital’ has been
expl ained in explanation to Section 9-A to nean hi ghest anmount of
capital sumwhich may remain invested in the noney | ending
busi ness on any day during the period of the Iicence. Therefore,
according to the appellants, anpbunt of inspection fee differs from
noney | ender to noney | ender and depends upon the utilization of
the maxi mum capital on any day during the period of |icence.

Money | enders are required to maintain books of accounts under
Section 18 of the Act read with Rule 16 and 17 of the Rules. Section 18
deals with the duty of the noney | ender to keep accounts and
mai ntai n cash books and the |l edger in such formand in the manner as
may be prescribed as also to furnish copies to debtors as well as
Assi stant Registrars. The section also provides that noney | ender
upon repaynent of loan in full shall rmake entries indicating paynent
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or cancellation and di scharge every nortgage, restore every pl edge,
return every note and cancel or reassign every assignnment given by
the debtor as security for loan. Rules 16 and 17 read as under :-

"Rule 16 ? Forms of cash book, |edger and of

statenent and recei pt under Section 18 \026 The cash
book and | edger to be nmintai ned by a noney

| ender under sub-section (1) of Section 18 shall be
either in Form Nos. 4 and 7 respectively or in Form
Nos. 5 and 6 respectively. The statement under

cl ause (a) of sub-section (2) of Section 18 shall be in
Form No. 8. The receipts under sub-sections (3)

and (4) of Section 18 shall be in Form Nos. 9 and 10
respectively.

Rule 17 ? Capital Account \026 Every mnoney | ender
shal | open a capital account in Form No. 11 for the
pur pose of Section 9-A"

Al these accounts are required to be verified before the grant of
renewal of the |icence.

The State Legislature is conpetent to nmake [laws for such State or

any part thereof with respect to any of the matters enunerated in List
Il of Seventh Schedule of the Constitution of |ndia. Under Entry 30 of
List Il the State Legislature can nake | aws on the subjects of npney

| endi ng, noney | enders and relief of agricultural indebtedness. The
sane reads: -

" 30. Money | endi ng and noney | enders; relief of
agricul tural indebtedness."

Entry 66 which reads:
"66. Fees in respect of any of the matters in this List,
but not including fees taken in any court."

authorises the State Legislature to levy fees-in respect of any of the
matters enunmerated in List Il excluding the fees taken in any court.

Appel  ants’ case is that under Article 265 of the Constitution there is a
prohi bition for inmposition or levy or collection of tax by the State,
except by authority of law, and that fee can be inposed only in respect

of the subjects specified in List Il of the Seventh Schedule to the
Constitution. Under the List Il, State Legislature is not conpetent to

| evy any tax in respect of subject matters of nmoney |ending or noney

| enders. Thus, according to them the State Legislature is conpetent to
make | aws | aying down fees only in respect of itens enunerated in

Entry 30 of List Il and not the tax. Though the provisions of Section 9-
A are styled as inspection fee, it is in fact the collection of tax by the
State without any authority of |aw According to the appellants, there
is a difference between tax and fee and fees are |evied essentially for
the services rendered and as such there is an el enment of quid pro quo

bet ween t he person who pays the fee and the public authority which

i mposes it. Quid pro quo is an essential elenent in a fee and since there
is no quid pro quo, the levy is in the nature of tax which the State
CGovernment is not conpetent to inpose.

Anot her submi ssion nade on behal f of the appellants is that the
work of inspection is required to be done by the respondent authority
to see that the terns of |licence granted earlier are observed and the
accounts required are properly maintained as per the provisions of the
Rul e. Therefore, there is no question of co-relation of the ambunt of
levy with the inspection fee or licence fee to cost of any service. The
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i nspection of books of accounts of nobney |enders can by no stretch of

i magi nati on be consi dered service rendered to the noney | enders

either for the grant of licence or for renewal of the same. Levy of
l'icence fee or inspection fee is, in fact, a tax which the State
CGovernment is not enmpowered to inmpose. It is also alleged by the
appel l ants that maxi numlevy of Rs. 5,000/- is arbitrary and viol ative
of fundanental rights granted under Article 14 of the Constitution

i nasmuch as it has no reference whatsoever to any service and no

i nspection fee is |liable to be inposed or recovered from noney | enders
when al ready Section 6 provides for levy of licence fee. Appellants
cannot be made to licence fee as well as inspection fee as inspection of
books is for renewal of the licence. Licence fee would cover the
charges for inspection as well. Since the levy is credited in the
General Public Funds Account and not appropriated towards any

specific service rendered, goes to showthat the levy is in fact in the
nature of a tax. The levy-is arbitrary and disproportionate to the so-
cal l ed services rendered:

Anot her point raised by themis that inspection fee could not be

charged for the period 1.8.1991 to 31.7.1992 as the anmendnent came

into force we.f. 28.4.1992 by which tinme nore than half of the licence
peri od had al ready expired. There was no justification whatsoever to
recover the inspection fee retrospectively we.f. 1.8.1991. The notices
whi ch have been received by the appellants for recovery of inspection
fee for the years 1992-1993 were al so put to challenge.

The respondent-State in its response has pointed out that the Act
was enacted to regulate and control noney | endi ng business so as to
eradi cate the mal practices inthe nobney |ending business and to
protect the interest of debtors. Thus, according to the respondent, the
purpose of the Act is not limted to providing services to the nobney
| enders but it is also regulatory in nature for the protection of the
interests of the debtors as well. ~The work under the Act is to regulate
and control the nmoney | endi ng business and to protect the debtors
frommal practices in the business by detecting illegal noney | ending
etc. Since the fee was regulatory in nature, quid pro quo for the service
rendered to the person on whomthe fee was inposed was not
required to be proved. Relying upon sone judgrments of this Court, it
was averred that in case the fee was regulatory in nature there need be
no direct advantage or service rendered to the person on whomthe fee
is inmposed, a nmere casual relation or indirect service may be sufficient.
The special benefit or advantage to the payers of fees may even be
secondary as conpared with the primary object of public interest.
That primary object of the Act is to regulate the noney | ending
business in public interest to protect and inprove the econonic
conditions of bulk of rural popul ation and poorer sections of
popul ation of towns and cities and to protect them from expl oiitation

It is further submitted that though the upper limt of Rs. 500/-
has been increased to Rs. 5,000/- by the inpugned anendnent, the
rate of 1% of maximum capital utilised by the noney l'ender has been
kept the same. It is stated that there are about 5600 noney |enders in
the State of Maharashtra out of which about 2200 noney | enders are
from Bonbay and Greater Bonbay. Even in Bonbay in case of nore
than 50% noney | enders the maxi num capital as defined in the Act is

bel ow Rs. 50,000/-. The sane in case of 20%is between Rs. 1 lac to Rs.
3 lac and for 10% above Rs. 3.00 lac. In the remaining parts of

Mahar shtra about 70 to 75 per cent noney | enders are having

maxi mum capi tal below Rs. 50,000/-. Since the fees are to be collected
at the rate of 1 per cent subject to the maxi mumof Rs. 5,000/- in
majority of the cases there will be no difference in the inspection fee
payabl e by them In the case of noney | enders who have invested

capital of Rs. 50,000/- there will be no increase in the inspection fee

payabl e by them It is, therefore, submtted that the contention raised
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by the appellants that the increase was arbitrary or excessive are
devoi d of any substance.

The staff and the officers of the Departnent have to visit the

pl aces of noney | endi ng busi ness, inspect accounts and other matters
relating to business. According to them the inspection fee is charged
not for rendering services only but also for regulating and controlling
noney | endi ng business. The increase in the levy is justified on the
ground of heavy increase in the Pay and Al l owance of the

Government Servants after 1991 who are enpl oyed for regul ating and
controlling the activities under the Act. The respondent has al so

poi nted out that the strength of the staff |ooking after the noney

| endi ng busi ness has been considerably and significantly increased in
the recent past and receipts fromthe inspection fee and licence fee are
very neagre in the range of Rs. 25 to 30 | akhs every year which are not
sufficient to neet the expenses incurred for the staff |ooking after the
noney | endi ng busi ness.

The Hi'gh Court canme to the conclusion that there was no nerit
in the contentions raised by the appellants. It was held that there was
nexus between the fee charged and the service rendered. The fee
charged was regulatory in nature to further the objects of the Act so as
to control and supervise the functioning of the noney | enders in order
to protect the debtors. ~Such an exercise was a must for fulfilling the
purpose of the Act for which infrastructure was required. Taking note
of the heavy increase in the Pay and Al l'owances of Establishnment and
the receipt frominspection and |licence fee, ‘it was observed that the
same were meagre and not even sufficient to nmeet the expenses
incurred for the staff |ooking after the nmoney |endi ng business.

The basic question which we are called upon to decide is
whet her the fee of the nature inmpugned before us is, as a nmatter of
fact, a tax in the guise of fee and whether it is so excessive or
unreasonabl e as to | oose the character of fee.

Shri G L. Sanghi, |earned Senior Counsel, placing heavy reliance
on the Constitution Bench judgnent of this Court in Corporation of
Calcutta & Anr. v. Liberty Cnena [(1965) 2 SCR 477] in support of
hi s subm ssion contended that quid pro quo is a nust in the case of fee
and in the absence of the sane, the |l evy would be deermed to be a tax.
Since in the present case there is no quid pro quo and no benefit is being
rendered to the person paying the fee, the levy inposedis inthe
nature of tax though described as fee. Facts of the case were, under the
Cal cutta Municipal Act, 1951, a person was required to take a |licence
fromthe Corporation to run a cinema house for public anmusenent.

Under Section 548(2), for every licence under the Act, a licence fee
could be charged at such rate as fixed fromtine to tine by the
Corporation. In 1948 the Corporation fixed fees on the basis of the
annual valuation of the cinema halls. The assessee who was the owner

and |icensee of the cinema theatre had been paying licence fee @Rs.
400/ - per year. In 1958 the Corporation by a resolution changed the
basi s of assessnent of the fee. Under the new nethod the fee was to

be assessed at rates prescribed per show according to the sanctioned
seating capacity of the cinema houses and the assessee had to pay a fee
of Rs. 6,000/- per year. The assessee filed a petition in the H gh Court
for the issuance of a wit for quashing the resolution. The wit petition
was al l owed. The Corporation cane up in appeal to this Court, which

was accept ed. The case of the Corporation was that the |l evy was a tax
and not a fee. Accepting the plea of the Corporation, it was observed
that in order to make a levy a fee for services rendered, the | evy nust
confer special benefits to the person on whomit is inmposed. The |evy
under Section 548(2) was not a "fee in return for services" as the Act
did not provide for any services of a special kind being rendered,
resulting in benefits to the person on whomit was inposed. The |evy
was held to be a tax.
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In The Commi ssioner, H ndu Religious Endownents, ©Madras v.
Sri Lakshmi ndra Thirtha Swam ar of Sri Shirur Mitt [(1954) SCR
1005] this Court enunerated the different characteristics of tax and fee.
It was held that the tax was |levied as a part of common burden while a
fee was a paynent for special benefits or privilege to the person
payi ng the sane. Though it was not possible to fornmulate a definition
of fee that could apply to all cases as there were different kinds of fee,
but a fee nmay generally be defined as a charge for special service
rendered to individuals by sone governmental agency. It was
observed that anmpunt of fee levied is supposed to be based on the
expenses incurred by the Government in rendering the service.
Poi nting out the distinction between a tax and fee, it was observed that
tax is a conpul sory exaction of noney by a public authority for public
pur poses enforceable by law and is not paynent for services rendered.

In Chief Conm ssioner, Delhi v. Delhi Coth & General MIls
Co. Ltd: [(1978) 2 SCC 367], it was held by this Court that |evy of fee
shoul d be in consideration of certain services which the individuals
accept either willingly or unwillingly and that the collection from such
| evy should not be set apart or nerged with the general revenue of the
State to be spent for general public purpose but should be
appropriated for the specific purpose for which the levy is being
made.

In Om Parkash Agarwal v. Gri Raj Kishori [(1986) 1 SCC 722] it
was held that |evy inmposed could not be treated as a fee and was tax
primarily because the collection so nade was being utilised not for
fulfilling the objects of the Act under which the collection is
aut hori sed, but for the general requirement of the State’s functions.

Shri Sanghi al so placed reliance on a recent judgnent of this
Court in Conmi ssioner of Central Excise, Lucknow, U P. v. Chhata
Sugar Co. Ltd. [(2004) 3 SCC 466] wherein the question was whet her
admini strative charges coll ected by the sugar factory for nol asses sold
fromthe buyers/allottees on behalf of the State Governnent in terns
of Section 8(5) of the U P. Sheera N yantran Adhi niyam 1964
constituted a duty or inpost in the nature of a tax and consequently,
not includible in the value as defined in terms of Section 4(4)(d)(ii) of
the Central Excise Act, 1944. The Court, after analysing the provisions
of the Act, held that sugar factory was merely a collecting agent of
adm ni strative charges for the State Governnent. The adm nistrative
charges were not a conponent of a consideration received by the
sugar factory and did not formpart of the revenue of the sugar
factory. The adm nistrative charges could not be appropriated to the
revenue account of the sugar factory and, therefore, there was no
el ement of quid pro quo as far as the adm nistrative charges in the
hands of the sugar factory are concerned. The adm nistrative charges
were thus held to be a tax and not a fee.

A three Judge Bench of this Court in B.S. E -Brokers’” Forum
Bonbay and Others v. Securities and Exchange Board of |ndia and
O hers [(2001) 3 SCC 482], after considering a | arge nunber of
authorities, has held that much ice has nelted in H malayas after the
rendering of the earlier judgnments as there was a sea change inthe
judicial thinking as to the difference between a tax and a fee since
then. Placing reliance on the follow ng judgnents of this Court in the
| ast 20 years, nanely, Sreenivasa General Traders Vs. State of
Andhra Pradesh, (supra); City Corporation of Calicut Vs.
Thachanbal at h Sadasi van, (1985) 2 SCC 112; Sirsilk Ltd. Vs. Textiles
Conmittee, (1989) Supp. 1 SCC 168; Conmi ssioner & Secretary to
CGovernment Commerci al Taxes & Religi ous Endowrents
Department Vs. Sree Miurugan Fi nancing Corporation Coi nbatore,
(1992) 3 SCC 488; Secretary to Government of Madras Vs.
P.R Sriramulu, (1996) 1 SCC 345; Vam Organic Chemicals Ltd. Vs.
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State of U P., (1997) 2 SCC 715; Research Foundation for Science,
Technol ogy & Ecology Vs. Mnistry of Agriculture, (1999) 1 SCC 655

and Secunder abad Hyderabad Hotel Omners’ Association Vs.

Hyder abad Muni ci pal Corporation, Hyderabad, (1999) 2 SCC 274, it

was held that the traditional concept of quid pro quo in a fee has
under gone considerable transformation. So far as the regulatory fee is
concerned, the service to be rendered is not a condition precedent and
the sane does not | oose the character of a fee provided the fee so
charged is not excessive. It was not necessary that service to be
rendered by the collecting authority should be confined to the
contributories alone. The |levy does not cease to be a fee nerely
because there is an el enent of comnpul sion or coerciveness present in
it, nor is it a postulate of a fee that it nust have a direct relation to the
actual service rendered by the authority to each individual who

obtains the benefit of the service. The quid pro quo in the strict sence
was not always a sine qua non for a fee. Al that is necessary is that
there should be a reasonable relationship between the levy of fee and
the services rendered.” It was observed that it was not necessary to
establish that those who pay the fee nust receive direct or specia
benefit or advantage of the services rendered for which the fee was
being paid. It was held that if onewho is |iable to pay, receives
general benefit fromthe authority levying the fee, the el enent of
service required for collecting fee is satisfied.

We need not refer to the law laid down by this Court in each of
the judgnents which have been cited as the sane have been anal ysed
and di scussed at length by this Court in B.S.E. Brokers’ Forum
Bonbay and Others case (supra).

The Bonbay Mney-Lenders Act, 1946 was enacted during pre-
i ndependence period by the elected Governnent to control and
regul ate noney | ending. Mboney | enders were fleecing the poor
peasants, tenants, agricultural |abourers and sal aried workers who
were unable to repay |oans. The agricultural debtors were |oosing
their lands, crops or other securities to the nmoney |enders. To arrest
this exploitation, the Mney-Lenders Act was enacted to inprove the
econom ¢ conditions of the bulk of the rural popul ation and the poorer
sections of the population in towns and cities. Under the Act it was
made mandatory first to take a licence to do the busi ness of noney
I endi ng on paynent of a licence fee of Rs. 200/-. I nspection fee is
| evied for renewal of licence and for that purpose it is necessary that
the records maintained by the noney | enders should be thoroughly
examined in order to satisfy whether all the regi sters are naintained
properly in accordance with the rules and it is only after the satisfying
that no irregularities are conmitted, the nobney l'ender becones
entitled to get the renewal of his licence. ’'Inspection fee’' has been
defined in Section 2(5-A) of the Bonmbay Money-Lenders Act, 1946 to
mean the fee | eviable under Section 9A in respect of inspection of
books of account of a noney-lender. Section 2(7) defines the 'licence
to nean |icence granted under this Act and according to Section 2(8)
"licence fee' neans fee payable in respect of a licence. Renewal of
licence is not automatic and can be refused on the grounds specified in
Section 8. In order to ensure that the noney | enders conply with the
provisions of the Act and the Rules on which renewal of the l'icence
can be refused under clauses (b) and (c) of Section 8, inspection of the
records nmaintai ned by the noney | enders is absolutely necessary and
must. Rule 11 provides that on receipt of any application for renewal
of a licence, the Assistant Registrar, to whomthe application has been
made, shall call upon the applicant to produce his accounts for
i nspection. He shall then assess the inspection fee payabl e under
Section 9A in respect of inspection of books of accounts and call upon
the applicant to pay the inspection fee in the manner prescribed in
Rul e 10. Under Section 18, every noney lender is required to keep
and maintain a cash book and a | edger in such formand in such
manner as may be prescribed. Under sub-section (2) every npbney
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| ender has to deliver or cause to be delivered to the debtor within 30
days fromthe date on which a loan is nade, a statenent in any

recogni sed | anguage saying in clear and distinct terns the anpbunt and
date of loan and its maturity, the nature of the security, if any, for the
| oan, the name and address of the debtor and of the noney | ender and
the rate of interest charged. dause (b) of this sub-section provides
that upon repaynment of loan in full, the noney lender is required to
mark indelibly every paper signed by the debtor with words

i ndi cati ng paynent or cancellation and di scharge every nortgage,

restore every pledge, return every note and cancel or reassign every
assi gnment given by the debtor as security for the | oan. Sub-section
(3) provides that no nmoney | ender shall receive any paynment froma
debtor on account of any [oan wi thout giving hima plain and

conplete receipt for the paynent. Mboney |ender under sub-section (4)

is debarred fromaccepting froma debtor any article as a pawn, pledge
or security for a loan w thout giving hima plain signed receipt for the
sane with its description, estimated val ue, the anmpunt of |oan

advanced against it and such other particulars as may be prescribed.
Under Section 19, every noney lender is required to deliver or cause

to be delivered in every year to each of his debtors a | egible statenent
of such debtor’s accounts signed by the noney | ender or his agent of

any amount that may be outstandi ng agai nst such debtor. Rule 16

provi des for the forns of cash book, |edger and of statement and

recei pt under Section 18.. Rule 17 provides for opening of a capita
account in Form 11 for the purposes of Section 9A. The inspection of
records, thus by itself, provides for service rendered by the State to the
noney | enders which is done in connection with their request to

renew the licences. It is necessary to find out before granting renewa
of the licence that the applicant has conplied with the provisions of
the Act and the Rules and that he has not nade any wilful default in
conplying with or knowingly acted in contravention of any

requi rements of the Act.

This is the direct service rendered to the noney | enders as the
renewal of |icence depends upon the- inspection of their accounts
which is required to be carried out under the Act.

This apart the fee charged is regulatory in nature to control and
supervi se the functioning of the nmoney |l endi ng business to protect the
debtors the vast mgjority of which are poor peasants, tenants,
agricultural |abourers and sal aried workers who are unable to repay
their loans. The object of the Act is to control the noney | ending
busi ness and protect the debtors fromthe mal practices in the business
by detecting illegal noney lending. This exercise is a nmust to carry out
the object of the Act for which lot of infrastructure is required. The
duty of the staff and the officers of the Departnment is to visit the places
of noney | endi ng busi ness, inspect the accounts and other matters
relating to the business, to find out illegal noney | ending, carry out
rai ds in suspicious cases and do regul ar inspection as provided in the
Act. The Act serves a larger public interest.

Respondent State in its counter affidavit has stated that the
strength of the staff |ooking after nmoney | endi ng work has been
considerably and significantly increased in the recent past. The tota
recei pts frominspection fees and |icence fees under the Act are very
neagre in the range of 25 to 30 | akhs every year. Recei pts from
i nspection fees and licence fees under the Act forma very small part
of the total receipts of the Co-operative Departnent which are to the
tune of Rs. 21 crores. The licence fees and inspection fee under the
Act are not even sufficient to nmeet out the expenses incurred on the
staff | ooking after the noney | ending business. Since the Act is a
social legislation with the intention to protect the debtors fromthe
mal practices in the business the State is performing its duties even
though the revenue under the Act is not even sufficient to nmeet the
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expenditure on the staff perform ng duties under the Act. In view of
these submi ssions it cannot be held that the fees are either arbitrary or
excessi ve.

Contention raised by Shri G L. Sanghi, senior counsel for the
appel l ants that the fees have to be uniformhas no nerit in view of the
judgrment of this Court in Secunderabad Hyderabad Hotel Owmners’

Associ ation Vs. Hyderabad Municipal Corporation

Hyder abad, (supra) and State of Mharashtra Vs. The Sal vation

Armmy, Western India Territory, 1975 (1) SCC 509. It has been held in
these judgments that fees are ordinarily uniform but absence of

uniformty is not the sole criterion on which it can be said that the |evy
is in the nature of tax.

M. Sanghi has al so urged that the inpugned fee has been

i mposed on the basis of the annual turnover of the noney |enders. It
is contended that assuming that-the respondent had the authority in
law to ~Tevy the fee under challenge, the sane could not be levied on
the basis of the annual turnover of the noney | enders because such

| evy woul'd ambunt-to a tax on turnover. W do not find any force in
this submssion as well. This Court-in B.S.E. Brokers’ Forum Bonbay
and Others v. Securities and Exchange Board of India and O hers,
(supra) held that annual turnover of a broker was not the subject-
matter of the levy but was only a neasure of the |evy. In this case as
wel | the annual turnover is not the subject matter of fee but only a
neasure of |evy.

Rel yi ng upon the judgment of this Court in Sreenivasa Genera

Traders Vs. State of Andhra Pradesh; 1983 (4) SCC 353, it was held

that nerely because the fees were taken to the Consolidated Fund of

the State and not separately appropriated towards the expenditure for
rendering the service by itself was not decisive to determine as to
whether it was a fee or a tax. It was al so held that fees are ordinarily
uni form but absence of uniformty by itself was not a criterion on

which alone it could be said that the levy was in the nature of tax.

For the reasons stated above, we do not find any nerit in this
appeal and the sane is dismssed with no order as to costs.




