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Cl TATI ON:
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ACT:

Evi dence Act (1 of 1872), ss. 90 and 114(e) and Punjab Land
Revenue Act, s. 44-Presunptions under-Scope of.

Redempti on of Mrtgages (Punjab) Act (2 of 1913), s. "cope
of .

HEADNOTE:

Suits were filed by the representatives of the nortgagors to
redeem ,certain nortgages beyond 60 years fromthe dates of
the nortgages. |In order to get over the bar of limtation
the plaintiffs relied upon certain acknow edgments made by
the nortgagors. The acknow edgnents were alleged to have
been nade nore than 30 years ago in nutation proceedi ngs and
certified copies of the statenents were produced. Wth
respect to .Sonme nortgages, applicants were nade under s. 4
of the Redenption of Mrtgages (Punjab) Act, 1913, and they
were dism ssed under s. 10. It was contended that the suits
filed with respect to those nortgages were within tinme under
s. 12 of that Act, because, they were filed within one year
of the date of the dism ssal of the applications.

HELD : (1) As the originals of the acknow edgnents were not
produced and no witness was exam ned to speak to the fact
that the persons who we’'re shown to have signed the
originals have in fact signed themor that they were the
nortgagors or their representatives, there was no proof of
the signatures; and the Court cannot raise any presunption
under s. 90 of the Evidence Act. [106 F-G

Hari har Prasad Singh v. Mst. of Minshi Nath Prasad [ 1956]
S .CR 1, foll owed.

Section 114(e) of the Evidence Act does not apply because
the identification of an executant or the genuineness of a
signature in a statenent filed before an official has
nothing to do with the regularity of his act, unless he had
a duty to take the signature in his presence and to identify
the person who signed. [107 B-(]

Section 44 of the Punjab Land Revenue Act deals wth the
presunption as regards entries in the record of rights, but
this case is not concerned with any such entry. [107 A]
(2)Section 12 of the Redenption of Mrtgages (Punjab) Act,
1913, nerely provides that a sunmary order made under ss. 6
to 1l of that Act becomes final unless a suit to establish
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the rights of the nortgagors is instituted within the
prescribed period of one year. From this provision it
cannot be held that the period of limtation fixed for
redenpti on of nortgages is enlarged. [108 G H

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1250 and
1251 of 1966.

Appeal s by special |leave fromthe judgments and decrees
dated April 1, 1965 of the Punjab H gh Court in GCvi
Regul ar Second Appeal s Nos. 138 and 139 of 1964.

105

K. L. Gosain and Janardan Sharma, for the appellants (in both
the appeal s).

Naunit Lal, for the respondents Nos. 1 to 7 and 9 (in both
the appeals).

The Judgrment of the Court was delivered by

Hegde’ J.~ The ~appellants in these appeals are t he
representatives of the nortgagees of the suit properties.
The respondents in both these appeals claimto represent the
interest of the nortgagors. Civil Appeal No. 1250 of 1966
arises fromSuit No. 280 of 1961 in the court of Senior Sub
Judge, Rohtak and G vil Appeal No. 1251 of 1966 arises from
Suit No. 334 of 1961 on the file of the sanme judge. Bot h
the suits were suits for redenption. The trial court
di smissed both the suits on two grounds viz. (1) that Kura,
the person fromwhomthe plaintiffs claimto have purchased
the rights of the nortgagors wasincapable of entering into
a contract as he was insane. Hence the sale deeds executed
by himare void and (2) the claimfor redenption in  respect
of the various nortgages sought to be redeened excepting the
one executed on April. 26, 1912 is barred by limtation
The learned District Judge allowed the appeals and decreed
both the suits excepting as regards the nortgage dated
January 20, 1878. In second appeal Capoor J. of the Punjab
Hi gh Court confirned the decision of the Ilearned District
Judge. The Letters Patent Appeals filed by the appellants
were sunmmarily dismissed. Thereafter these appeals were
brought after obtaining special |eave fromthis Court.

Both the learned District Judge as well as the |earned Judge
of the Hi gh Court have concurrently conme to the conclusion
that there is no satisfactory evidence to show that Kura was
insane at the tinme he sold the suit properties to the
plaintiffs. This is a finding of fact and we see no reason
to go behind it.

The only other ground on which the appellants are resisting
the plaintiffs’ claimto redeemthe nortgages in question is
that according to themthe claimfor redenption is barred by
[imtation. For dealing with that question, it--w/ll be
convenient to take up the two appeal s separately.

In Suit No. 28 1, the plaintiffs sought redenption of \ four
di fferent nortgages. Those nortgages were said to have been
executed on the follow ng dates: --

(1) April 26, 1912;

(2) Decenber 21, 1895;

(3) Decenber 18, 1901 and

(4) January 20, 1879.

235Sup.Cl /71

106

The original nortgage deeds or even their registration
copies have not been produced. The execution of those
nort gages have been sought to be proved on the basis of
certain nutation proceedings, The courts bel ow have relied
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on those proceedings to prove the factumof the nortgages
sought to be redeened. The execution of those nortgages was
not challenged before us. So far as the suit relating to
t he nort gage executed on January 20, 1878 (property
described in plaint ItemNo. 4), the plaintiffs sought to
withdraw their suit on the ground that they are not able to

prove their case on the basis of the nmaterial in their
possession. The learned trial judge did not permt them to
withdraw that part of their suit. He dismissed the
plaintiffs claimin that regard. H s judgnent was upheld
in appeal as well as in second appeal. That part of the

plaintiffs’ case was not pressed before us.

Now coming to the nortgage said to have been executed on
April 26, 1912 (the concerned property is described in
plaint ItemNo. 1), the claimfor redenption is admttedly
within tine as the suit was filed on Novenber 27, 1961, the
period of limtation being 60 years.

This |l eaves us with nortgages said to have been executed on
Decenmber 21, 1895, (relating to plaint ItemNo. 2) and on
Decenber ‘18, 1901 (relating to plaint Item No. 3).

W shall  first take up the nmbrtgage said to have been
executed on Decenber 21, 1895. Prinma facie the suit in
respect of this property is barred by tine but it is said
that in view of the acknow edgment nmade by nortgagors under
the original of Ex, P-5 dated 22.6.1906, the suit is within
time. There is no satisfactory naterial to show that Ex.P-5
relates to the nortgage in question. 1t is not necessary to
go into that question in detail as in our opinion, it was
i nperm ssible for the courts belowto rely on Ex.P-5 for the
pur pose of acknow edgment Ex.~ P-5is a certified copy of a
statenment said to have been made in a nutation proceeding.
Its original has not been produced. No witness ‘has been
exam ned to speak to the fact that the persons who are shown
to have signed the original have in fact signed the same or
those persons were the nortgagors or their representatives.
The signature on the original cannot be proved by production
of a certified copy. Nor can the courts raise any
presunption under s. 90 of the Evidence Act in that regard
see Harihar Prasad Singh and anr. v. Mst. of Minshi’ Nath
Prasad and O's.(1) The High Court and the -1st appellate
court erroneously thought that they could presume that the
persons nentioned as the executants in the copy have signed
the original on the strength of S. 44 of the Punjab Land
Revenue Act and s. 1 1 4 (e) of the Evidence Act. Secti on
44 of the punjab Land Revenue Act deals with the presunption
as regards an entry

(1) [1956] S.C.R 1.
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in the record of rights. Herein we are not concerned 'with
any entry in the record of rights. W are, concerned wth
the genui neness of the, signature in the original of Ex. P-
5 and the identification of the persons who signed it.
Hence that section affords no aid. Section 114(e) of the
Evi dence Act says that court may presune that judicial —and
of ficial acts have been regularly performed. Herein we -are
not concerned with the regularity of the perfornance of any
official act. The identification of an executant or
genui neness of a signature in a statenent filed before an
official as nothing to do with the regularity of his act
unless it is shown that he had a duty to identify the person
who signed it and further to take the signature in his
presence. Therefore Ex. P-5 cannot serve as an
acknow edgnent, of the nortgage. Hence the plaintiffs claim
to redeem the nortgage in respect of itemNo. 2 of the
plaint must fail.
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Now coming to plaint itemNo. 3, the plaint shows that the
nortgage in question was executed on Decenber 18, 1901, The
original nortgage deed or its registered copy has not been
produced. For the proof of execution of the nortgage the
plaintiffs relied on Ex. P-8 a certified copy of a
mut ati on proceeding. That copy shows that the nmutation in
guestion was ordered on 12th June 1901. Therefore the
concerned nortgage rmust have been executed earlier than that
dat e. It appears that the plaintiffs have deliberately
given a wong date of the nortgage in the plaint with view
to bring the suit within the period of linmitation. | The
| earned District Judge has opined that the claim for
redenmption of this itemof-property is also withintine in
view of Ex. P-8. Here again no evidence was led to show
that the original statenent was signed either by the
nortgagors or by their representatives. The original was
not produced in court. Ex. P-8 is only certified copy. By
nmerely ~producing a -copy, it cannot be said hat the
plaintiffs have succeeded in proving that the signature in
original  statenent is that of the nortgagors or their
represents  gives. As discussed wearlier the plaintiffs
cannot take the benefit of s. 90 of the Evidence Act or s.
44 of the Punjab Land Revenue Act or s. 114(e) of the
Evi dence Act to prove that the original was signed by the
nortgagors or their representatives. Hence the plaintiffs’
claimin respect of plaint itemNo. 3 nust also fail

In the result Cvil Appeal No. 1250 of 1966 is partly
allowed and the plaintiffs’ claimfor redenption of plaint
items Nos. 3 and 4 is disnmissed and the decree for
redenption of plaint item No 1 is upheld.

Now we shall take up Cvil Appeal No. 1251 of 1966 ari sing
fromSuit No. 334 of 1961. Therein redenption of two nort-
gages said to have been executed on June 19, 1894 ‘and My
15, 1896 was sought. Prima facie the suit is barred by
[imtation.

108

But it was contended and that contention was accepted by the
appel late court and the H gh Court that the suit i's wthin
time in view of (1) the acknow edgnents nade by the
nortgagors or their representatives on several occasions,
the last of which was on June 25, 1919 and (2) in view of
the application nade by the plaintiffs-respondents under S
4 of the Redenption of Mrtgages (Punjab) Act, 1913 (Act No.
11 of 1913). We shall first take up the question of
acknow edgnents. The acknow edgrments in question were ought
to be proved by production of certain certified copies. The
originals of those copies were not produced. No evidence
was | ed to show that the originals were signed either by the
nortgagors or by their representatives. For the reasons
earlier nent i oned t hose copi es cannot serve as
acknow edgnents.

Now conming to the application nmade under S. 4 of the Redemp-
tion of Mortgages (Punjab) Act, 1913, the sane was made on
May 16, 1959 and it was di smssed on April 18, 1961. Ther e
in the parties were referred to a civil suit. Even if the
peri od taken in prosecuting the said application is excluded
in conputing the period of Ilinmitation, the suit for
redenption is adnmttedly barred. But what was urged on
behalf of the plaintiffs is that in viewof s. 12 of the
Redenmpti on of Mrtgages (Punjab) Act, 1913, the plaintiffs
were entitled to bring the suit within one year from Apri
18, 1961, the date on which their application was disnissed.
There is no dispute that for the suit contenplated by the
aforesaid s. 12, the period of limitation prescribed is one
year from the date of the order. The disnissal of the
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petition in this case was nade under s. 10 of the Redenption
of Mdrtgages (Punjab) Act, 1913. Therefore the order nmade
on that application conmes within the scope of S. 12. But
the real question is whether S. 12 enlarges the period of
l[limtation for a redenption suit. That section to the
extent material for our present purpose reads as follows
"Any party aggrieved by an order nmade under
ss. 6, 7, 8, 9, 10 and 1 1 of this Act nay
institute a suit to establish his rights in
respect of the nortgage; but, subject to the
result of such suit, if any, the order shal
be concl usive."
This section nmerely provides that a sunmary order made under
ss. 6, 7, 8 9, 10 and 1 1 of the Redenmption of Mortgages
(Punj ab) Act, 1913 beconmes final unless a suit to establish
the rights of the nortgagors is instituted within the

prescri bed period. Fromthis provision we are unable to
hold that \in view of that section, the period of Ilimtation
fixed for redenpti on of nortgages can be enl arged. Severa

deci si ons _of the Lahore High Court holding that if a suit as
required by S 12 is not filed within the tinme prescribed
then the right of redenptionwill be lost even if the tine
prescribed wunder the Limtation Act for instituting a suit
for

109

redenpti on has not expired. It is not necessary to go into
the correctness of those decisions though prina facie we are
inclined to accept their correctness, because they nerely
Jay down that if’ any party aggrieved by an order under ss.
6, 7, 8, 9, 10 and 11 of the Redenption of  Mrtgages
(Punjab) Act, 1913 does not institute a suit to ‘establish
his rights in respect of the nortgage wthin ‘the tine
prescribed his right to sue for redenption is |ost. Those
deci sions do not support the contentionof the plaintiffs
that a nortgagor whose application for redenption under s. 4
of the aforesaid Act is dismssed can file a suit for
redemption of the nortgage even though the Ilinitation
prescribed for such a suit had expired, if only ‘he /'files
that suit within a period of one year fromthe date of the
order dism ssing his petition under s. 4. No decision taking
that view was brought to our notice. VWhat is nmade
conclusive by s. 12 is the order nmade by the Collector if
the suit as contenplated by s. 12 is not instituted wthin
the prescribed tine. That provision does not lend any
support for the contention that if an application “which
fulfils the requirenents (4 s. 4 is brought then the period
of limtation prescribed for a redenption. suit becones
irrel evant.

For the reasons nentioned above Civil Appeal No. 1251 of
1966 is allowed and the plantiffs’ suit No. 334 of 1961 is

di smi ssed. Appel l ants had fal sely pleaded that “Kura was
i nsane. Because of that plea the plaintiffs had to adduce
consi der abl e evi dence. Taking into consideration t he

various circunstances appearing in these cases we think it
woul d be appropriate to direct the parties to bear their own
costs throughout.

V.P. S. Appeal s
al | owed.
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