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PETI TI ONER
SREE BANK LTD.

Vs.

RESPONDENT:
SARKAR DUTT ROY AND CO

DATE OF JUDGVENT:
09/ 04/ 1965

BENCH

ACT:

Banki ng Conpani es” Act (10 of 1949'), s. 45-0 and Banki ng
Conpani es (Amendnent) Act (52 of 1953)--Applicability to
i nst al ment. decr ee.

HEADNOTE

In 1949, the Banking Comnpanies Act was passed with a
view to protect and secure the interests of depositors. In
1953 s. 45-0 was enacted by the Banki ng Conpani es
(Anmendrent) Act, in pursuance of the  recommendations of
the Banking Conpanies Liquidation Proceedings Comittee.
Section 45-0 (1) provided that in computing the period of
[imtation prescribed for an -application by a banking
conpany which is being wound up, the period conmencing from
the date of the presentation of the wi nding up petition
shal | be excluded; and s. 45-0O (3) provided that sub-s. (1)
shall also apply to a banking conpany in respect of which
the  wi ndi ng-up petition was present ed before the
commencement of the Amendment Act, that is, 30th Decenber
1953.
On 1st May 1947, a decree for a sum of noney had been passed
in favour of t he appel | ant - - Bank, agai nst the
respondents. The decree provided that the anpbunt which was
due on 30th May should be paid in 6 annual instalnments each
payabl e on 30t h Decenber from 1947 to 1952. The decree also
provi ded that if the respondents failed to pay any
instalment within 4 nonths of its becomng due, t he
appel l ant shall be entitled to realise all the anbunts then
due, by execution. None of the instal nents was paid. On My
11, 1948 a petition for winding up of the —appellant was
presented and it was ordered to be wound up on ~August 3,
1948. In August 1956 the liquidator filed an execution
application on the original side of the H gh Court, for
realising the anbunts. The application was allowed, but the

H gh Court, in Letters Patent Appeal, held that t he
application was barred by tine.

In appeal to this Court, the appel | ant cont.ended
that in viewof s. 45-Othe application was wthin tine:
whi | e the respondents contended that: (1) al | t he

instalments fell due by 1st May 1948 by operation of the
default clause, and therefore, the application was barred by
Art. 182 (7) of the Limtation Act, 1908, by the time s. 45-
0 was brought on the statute book; (ii) the section has no
retrospective operation so as to revive a debt which had
beconme barred at the date of its enactnment; and (iii) if the
default clause gave only an option to the appellant so that
it could apply for execution as and when an instal ment fel

due, then, the instalments which fell due in 1947, 1948 and
1949 had becone barred before the enactnent of the section
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and the instalments which fell due during the years 1948 to
1952 were al so not saved fromthe bar of linmtation, as the
section applied only to those cases where the right to
execute had arisen before the presentation of the w nding-up
petition.

709

HELD: (By full Court): Section 45-0 saved the execution
application from the bar of lintation inposed by Art.
182(7) of the Limtation Act. [712H, 719A;, 727D; 742A

(i) Per Sarkar, J: The right to apply for execution in
respect of the instalnents under the decree arose on the
dates on which they respectively fell due. [713H]

The default clause was only intended for the benefit
of the appellant and gave an option to the appellant to sue
for the entire anpbunt or waive the benefit of the option
and the appellant had not taken advantage of it. [713D, E,

H

Ram Cul po Bhattacharji v. Ram Chunder Shonme, (1887)
l.L.R 14 Cal .~ 352, referred to.

(ii) '‘Per Sarkar, J: There is no reason why a distinction
should have been intended between debtors, the clains
agai nst whom mi ght have becone barred before the section was
enacted and those, the clainms agai nst whom becanme barred
thereafter. In fact, the object of the section would be
better achieved by applying it to both classes. [715 F-§

One of the nmethods by which, the object of the Act which
was to protect depositors, could be achieved-is by extending
the period of linmtation for enforcenent of the clains of a
bank in Iiquidation, so that nore noney nay be collected for
payment to the depositors. That being so, the |argest
ext ensi on of the period, which the | anguage used is capable
of , must have been intended. [715E-F]

Besi des, s. 45-Q(3) expressly nmakes sub-s. (1),
applicabl e to a banki ng conmpany being would up on a petition
presented before 30th Decenmber 1953 Under s. 45-0(1) and
(3) a period which had started to run before that date could
be excluded, and, there is no hint that such exclusion is
confined to cases where the right had not becone barred by
that date. Subs. (3) rmust have been intended to give ful
retrospective effect to subs. (1), as otherwise, it need not
have been enacted, because, sub-s. (1) would, by its own
terns, apply to cases of winding up on a petition presented
before the Anending Act, and, considering the intention of
the Act, sub-s. (3) could not have been enacted as a
surplusage or ex abundanti cautela. Therefore, s. 45-0(1)
applies to applications by the banking conpany, even when
they had becone barred before the Anmending Act. [716 B-E H
717 C

Per Wanchoo, J: The appellant would be entitled to
exclude the entire period from1lth May 1948--the date of
presentation of the winding-up application--upto the date of
the execution application and would thus be entitled to
execute the decree for the total of the 6 instal ments  due.
[ 726 E]

The | anguage of s. 45-0(1) inplies that it was nmeant to
be retrospective and that concl usi on becones inevitable when
it is read with sub-s. (3), in the background of the renedy
that the legislature intended to provide for the benefit of
depositors. Section 45-0(1) inmperatively lava down that
where an application is filed by a banki ng conpany which was
bei ng would up on or after 30th Decenber 1953 the Court nust
excl ude t he period comrencing from the dat e of
presentation of the winding up petition to the date of the
application in conmputing the period of limtation. Further
by wvirtue of subs (3), subs. (1) applies not only to those
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banki ng conpani es which were being wound up on petitions
presented on or after the section cane into force, but also
to those banking conpani es where the w nding-up petition was
made before 30th Decenber 1953 and whether the w nding up
order was nade before or after that date provided the
banki ng company was in the process of being wound up when
the application was filed; and, there is no scope for the
court to consider

710

whet her the application, if filed before 30th Decenber 1953,
woul d barred by limtation or not. [722H, 723 A-B, D-E 724

El

Per Raghubar Dayal J: The appellant’s application for
execution is maintainable and not barred by tinme, because,
the effect of s. 45-0(1) is that, in applications nade by a
banki ng conpany which is being would wup, or for whose
winding up a petition has been presented before 30th
Decenber 1953, the period of limtation is arrested on the
date of the presentation of the winding up petition, and it
is not. ‘material” whether such date is earlier than 30th
Decenber 1953 or net. Therefore, the sub-section is
retrospective, and an application can be nmade even in regard
to matters with respect to which such action could be taken
on the date of the presentation of the windup petition, but
could not be taken, because of efflux of time, on 30th
Decenmber 1953. [731C; 736G 737E]

One of the conditions for the application of the sub-
section is that a "banking conpany is being wound up", and
this condition would be satisfied by all conpanies wth
respect to which winding up orders had been nmade either
before 30th Decenber 1953 or thereafter. ~There is nothing
in the | anguage of the sub-section to limt the expression
to those conpani es which respect to which winding up orders
are nmade subsequent to that date. ~The provision is not for
the benefit of such companies only, but, is for the benefit
of all conpani es which would be in the process of w nding up
during the enforcenent of the Act. This is also /apparent
when sub-ss. (1) and (3) are read together. So read, the
period of exclusion would be available in connection wth
applications by a banki ng conpany which is being wound up or
with respect to which a petition for w nding up- has Kkeen
made prior to 30th Decenber 1953. |If the provisions of sub-
s. (1) can apply to the banking conmpanies with respect to
whi ch proceedings on a winding petition were pending on 30th
Decenber 1953, there is no reason why they should not apply
to banki ng conpanies with respect to which wi nding up orders
had been made prior 'to that date. Further, if arestricted
interpretation is given to sub-s. (1), by confining it to
cases where the cause of action was not barred on /30th
December 1953, then sub-s. (3) wll have no utility,
because, that sub-section only provides that what ever
advant age a banki ng conpany can derive fromthe provisions
of sub-s. (1) when it is being wound up, would be avail able
to it even if it is not being wound up, if a petition for
its winding up had been presented prior to 30th Decenber
1953. The only case in which the banki ng conpany can take
advantage of sub-s. (3), then, would be vhen the cause of
action for the application has not |apsed by that date and
the proceedings on a wi nding up application were pending on
that date. But, such cases would be covered by the | anguage
of sub-s. (1)itself, for, the cause of action would be alive
on 30th Decenber 1953 and the wi nding up order woul d be made
subsequent to that date. [734-B-E; 736B, E-H|
Case law referred to

(iii) Per Sarkar and Raghubar Dayal, JJ.: Section 45-
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0(1) should be read as permtting the exclusion of the
entire period comencing fromthe date of the presentation
of the winding up petition where the debts becane due before
that date, and, in cases There the debt becane due
subsequently such part of that period as conmences from the
date of the accrual of the debt. [718E;, 741F]

Per Sarkar, J.: There is no reason why it should have
been intended that debts which fell due before t he
presentation of the winding up petition but were not barred
by that date could be

711
recovered, and not those which becane due thereafter. No
doubt, if the sub-section is applied to the case of a debt

accrui ng due to a banking conpany after the presentation of
a winding up petition, such a debt would be conpletely free
fromthe bar of [Ilinitation, but since it has that effect in
t he case of debts which accrued due prior to t he
presentation of the petit,ion and had not becone barred on
that date, the section nust be construed as permtting the
whol e of ‘the period comrencing fromthe presentation of the
petition to be excluded where in fact it could be done, and
a part of that period only where the whole of it could not
be excluded. [717F, H; 718C, H|

Cortis v. The Kent Water Wrks Conmpany, 7 B & C 314,
referred to

Per Raghubar Dayal, J: The appellant waived its right
under the default clause of the decree and sought execution
for the realisation of the various instal nents. Even so the
execution application was within tinme, because, a banking
conpany is entitled to exclude, the period fromthe date on
which the wnding up petition was presented upto the date
of the institution of the application, fromthe period of
limtation prescribed, and it would be illogical ‘to hold
that it is not entitled to ask that a shorter period, as the
case woul d be, when the cause of acti on arose subsequent to
the presentation of the winding up petition, should be
excluded. It may be that this neans, the entire period of
l[imtation is abrogated with respect to causes of action
arising subsequent to the date of the winding up petition
but it would be anonal ous to hold that action can be taken
with the help of the sub-section with respect to causes of
action’ which had arisen nuch earlier than the date of ~the
presentation of the winding up petition, but action ~cannot
be taken with respect to causes of action arising subsequent
to such a date if it had not been taken wthin the
prescribed period of Iimtation. [740G 741C, G H]

Per Wanchoo J.: The present case is governed by s. 45-
0(3)’ because, the winding up petition was presented before
s. 45-0(1) canme into force, but by virtue of 'sub-s. /(3),
sub-s. (1) would apply. As there was default in the paynent
of the instalment due on 30th Decenber 1947, the “right to
execute all the remaining instalnments arose on ist My 1948
and since that right was not waived, limtation for all the
i nstal ments began even on ist May 1948, while the w nding up
application was filed on 11th My 1948, and so, the
appel l ant coul d take advantage of the section and execute
the decree for the entire amount. [726A-E, 727C- D

Exclusion of tinme cannot take place where tinme has not
begun to run before the date from which the exclusion
begi ns. Therefore, in order that s. 45-0(1) should apply, it
is necessary that the period of Iimtation for t he
application should have begun to run before the date of
wi ndi ng up petition, but should not have run out. [724-C]

On this interpretation, in the case of instalmnment
decrees without a default clause, the instalnents which
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becanme due and were not paid before the winding up petition
nmay be recoverable by execution, while in the case of
instal ments which becane due after the presentation of the
petition, the exclusion provided by the section would not
cone into play. But if the sub-sectionis interpreted as
stopping limtation in all cases, after the presentation of
the winding up petition, it will result in another anonaly,
that there would be no limtation at all in a case where the
liquidator files a suit and gets a decree. [7241; 725A]

712

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 76 of
1952.

Appeal fromthe judgnent and order dated Septenber 22,
1959 of the Calcutta H gh Court in Appeal from origina
order No. 230/1958.

A.N. Sinha and P.K Mikherjee, for the appellant. D. N
Mukherj ee, for-the respondent.
The foll owi ng judgnents were delivered:

Sarkar, J. On May 1, 1947, a decree was passed in favour
of the appellant bank agai nst the respondents by consent of
parties for paynent of “Rs. 31,000/- in the manner specified.
The decree provided that if the respondents failed to pay
any of the instalments nentioned in it within four nonths of
the date of its becom ng due, the _appellant  bank "shal
deemall ... instalnments in default and shall be entitled to
realise all the said anmpunts by execution". The anounts
payabl e under the decree by May 30, 1947 were all duly paid.
That left a sumof Rs. 21,000/- payable by six. annua
i nstal mrents, each payable on the 30th Decenber of ‘a vyear
the first instalment being payable in 1947 and the last in
1952. None of these instal ments was paid and an application
for realising them by execution was made on August 26, 1957.
In the neantine a petition for wi nding up the appel l'ant bank
had been presented on May 11, 1948 and an order for w nding
up had been nade on August 3, 1948. Since then the
appel l ant bank has been in the course of wi nding up. The
application for execution was made by the |liquidator in the
course of the wi nding up.

Under Art. 182(7) of the First Schedule to t he
Limtation Act 1908 an application for execution is barred
if not made within three years fromthe date on~ which the
amount sought to be realised was payabl e under the  decree.
On Decenber 30, 1953, s. 45-O was introduced in the Banking
Conpani es Act, 1949 by the Banking Conpanies | (Anmendnent)
Act, 1953. Sub-section (1) of that section is in-  these
terms:

S. 45-0. (1) Notwi thstanding anything to

t he contrary cont ai ned in the I ndi an
Limtation Act, 1908 or in any other law for
the time being in force, in conputing the

period of limtation prescribed for a suit - or
application by a banking conpany which is
bei ng wound up, the period comrencing fromthe
date of the presentation of the petition for
the wi nding up of the banking conpany shall be
excl uded.
The appellant bank clainms that this section saves its
application for execution fromthe bar of limtation inposed
by Art. 182(7). The respondents’ answer to this contention
is first that s. 45-0 has no retrospective operation; it
does not revive a debt which was already barred at the date
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of its enactnent. Then they say that

713
all the instalnments fell due on April 29, 1948 by the
operation of the default clause and therefore, they were al
barred wunder Art. 182(7) by Decenber 30, 1953 when s. 45-0
was brought on the statute book. Thirdly they say that if
it is held that the default clause gave the appellant bank
an option which it had not exercised and the right to apply
for execution in respect of the instalnents arose on the
dates they respectively fell due, the instal ments which fel
due on Decenber 30 of the years 1947, 1948 and 1949 had
become barred before the date of the enactrment of s. 45-0
and that section could not revive themand the instalnents
which fell due in the years 1948, 1949, 1950, 1951 and 1952
were not saved fromthe bar of limtation by s. 45-0 as it
provided for exclusion of a period comrencing from the
presentation of the petition for w nding and was, therefore,
confined ‘to cases where the right had arisen before such
presentation, whichthe right in regard to these instal nents
had not .

First, asto the effect of the default clause, no rea
difficulty arises. It~ obviously gave an option to the
appel | ant . As was said in Ram Cul po Bhattacharji v. Ram
Chunder Shone(1), "The proviso by which the whol e anpbunt of
the decree becones due upon default in paynment of any one
instalment is a proviso which, |look at it how you will, is
put in for the benefit of the creditor, the  decree-hol der
and his benefit alone; and when a proviso is  put into a

contract or security, ‘and in 'security’ | include ’'decree,’
for the benefit of one individual party, he can waive it, if
he thinks fit." There.is not the |east doubt ‘that the

default clause in the case in hand was intended for the
benefit of the appellant bank; the clause had no operation
till the appellant bank wanted to take advantage of it. The
H gh Court took that viewand with'that | am in ful

agreement. The High Court further held that the appellant
bank had not exercised the option to enforce that clause.
Bachawat J. expressly said that the appellant "in'fact has

wai ved the benefit of that option.” The |earned  Chief
Justice held in view of the option, that "the starting point
of limtation wll be the dates On which each -instalnent

becane due." He could have held this only in the view that
the option had not been exercised. None of the parties
appears to have contended to the contrary in the H-gh Court.
This being a question of fact it cannot be raised for the
first time in this Court. On such a question of fact, the
Hi gh Court’s finding is binding on us. Fur t her nor e,
undoubtedly if the respondents wi shed to contend that the
option had been exercised, it was for themto have given
evi dence of such exercise but they did not do so. No such
evi dence has been brought to our notice fromthe records of
the case. It has, therefore, to be held that the right to
apply for execution in respect of the instal nents under the
decree arose on the dates on which they respectively fel
due.

The next question as to whether s. 45-0 (1) has a
retrospective operation is of real difficulty. Havi ng.
given the matter

(1) (1887) I.L.R 14 C. | 352, 354.

714
nost anxi ous consideration, it seenms to me that the better
view would be to hold that it has such an operation. The

general rule no doubt is, as was stated by Wight J. in In
re. Athlumey, (1) "Perhaps no rule of construction is nore
firmy established than this--that a retrospective operation
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is not to be given to a statute so as to inpair an existing
right or obligation, otherwise than as regards matter of
procedure, unless that effect cannot be avoided wthout
doing violence to the |language of the enactnent. If the
enactment is expressed in |anguage which is fairly capable
of either interpretation, it ought to be construed as
prospective only." It can no doubt be argued with force that
no violence will be done to the |anguage used in sub-s.
(1) of s. 45-0if it is read as applying only to cases where
the right to apply has not beconme barred at the date of its
enactmments. But there are other considerations.

Two reasons have operated on ny mind to lead me to the
conclusion that the general rule should not be applied in
the present case. First, it is recognised that the genera
rule is not invariableand that it is a sound principle in
consi deri ng whet her the intention was that the general rule
should not be applied, to "look to the general scope and
purview of the statute, and at the remedy sought to be
applied, ‘and consider what was the former state of the |I|aw
and what' it was that the Legislature contenplated.": see
Pardo v. Bingharn(2). Again in Cries on Statute Law, 6th
ed., it is stated at p. 395, "If a statute is passed for the
pur pose of protecting the public against some evil or abuse,
it may be allowed to operate retrospectively, although by
such operation it /wll deprive some person or persons of a
vested right." To the sane effect is the observation in
Hal sbury’s Laws of England, 3rd ed., vol. 36 p. 425. Thi s
seems to me to be plain conmpnsense. In ascertaining the
intention of the legislature it is certainly relevant to
enquire what the Act ainmed to achieve.: In Pardo v.
Bi ngham(2) a statute which took away the benefit of a | onger
period of linmtation for a suit provided by an earlier Act
was held to have retrospective operation-as otherwise it
woul d not have any operation for fifty years or nore in the
case of persons who wereat the time of its passing

residing beyond the seas. It was thought that such an
extraordinary result could not (‘have been i ntended. In
Rv. Vine(3) the words "Every person convicted of felony
shall for ever be disqualified from selling spirits by
retail ...... and if any person shall, after having been
so convicted, take out or have any licence to sell spirits
by retail, the same shall be void to all  intents  and

pur poses"” were applied to a person who had been convicted of
felony before the Act was passed though by doing so vested
rights were affected. Melior J. observed (pp. 200-201). "It
appears to me to be the general object of this statute that
there should be restraints as to the persons who shoul d be

(1) (1898) 2 QB.D. 547, 551-552

(2) (1869) L.R 4 Oh. A 735, 740.

(3) (1875) 10 Q B. 195

715
qualified to hold Iicences, not as a punishrment, but for the
public good, wupon the ground of character ... A nan

convi cted before the Act passed is quite as much tainted as
a man convicted after; and it appears to nme not only the
possi bl e but the natural interpretation of the section that

any one convicted of felony shall be i pso facto
disqualified, and the licences, if granted, void."

Now the object of the present Act is beyond doubt. It
is well known that prior to 1949 in our country a |arge

nunber of nushroom banks had cone into existence and were in
the control of persons not very scrupulous or conpetent.
Many banks came to grief and failed with the result that the
depositors largely lost their noneys. It was wth the
object of giving relief to these innocent depositors that
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the original Act of 1949 and the Acts anending it were
passed. A few of the sections nay be referred to by way of

illustration. Section 43 of the Act provides that every
depositor shall be deened to have proved his claimfor the
amount shown in the books of the bank until the 1iquidator

showed reasons for doubting the correctness of the entry.
Section 43A gives a right to preferential payment upto a sum
of Rs. 250/- to such depositors. Indeed in Joseph Kuruvilla
Vel | ukunnel v. The Reserve Bank of India) it was observed by
this Court at p. 656, "the whole intend (sic.) and purpose
of that Act is to secure the interests of the depositors.”
There need now be no doubt about the object of the Act. One
of the nethods by which that object can be achieved clearly
is by extending the period of limtation for the enforcenent
of the clains of a bank in liquidation so that nore noney
may be coll ected for paynment to the depositors. That is why
S. 45-O and its predecessor s. 45-F had been enacted. Both
extended the existing period of |[imtation in regard to
clains'| by abank against its debtors. That being so, it
would be natural to think that the |argest extension which
the | anguage used is capable of giving was i ntended. Then |
find no reason why a distinction should have been intended
between debtors the clains agai nst whom m ght have becone
barred before the section was enacted and those the clains
agai nst whom becane barred thereafter. The object would be
better achieved by applying the sectionto both classes. |1,
therefore, think that the Act was intended to have a
retrospective operation
The ot her reason why | think-that sub-s. (1) of s. 45-0
has a retrospective operationis provided by the terns of
sub-s. (3) of that section. Retrospective operation is of
course a question of the intention of the |egislature and
that intention has to be gathered fromthe whole statute.
The two sub-sections have, therefore, to be considered
together: see Barber v. Pigden(l) and Hutchinson v. Jauncey
(3). How sub-s. (3) is in these ternms:
The provisions of this section, in, so far
as they relate to banking conpanies  being

wound up, shall also apply to a banking
conpany in respect of which a petition
(1) [1962] Suppl. 3 S CR 622 (2)

(1937) I K. B. 664.
(3) (1950)IK.B. 574. (D)5sCl--7

716

for the winding up has been presented before

the comencenent of the Banking Conpanies

(Amendrent) Act, 1953.
It expressly makes sub-s. (1) applicable to a banking
conpany being wound up on a petition presented before the
anmendi ng Act. That would indicate that the first sub-section
was intended to apply to suits and applications by-a banking
conpany in liquidation even where the winding up petition
had been filed before the anending Act. It shoul d
therefore, apply to all such suits or applications even when
they had becone barred before the amending Act. Again it is
indubitable that as a result of the third subsection a
period which had started to run before the amending Act is
to be excluded wunder the first sub-section. The third
subsection gives no hint that such exclusion is to be
confined to cases where the right had not becone barred
before that Act. 1t expressly gives the first sub-section a
retrospective operation by permtting exclusion of an
antecedent period. Al this is strong indication that sub-
s. (1) is to have a retrospective operation

If that is not the intention, then it is clear to nme
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that sub-s. (3) need not have been enacted at all for
clearly the first sub-.section would by its own terns have
applied to cases of winding up on a petition presented
before the anmending Act. It applies to all banki ng
conpanies being wound up and. therefore, also to such
conpanies as are being wound up on a petition presented
before that Act. It could be said that even then the first
sub-section not have a retrospective operation but would
only apply prospectively to a banki ng conpany bei ng wound up
on a petition presented before the Act. This may be
illustrated by two cases. In Rv. St. My, Witechape
(I'nhabitants) (1) Lord Denman C.J. said that a statute "is
not properly called a retrospective statute because a part
of the requisites for 'its action is drawn from tine
antecedent to its passing." Again in Master Ladi es
Tailors Oganisation v. Mnister of Labour and Nationa
Service(2) it was observed, "The fact that a prospective
benefit is in certain cases to be neasured by or depends on
antecedent facts does not necessarily ...... make the
provi si on retrospective."

Wiy then was sub-s. (3) enacted? It nust have been to
give sub-s. (1) full retrospective operation, to make it
affect vested rights. If it were not so, sub-s. (3) would
have been a nmere surplusage or enacted ex abundanti cautel a.
A statute is not to'be soread unless that reading is
conpelled by the words used. There are no such words and
do not think that reading is justified by the rule of
presunption that ‘a. statute is not- intended to have a

retrospective operation. 1In this case particularly because
of the <clear intention of the Act to protect a sizable
section of the public consisting of the depositors, | fee

that a reading of sub-s.

(1) (1848) 12 Q B. 120 at. p. 127
(2) (1950) 2 All. F.R 525, 527.
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(3) as a surplusage or ex  abundanti cautela would be
unwarranted. Furthermore, if that sub-Section was  enacted
nerely ex abundanti cautela, then why did it not ‘also say
that the provisions of s. 45-O would apply to a case’ where
the winding up order had been made before the Act? Wy was
it not thought that caution was necessary to provide for
such a case also? | amnot saying that sub-s. (3) does  not
make the section apply to a case where the wi nding up~ order
had been nmade before the anending Act. Al that | am saying
is that the omi ssion of a reference to the case of a wnding
up under such an order shows that sub-s. (3) was not ex
abundanti cautela. It nmust have been intended to give ful
retrospective effect to s. 45-0 including sub-s. (1) of that
section.

It remains now to deal with the last point. It is/ said
that’ since sub-s. (1) allows the period comencing fromthe
date of the presentation of the petition for winding up to
be excluded in the conputation of the period of limtation
it can only apply to a case where the period of I|imtation
had comenced to run before that date. The contention is,
unless it did so, the whole of the period cannot be excl uded
and the section permits exclusion of the whole or none. It
is, therefore, said that even if the first subsection had a
retrospective operation, it could result in saving the bar
of limtation only so far as the application concerned the
instalment which fell due on Decenber 30, 1947 for the
petition for the winding up of the appellant bank had been
presented on My 11, 1948 and, hence, before the other
instal ments became due and the period of limitation in
respect of them conmenced to run.
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I amnot inclined to accept this contention. | see no
reason why it should have been intended that debts which
fell due before the winding up petition was presented but
were not barred on that date could be recovered and not
t hose which becanme due thereafter. It has to be renenbered
t hat a l[iquidator is not always appointed on the

presentation of the petition for winding up and It does not
infrequently happen that a long tine el apses between the
t wo. It has also to be renenbered that |iquidator would
require quite sone time after his appointnent to get
acquainted with the state of affairs of the conpany in
liquidation and start taking steps for the recovery of its
dues. Therefore, there is no reason to think that it was
not intended to give the benefit of the Act to a debt
accrui ng due to a banking conpany after the presentation of
a petition for its winding up. No doubt if sub-s. (1) is
applied to a case of  a debt accruing due after the
presentation of  the petition for w nding up, such a debt
woul d 'be conpletely free fromthe bar of limtation. But ,
is there ‘any reason to think that this was not intended? I
find none apart froma rigid and somewhat technical reading
of the words used and this | amunable to accept, as it, to
nmy mnd, manifestly defeats the object of the Act. | here
wish to point out that the bar of limtation is conpletely
lifted in the case of a debt accruing due before the
presentation of the petition for w nding up which had not
becone time barred
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then, and it is natural to think that the intention mnust
also have been to lift the bar conpletely in the case of
debts accruing due subsequently. There is no reason to make

a distinction between the two cl asses of debts. | may add
that the conplete lifting of the ban of limtation would not
produce an astounding result or a great hardship. It has to

be remenbered that the Act is geared up to seeing that the
wi ndi ng up proceedi ngs are concl uded as qui ckly as possi bl e.
To ensure that, |arge powers have been given to the Reserve
Bank of India. Therefore, the renpval of the bar of
[imtation should not Kkeep a debtor in suspense for an
inordinately long tine. It is true that the sub-section does

not expressly say that the bar of Ilinitation is totally
renoved in certain cases. That however is no reason for
saying that it has not that effect. It clearly has that

effect in the case of debts which accrued due prior to the
presentation of the winding up petition and had not becone
barred on that date, even though the sub-section does not
expressly say so. The absence of these words, therefore, is
not a reason |leading to the view that debts which becane due
after the presentation of the petition for wi nding up wer e
not intended to be protected.

In ny view, the first sub-section should be - read as
permitting the exclusion of the entire period conmencing
from the date of the presentation of the petition for
wi nding up where the debts becane due before that date and
in cases where the debt became due subsequently, such part
of that period as conmences fromthe date of the accrual of
the debt. I think such a reading has the support of
aut hority. In Cortis v. The Kent Water-works Conpany(1)
it was held that a statute which enabled a rate to be made
upon certain persons and permtted a person agai nst whomthe
rate had been made to file an appeal against the order
naking it on his entering into a recogni zance, allowed a
corporation which could not enter into a recognizance, to
prefer the appeal w thout doing so. It was said that any
other reading of the Act would defeat the object of the
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statute which was to subject corporations to rates. Bai | ey
J. observed, "But assum ng that they cannot enter into a
recogni zance, yet if they are persons capable of being
aggri eved by and appealing against a rate, | should say that

part of the clause which gives the appeal applies to al
persons capabl e of appealing, and that the other part of the
clause which requires a recognizance to be entered into
applies only to those persons who are capable of entering
into a recognizance, but is inapplicable to those who are
not." (p. 331). On the sane principle | would hold that the
section pernmitted the whole of the period conmmencing from
the presentation of the petition for wnding up to be
excluded where it could in fact be so done and a part of
that period only where the whole of it could not be
excluded. Any other reading would, to nmy mnd, defeat the
obj ect of the Act and should, therefore, be avoided.
(1).7 B.& C. 314.
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In the result 1 would all ow the appeal, set aside the
j udgrment ‘of 't he appel |l ate bench of the Hi gh Court, and hold

that the decree was fully executable. The appellant will be
entitled to take all ~steps for such execution as arc
permtted to it inlaw. The appellant will get the «costs
here and bel ow.

Wanchoo, J. This appeal on a certificate granted by the

Cal cutta Hi gh Court raises a question as to t he
interpretation of s. 45-0 of the Banking Companies Act, No.
X of 1949, (hereinafter referredto as the Act). The
section was enacted in the present form by the Banking
Conpani es (Anmendnent) Act, No. LIl of 1953.

It is necessary to state certain facts which are not in
di spute now in order to see how the question arises. The
appel l ant-bank (in liquidation) through its M dnapore branch
got a conprom se decree agai nst the respondent on My 1
1947, for the sumof Rs. 31,000/- of which Rs. 2,155 were
paid by the respondent that very day. The decree provided
that Rs. 6,885/- were to be paid by May 9, 1947 'and the
bal ance of Rs. 22,000/- in seven instalnents as under: --
1,000/ - on May 30, 1947.

2,000/ - on Decenber 30, 1947.

4,000/ - on December 30, 1948.

4,000/ -on Decenber 30, 1949.

4,000/ - on Decenber 30, 1950.

4,000/ - on Decenmber 30, 1951.

. . 3,000/- on Decenber 30, 1952.

The sum of Rs. 6,885/- and the first instalnment of Rs.
1,000/were duly paid, but the respondent did not pay the
second instal nent due on Decenber 30, 1947, nor did he pay
the subsequent instalnments. On May 11, 1948, a . wi ndi ng-up
petition was presented in consequence of which t he
appel | ant - bank was wound-up by an order dated August 3,
1948. Paragraph 5 of the conprom se, which was part of the
decree provided that if the judgment debtor did not pay any
instalment and commtted default, then four nonths after
such default, all the instalnents shall be deenmed to be _in
default and the decree-hol der would be entitled to recover
the entire anobunt of the decree by execution proceedings.
It appears that the appellant attenpted by applications
presented in 1948 and 1950 to execute decree. It is,
however, unnecessary to set out the details of those
proceedings at this stage. Suffice it to say that nothing
was realised in those proceedings and that the proceedings
started on t he application presented in 1950 wer e
subsequently transferred to the High Court in view of the
rel evant provisions of the Act, which had come into force

NougkwhE
FEEETE:
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meanwhi | e.

On August 24, 1957, the appellant present ed an
application in tabular formfor execution of the decree on
the ordi nary origina
720
civil side of the Calcutta H gh Court, and the present
appeal has arisen out of the proceedings follow ng thereon
It was stated in the application that the respondent had
failed to pay the ampunt of the decree under execution and
that the appellant had been wound up by an order of the
court dated August 3, 1948 on a petition for w nding-up
presented to it on May 11, 1948. It was prayed therefore
that the H gh Court liquidator who was the official receiver
of the appellant be appointed receiver wthout security and
wi t hout rermuneration tocollect and realise anbunts payable
to the respondent by the Executive Engineer, Wrks and
Bui |l dings Departnment, M dnapore Division up to a maxinmum
limt of Rs. 35000/-. A prayer was also nmade for the
appoi nt nent of an interimreceiver and an interimorder for
appoi ntnent~ of such receiver was nade on August 26, 1957,
which order was confirmed on June 2, 1958. The respondent
t hereupon appealed and the nmain question that was raised
then on its behalf was that the execution of the decree was
barred by limtation.  The appel l ant. the other hand
contended that in viewof the provisions contained in s. 45-
0 of the Act, the application was within time. The appea
court held on an interpretation of ~s. 45-O that the
execution was barred by limtation. It is against this order
that the present appeal has been flied on a certificate
granted by the Hi gh Court.

The contention of the respondent was that the execution
application flied in 1957 was a fresh application and was
clearly barred by tinme.

The appellant net this objection on the basis 'of the
provisions of s. 45-0O of the Act which reads as under:--

"(1) Notwi t hstandi ng anything to the
contrary contained(in the Indian Linmtation
Act, 1908 or in any other law for ‘the tine
being in force, in conputing the period of
[imtation prescribed  for a suit or
application by a banking conpany, ~which is
bei ng wound up, the period —conmencing from
the date of presentation of the petition for
the wi nding up of the banking conpany shal | be
excl uded.

(2) .........

(3) The provisions of this secti on,
insofar as they relate to banking conpanies
bei ng wound up, shall also apply to a banking
conpany in respect of which a petition for the
winding up has been presented before the
conmencenent of t he Banki ng Conpani es
(Amendrent) Act, 1953."

I have already nentioned that the application for
wi ndi ng up the appellant was presented on May 11, 1948. The
winding up order was made by the H gh Court on August 3,
1948. The Act came into force on March 16, 1949. On
Mar ch 18, 1950, the Banki ng Conpani es (Anendrment) Act,
No. XX of 1950
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cane into force. On Cctober 24, 1953 the Banking Conpanies
(Amendnent) Ordinance No. |V of 1953 was pronul gated
and |astly on Decenber 30, 1953, the Banki ng Conpani es
(Amendnent) Act. No. LII of 1953 canme into force. The
case of the appellant throughout has been that the period
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fromMy 11, 1948 (when the wi nding-up petition was made) to
August 26, 1957 (when the execution application was nade)
had to be excluded in conmputing the period of limtation in
view of sub-ss. (1) and (3) of s. 45-O of the Act. Thi s
contention was rejected by the Hgh Court. It was held that
Ss. 45-0did not have retrospective effect in the sense of
reviving rights which had becone barred on the date it cane
into force and in this view an application for execution of
the entire anmount was barred by tine counting fromthe first
default. In the alternative it was held that instal ments 2,
3 and 4 had becone time barred before the coning into force
of s. 45-0 on Decenber 30, 1953 and as there was nothing in
s. 45-0 which could revive clainms which had beconme tine
barred no execution could be taken out in respect of them
The High Court further held that s. 45-O could not apply to
instalments 5, 6 and 7 as the cause of action to execute the
decree f or realisation of ~anpbunts due under t hose
instal ments arose subsequent to the date on which the
petition /for w nding up was presented and the |anguage of
sub-s. (1) of s. 45-Oindicated that its provisions were to
apply only to cases where the period for the presentation of
an application had cormenced to run prior to presentation of
the winding-up application. The H gh Court consequently
hel d the application for execution to be barred by tinme.

It is well-settled that provisions of an enactnent
operate prospectively. and that the right to sue or apply,
whi ch has becone barred by | apse of time under the previous
law, does not revive unless the new'law, expressly or by
necessary inplication, so provides. The High Court held
that there was nothing in s. 45-0 which could lead to the
conclusion that its provisions had retrospective effect in
the sense that the right to apply which had  beconme tinme-
barred on Decenber 30, 1953 when the Amendnent Act came into
force, ~could revive, and consequently enable the appell ant
to apply for execution.

The principal question therefore is whether the |anguage
of s. 45-0 (1) read with s. 45-O(3) is retrospective in
operation and revives clains that mght have become barred
by Limtation on the date when that section came-into’ force
i.e. Decenber 30, 1953. Now so far as sub-s. (3) is
concerned, that provision is certainly retrospective .in
the sense that it applies the provisions of s. 45-O (1) to
al | banki ng conpani es which were bei ng wound up on Decenber
30, 1953, and thereafter, even though the application for
wi nding up mght have been made before Decenber -~ 30, 1953.
The main purpose of sub-s. (3) obviously is to make- it clear
that s. 45-O (D applies not only to those cases of banking
conpanies where application for wwnding up is made on or
after Decenber 30, 1953 but also to those  where the
application for w nding-up had
722
been nade before Decenber 30, 1953 so long as the conditions
for the application of s. 45-0 (1) are fulfilled. The
effect of this on the construction of sub-s. (1) wll be
consi dered presently.

Section 45-0 (1) begins with a non-obstante clause and
prescribes a special manner of conputing the period of
[imtation in cases governed t her eby not wi t hst andi ng
anything to the contrary in the Indian Linmtation Act, 1908.
The first condition that is necessary for the application of
s. 45-00 is that the suit or application should be by a
banki ng conpany which is being wound up. Thus s. 45-0 (1)
will not apply to a banking conmpany which is not being wound
up or where the winding up is over. It thus applies to a
banki ng conpany between the date of the winding up petition
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and the conclusion of the winding up proceedings after a
wi ndi ng up order has been made. Wiere a suit or application
is made by a banking conmpany which is being wound up, the
sub-section provides for exclusion of a certain period in
conputing the period of limtation prescribed in the Indian
Limtation Act, 1908. The exclusion is of the time
commencing fromthe date of presentation of the petition for
the winding up of a banking conpany to the date of suit or
application. Thus where a banking conpany which is being
wound up files a suit or nakes an application on or after
December 30, 1953, when s. 45-0O (1) cane into force, the
subsection directs that in such circunstances the period of
l[imtation shall be calculated by excluding the period
conmenci ng fromthe date of presentation of the petition for
wi nding-up upto the .date of the filing of the suit or
application. These words in my opinion are categorical and
lay down what period shall be excluded when a suit or
application is filed by a banking conpany. which is being
wound ‘up. |~ cannot agree with the Hgh Court that in
applying ~s. 45-0 (1) the court has to consider whether the
relief clainmed in the suit or application by a banking
conpany which is being wound up had becone barred by
[imtation before Decenber 30, 1953. when s. 45-0 cane into
force. The conditi'on necessary for the application of s.
45-0 (1) is that the suit or application should be filed by
a banki ng conpany which is being wound up. Once it is clear
that the suit or application is filed by a banking conpany
which is being wound up, the court must exclude the period
of limtation fromthe date of presentation of the petition
for winding upto the date of the filing off the suit or
application. In what manner the exclusion can be nmade wil |
be considered later. But these words | eave no scope to the
court to consider whether the suit or application, if. filed
bef ore Decenber 30, 1953, would be barred by limtation or
not . They inperatively |ay down that where an application
or suit is flied by a banking conmpany (which is being wound
up) on or after Decenber 30, 1953, when s. 45-O (1) cane
into force, the court mnmust exclude the period conmencing
fromthe date of presentation of the petition for w nding-up
to the date of the suit or application in —conputing the

period of linmtation. Further by virture of sub-s. (3),
sub-s. (1) applies not only
723

to those banking conpani es which were being wound up - on
applications presented on or after s. 45-O (1) cane into
force, but also to those banking conpanies where the
application for w nding-up was nade before Decenber 30,
1953, ©provided the banking conpany was in the | process of

bei ng wound up when the suit or application was fil ed. The
Act was passed for the benefit of depositors and to give
time to liquidators to famliarise themselves ‘with the
affairs of banks. That is why sub-s. (3) applied sub-s. (1)
to all banking conpanies in liquidation even though the

petition for wi nding-up mght have been made before the Act
cane into force. It follows that the |egislature intended
to help depositors in all banks in which 1liquidation
proceedi ngs were not over. Sub-section (3) would |lose a
large part of its efficacy if sub-s. (1) and sub-s. (3) read
together are not interpreted to provide for retrospective

operation of the provisions of sub-s. (1). It will be giving
full effect to the intention of the |legislature and
advancing the renedy intended to be given to depositors if
sub-s. (1) and sub-s. (3) are read together to be

retrospective in the manner indicated above. The [|anguage
of sub-s. (Donits plain reading necessarily inplies that
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it was nmeant to be retrospective and that concl usi on
becomes inevitable when it is read with sub-s. (3) in the
background of the renmedy that the legislature intended to
provide for the benefit of depositors.

It may be nmentioned that the Banki ng Conpani es
(Amendrent) Act, No. XX of 1950, had al so provided a specia
period of limtation by s. 45-F which was in these terns:--

"45- F, Speci al peri od of
[imtation--Notwi thstanding anything to the
contrary contained in the Indian Linitation
Act, 1908 (I X of 1908) or in any other |aw for
the time being in force, in conputing the
period of [inmtation prescribed for any suit
or application by a banking conmpany, the
period of one year inmrediately preceding the
date of theorder for the winding up of the
banking conpany shall be excluded."

That provision however only excluded one year inmmediately
preceding the date of the order for the winding-up of the
banki ng conpany. It seens thereafter the Banking Conpanies
Li qui dation Proceedi ngs Conmittee 1952 was appoi nted and had
recormmended that "provisions may be nade by the |egislature
to the effect that limtation will stop running against a
banki ng company fromthe date of the " w nding-up order."
This recommendation appears to be the basis of s. 45-0.
Even so the words of 's. 45-O have to be interpreted as they
stand whatever nay have been the recomrendation of the
conmittee and on a plain construction of those words it is
quite clear that sub-s. (1) of s. 45-0 provides in the case
of a suit or application filed by a banki ng conpany which

is being wound up that the period comrencing from the
date of presentation of the petition for w nding-up of the
banki ng conpany
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to the date of suit or application shall be excluded.
It will however be seen that though the conmittee
recormended that limtation should stop running against a
banki ng conpany fromthe date of the winding-up order, the
| egi slature nade two changes when it proceeded to enact s.

45-0 (1) of the Act. In the first place it did not ~ provide
for stopping of the running of Iimtation; it provided for
exclusion of a certain period. It further provided for

excl usion of the period commencing fromthe presentation of
a w nding-up petition and not fromthe wi ndi ng-up order  as
recomended by the commttee. Now exclusion has~ been
provided in ss. 12 to 16 of the Linmitation Act also.” It is
wel |l settled that exclusion of time cannot take place where
time has not begun to run before the date from which the
exclusion begins or the tine linted has already expired
before such date. There can thus be no question of
exclusion where the tinme has not begun to run and- is not
continuing to run. Therefore, though the commttee  m ght
have reconmmended that limtation should stop running from
the date of the w nding-up order, the Ilegislature adopted
the well-known device of exclusion in order to hel p banking
conpanies in realising their dues. | may add that in the
earlier provision in Act XX of 1950 also. the |legislature
had only provided for exclusion and the same device was
conti nued when s. 45-0 (1) was introduced by the Amendnent
Act of 1953. It is therefore clear that when the
| egi sl ature enacted s. 45-0 (1) it nmade two changes al ready
indicated in the recommendati on of the cormmittee and those
changes are clear fromthe words of s. 45-0O  Therefore, in
order that s. 45-O (1) should apply, it is necessary
firstly that the banking conpany should be in the process of
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bei ng wound up when the suit or application is being filed,
and secondly that the period of limtation for the suit or
application should have begun to run before the date of the
wi ndi ng-up petition but should not have run out before such
dat e. O herwi se there can be no question of excluding the
period beginning from the date of presentation of the
petition for w nding-Up of the banking conpany. Further in
vi ew of sub-s. (3) of s. 45-0, sub-s. (1) thereof will apply
to all banking conpanies which are in the process of being
wound up, even if the petition for wnding-up was nade
before s. 45-0 (1) cane into force and even if the w nding-
up order was made in such case whether before or after the
date on which s. 45-O (1) cane into force i.e. Decenber 30,
1953.

It is however urged that on this interpretation there
may be some anonalies, particularly in the cases of
instal ment decrees. For exanple, it is said that where an
i nstal ment. decree provides for six yearly instalments and
does not provide for any default clause it may happen that
sone instalnents nmay beconme due and nmay not be paid before a
wi ndi ng-up__petition while other instal ments nay becone due
after the w nding-up petition. In such a situation, the
instal ments which becane due and were not paid before the
wi ndi ng-up petition may be recoverabl e by execution
725
under s. 45-0 (1) for the period of limtation having begun
and not having run out the exclusion provided by s. 45-0 (1)
cones into play, while in the case of instalments, which
becane due after the presentation of the wi ndi ng- up

petition, the period of Ilimtation not- having begun
exclusion could not conme into play. It is said that it
woul d be rather anonal ous that earlier instalnents should be
recoverabl e but not later ones. It is subnitted that if the
subsection is interpreted to |l ay down stoppage of the period
of limtation after the presentation of the wi nding-up
petition it will equally cover all instalnments. It may be

accept ed t hat there would be this anomaly on the
interpretation which | have accepted. But the |language is
clear and provides for exclusion which can only take place
after the period of limtation has begun and before' it has
run out. Therefore, whatever the anomaly where the | anguage
is clear and wunanmbiguous it has to receive the only
construction of which it is capable. As against this1 my
point out that if the language of s. 45-0O (1) is interpreted
as st oppi ng of limtation in all cases after t he
presentation of the winding-up petitionit will result in
equal anomali es. Take a case where a liquidator files a
suit and gets a decree. Was it the intention of the
| egislature by this provision to lay down that there  woul d

be no Ilinmtation in such a case for the execution of the
decree? That would be the result if the provisioniin s. 45-
0 (1) is interpreted as neani ng stoppage of all linitation

from the date of the presentation of wi nding-up petition

But it could hardly be the intention of the |egislature that
the liquidator in such a case should not execute the decree
which he gets within the period of limtation provided by

the Indian Linmtation Act. The reason for excl usi on
provided in s. 45-0 (1) appears to be that after a w nding-
up order the liquidator takes charge and he will naturally

take tine to famliarise hinself with the affairs of the
conpany. So in all cases where tinme has begun to run before
the winding-up petition and has not run out, t he
iquidator should get sonme breathing space and that is why
the period from the date of the w nding-up petition is
excl uded. But where the time has not begun to run before
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the windings petition, the Iiquidator would have anple tine
within which to know the true state of affairs and in such a
case the legislature did not intend that there should be no
[imtation as provided in the Indian Linmtation Act. That
is why one finds the | anguage of exclusion in s. 45-0O (1).
The benefit of that provision is nmeant for cases where tine
has begun to run but has not run out before the presentation
of the winding-up petition; it is not neant to provide that
there would be nolimtation in all cases where banking
conpanies are in the process of liquidation. In any case if
the legislature wanted to nmake such a sweeping provision |
shoul d have found appropriate |anguage for that purpose in
s. 45-0(1). In the absence of such appropriate |anguage,
the provisions of s. 45-0O (D which appear to be clear and
unanbi guous, rnust receive their only proper construction
al ready set out above.
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Let~ nme now see how this construction applies to the
facts of the present case. The present case is governed by
s. 45-0(3) because the wi nding-up petition was presented
before s. 45-O0(1) cane into force, but by virtue of sub-s.
(3) of s. 45-O sub-s. (1) would apply to the present case.
The question then is whether limtation had begun to run
before May 11, 1948 on which date the w nding-up petition
was presented and if so for which instalnents or for the
whol e of the amount. /If limtation had begun to run before
May 11, 1948. the period from May 11, 1948 upto the date of
the application for execution on August 26, 1957, would have
to be excluded. Now the evidence is that there was default
in paynment of the instal ment due on Decenber 30. 1947. So
the period of Iimtation for that instal nent certainly began
to run from that date. Further paragraph 5 of t he
conpromi se to which | have already referred | ays down that
i f paynment was not nmade of any instalment within after. four
nmont hs of the due date, the entire remaining decretal anount
woul d al so becone due. These four nonths expired on Apri
30, 1948 and from WMy 1, 1948 the appellant bank was
entitled to execute the entire decretal anount that renained
due. Therefore the right to execute all the remaining
instal ments arose on May 1, 1948. Thus limtation for al
the instal ments fromsecond to seventh began on May 1, 1948
while the application for w nding up was made on My 11
1948. In view of the interpretation of s. 45-0 (1) which
have accepted, the appellant would be entitled to -exclusion
of the entire period from May 11, 1948 upto the 6ate of the
execution application, and would thus be entitled to
execute the decree for Rs. 12,000/which is the total of
instalments 2 to 7 with interest.

But it is said that the appellant cannot execute the
whol e decree as it had waived the first default. | / have
already indicated that the Hi gh Court had considered the
matter both fromthe point of view of the whole amount and
of each instalment. No question of waiver was raised by the
respondent in his objection-petition. On the other hand it
seens to have been urged before the H gh Court that
limtation started fromthe first default i.e., May 1, 1948
and so there was no question of considering the matter of
later instalments at all. This was negatived by the Hi gh
Court on the authority of Ranglal Aggarwalla v. Shyrnla
Tamuli(1l) and that is how the H gh Court came to consider
the question of instalments in the alternative.

Besides it appears that two execution applications were
nmade in this case one in February 1948 and the other in.
July 1950. When the first execution application was nmade the
default clause had not cone into operation and the appell ant
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only wanted execution of the second instalnent of Rs.
2,000/- and prayed for attachnent for Rs. 2,030/ -,
including interest. So there could be no waiver then. The
second execution application was nmade not only after

(1) (1945-46) 50 C.WN. 735.
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the first default but after two other defaults also of the
instal ments of Rs. 4,000/- each due on Decenber 30, 1948 and
Decenber 30, 1949. The total of instalnments t hen in
def aul t was only Rs. 10,000/-. Though a copy of the
second execution application is not printed in the record,
it is clear fromthe particulars in the present tabular form
filed in 1957 that the relief sought at the second execution
was by attachment for Rs. 26,070/-. Cearly therefore the
appel l ant was executing the whole decree after the default
and there can be no question of waiver in the circunstances:
(see also the appellant’”s statement of case paragraph 20).
Bachawat J. (as he then was) who delivered a short separate
j udgrment has certainly said that the present appellant could
wai ve and had in fact waived the benefit of the default. But
that with respect does not appear to be accurate. | am
therefore of opinion that there was no waiver of the first
default and so the appellant can take advantage of s. 45-0
and execute the decree for the entire amount.

I would therefore allow the appeal and set aside the
order of the High Court, and order that execution should
proceed according to law. The appellant will get its costs
incurred before the appeal court and this court from the

respondent. The remmining costs will abide the result.
Raghubar Dayal, J. This appeal, by certificate under
art. 133(1) (a) of the Consti tution, requires the

construction of s. 45-0 of the Banking Conpani es Act, 1949
(Act X of 1949), hereinafter called the Act. This  section
was enacted in its present formby the  Banking Conpanies
(Amendrent) Act, 1953 (Act LIl of 1953). hereinafter called
the Anendi ng Act.

The question arises on these facts. The appell ant bank
through its M dnapore Branch, obtained a conprom se decree
against the respondent in O S. No. 25 of 1947 of the First
Court of the Subordinate Judge, Mdnapore, on May 1, 1947.
The decree was for an amobunt of Rs. 31, 000/- of which Rs.
2,115/ were paid by the respondent that very day. The decree
provided that Rs. 6,885/- were to be paid by May 9, 1947 and
the bal ance of Rs. 22,000/- in seven instal ments as under

1. Rs. 1,000/- on May 30, 1947.

2. Rs. 2,000/- on Decenber 30, 1947.
3. Rs. 4,000/- on December 30, 1948.
4. Rs. 4,000/- on Decenber 30, 1949
5. Rs. 4,000/- on Decenber 30, 1950.
6. Rs. 4,000/- on Decenber 30, 1951
7. Rs. 3,000/- on Decenber 30, 1952.

The judgnent-debtor respondent did not pay the second and
subsequent instal nments. Par agraph 5 of the conprom se
which formed part of the decree provided that iif the
plaintiff decree-hol der
728
did not get the amunt due to it on account of the
instal ments within 4 nmonths fromthe time of default, it was
to deem on the expiry of the said 4 nonths, all the ot her
instalments to be in default and would be entitled to
realise the entire anmount of the decree then due through
execution proceedings.

The appellant attenpted, by applications presented in
1948 and in 1950, to execute the decree. The details
relating to these applications and the proceedi ngs thereon




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 31

need not be set out here as they do not affect the question
for consideration. Suffice it to say that nothing was
realised in these proceedings and that the proceedings
started on the application presented in 1950 wer e
subsequently transferred to the High Court in view of the
rel evant provisions of the Act.

On August 24, 1957, the appellant present ed an
application in a Tabular formfor execution of the decree,
on the ordinary original civil side of the Calcutta Hi gh
Court. It was stated in colum 10 nmeant for noting the node
in which the assistance of the Court was required that the
def endant judgnent debtor had failed to pay any portion of
the decretal ampunt or interest, that the decree-hol der Bank
was wound up by an order of the Court dated August 3, 1948
on a petition for w nding-up presented to it on May 11, 1948
and that the Court Liquidator, H gh Court, and the Oficia
Li qui dator of the decree-hol der- Bank, be appointed receiver
wi t hout” security and w t hout renuneration, to collect and
realise the -anpbunt payable to the defendant firm and/or
Sukumar ‘Dutta. one of its partners, by the Executive
Engi neer,  Works & Building Departnent, M dnapur Division
upto a maximumlimt of Rs. 35,000/-. A further prayer
was made that an interimreceiver be appointed before issue
of any notice of the application to the judgnment debtor. On
this application an interimorder for the appointnent of a
receiver was nmade ,on August 26, 1957. ‘This order was
confirmed on June 2, 1958. The judgment-debtor respondent
appeal ed against this order contending that the execution of
the decree was barred by |imtation. The Hi gh Court
agreed with the contention and dism ssed the application and
al so set aside the order for appointnment of receiver. It
is against this order that this appeal has been presented
under a certificate fromthe H gh Court.

The contention for the judgnent-debtor is that the
execution to realise intsalments number 2 to 7 had expired
long before August 24, 1957 when the execution application
in tabular form had been presented as the date /for the
paynment of the l|ast instal nent was Decenber 30, 1952. The
period of 4 nonths after the expiry of Decenber 30, 1952
within which the decree-holder could execute the decree
expired on My 1, 1953. The execution application was
presented after the expiry of 3 years of this date. This
729
objection on the ground of limtation was nmet by the decree-
hol der Bank on the basis of the provisions of s. 45-0 of the
Act whi ch reads:

"(1) Not wi t hst andi ng anyt hi ng to t he
contrary contained in the Indian Limtation
Act, 1908 or in any other law for. the /tine
being in force, in conputing the period of
[imtation prescri bed for a suit or
application by a banking conpany which is
bei ng wound up, the period comrencing fromthe
date of presentation of the petition for the
wi nding up of the banking conpany shall - be
excl uded.

(2) Notwi thstanding anything to the contrary
contained in the Indian Limtation Act, 1908
or section 543 of the Conpanies Act, 1956 or
in any other law for the time being in

force, there shall be no period of limtation
for the recovery of arrears of calls from any
director of a banking conpany which is being
wound up or for the enforcenent by the banking
conpany against any of its directors of any
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cl ai m based on a contract, express or inplied;
and in respect of all other claims by the
banki ng conmpany against its directors, the
period of limitation shall be twelve vyears
fromthe date of the accrual of such clainms or
five years from the date of the first
appoi ntnent of the liquidator, whichever is
| onger.

(3) The provisions of this section, in so
far as they relate to banki ng conpani es being
wound up, shall also apply to a banking
conpany in respect of which a petition for the
winding up  has been presented before the
conmencenent of t he Banki ng Conpani es.
(Amendnent) Act, 1953."

To appreciate the contention based on this section it is
necessary to mention a few nore facts. On May 11, 1948, a
petition for wnding-up by the Bank was presented. The
wi ndi ng-up order was made by the H gh Court on August 3,
1948. The Act came into force on March 16, 1949. On March
18, 1950, the Banki ng Conpani es (Amendnent) Act, 1950 (Act
XX of 1950) cane into force. On CQctober 24, 1953, the
Banki ng Compani es (Anmendrment) Ordinance 1V of 1953 was
promul gated and lastly, on Decenber 30. 1953, the Amending
Act canme into force. The contention for the appellant
before the High Court and in this Court is that the period
bet ween May 11, 1948 when the w ndi ngs application was fil ed
and August 1957 '‘when the execution application was
presented, is to be excluded fromthe computation of the
period of limtation, in view of sub-ss. (I) and (3) of s.
45-0O of the Act. This contention was rejected by the Hi gh
Court on the ground that instalnents Nos. 2, 3 and 4 had
become tine barred before the comng into force of 's. 45-0
on Decenber 30,
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1953 and that there was nothing in's. 45-0 to revive the
clains which could not be enforced due to the | apse of tine
under the provisions of the Limtation Act. Section' 45-0
was not held to apply to the case of instalnments 5, 6/'and 7
as the cause of action to execute the decree for the
realisation of the anpbunts due under these instal nents arose
subsequent to the date on which the petition for w nding-up
was presented and the |anguage of sub-s. (1) of s 45-0
indicated that its provisions were to apply only in cases
where the period for the presentation of an application had
conmenced to run prior to the presentation of the wnding-up
appl i cati on. The High Court, consequently, ~held t he
application for execution to be barred by time and di snissed
it.

The contentions wurged before the High Court by the
respective parties have been repeated before us. It is thus
that the question of the construction of s. 45-0O of the Act
has ari sen.

It is no doubt true that the provisions of an enactnent
operate prospectively and that the consensus of opinion is
that wunless they expressly or by necessary inplication
provide otherwise. the right to sue or apply which had
becorme barred by | apse of tinme under a previous enactment is
not revived by the succeeding enactnment. The Hi gh Court was
of opinion that there is nothing in s. 45-0 which could | ead
to the conclusion that its provisions had retrospective
effect in the sense that the right to apply which had becone
ti me-barred on Decenber 30, 1953, when the Amendi ng Act cane
into force, could revive and consequently enabl e the Banki ng
Conpany to apply for that relief. Lahiri, CJ. said:
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"On this point it is significant to note
that sub-section 3 of section 45-0 nakes the
provi sions of the section applicable only to a
banki ng conpany in respect of which a petition
for winding-up has been presented before the
conmencenent of the Banki ng Conpani es
(Anmendrent) Act of 1953; but does not nake the
provi sions of the section applicable to debts
due to the banki ng conpany which had becone
barred by Ilapse of tine before the date of
such comencenent. Then again sub-section 1
of section 45-0 provides that the period
commencing  fromthe date of the presentation
of the petition for w nding-up of the banking
conpany shall - be excluded and does not say
that this period shall always be deenmed to
have ~ been excluded. The use of the future
tense in sub-section (1) indicates that the
Legislature did not intend its provisions to
operate on decrees which had before the date
of its commencenent becone unenforceable by
| apse of tine. ~There is therefore neither any
express-word nor any necessary inplication in
section 45-0 to indicate that its provisions
were/ intended by the Legislature to have
retrospective effect.™
731
Bachawat J., practically took the same view
and said that sub-s. (1) of s. 45-0 did not
provide that the  period from the date of
presentation of the petition for winding-up of
t he banki ng conpany woul d be always deened to
have been excluded and that though sub-s. (3)
of s. 45-0 specially provided for t he
retrospective application of the sectionto a
banki ng conpany the Legislature deliberately
had not provided that sub-s. (1) of /'s. 45-0
woul d have a | arger retrospective operation

I am of opinion that sub-s. (1)--and
specially when read with sub-s. (3)of S.
45--0.) operates retrospectively and that
the appellant’s applicationfor execution
presented to the Hgh Court in 1957 for
executing the decree for the realisation of
the instalnents in the paynment of = which the
r espondent j udgrent - debt or made default was
mai nt ai nabl e and not barred by time:

It is not necessary for the retrospective
operation of the provision of an Act that it
nust be stated that its provisions would be
deened to have always existed. That is one
node and may be an effective node of providing
that the provisions would have retrospective
effect. Retrospective effect of an enactnent
can al so be gathered fromits | anguage and the
object and intent of the |legislature in
enacting it.

In The Queen v. Vine(l) an enact nent
which was penal in nature was construed to
have retrospective effect despite the rule
that when an enactnent is penal in nature it
is not to be construed retrospectively if the
| anguage is capable of having a prospective
effect given to it and is not retrospective,
as the object of the’ enactment was not to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 31

puni sh offenders but to protect the public
agai nst public-houses in which spirits were
retailed being kept by persons of doubtfu

character.

CGover nirent had been meking |aws f or
exercising control over the Banks since 1936
upto which tinme the Indian Conpanies Act, 19
13, governed the working of Banking Conpanies
as well. In that year, Part 10A was added to
the I ndi an Conpanies Act. Amendnents were made
to this Part subsequently and, ultimately, it
was repealed by the Banking Conpanies Act,
1949. In this Act too, Part 3A was added by
the Anendi ng Act of 1950. The Anendi ng Act of
1953 substituted the present Part 3A in the
Act for the Part originally introduced in
1950.

Section 45-F which was inserted in the Act
by the Anending Act of 1950 nay be quoted, as

sone ref erence to it woul d be nade
subsequently. It reads:
" 45F. Speci al peri od of

[imtation--Notwi thstanding anything to the
contrary contained in the Indian Limtation
Act, / 1908 (I X of 1908), or in any other |aw

for
(1) L.R 10 QB. 195
(D)5sCl-- 8
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the time being in force, in  conputing the

period of linmtation prescribed for any suit
or application by a banking conmpany, the
period of one year inmredi ately preceding the
date of the order for the w nding-up ' of the
banki ng conpany shal |l be excluded."
A scrutiny of the provisions of the Act and especially of
Part 3A clearly indicates that the object of the Legislature
in enacting these neasures was to protect the interests of
the depositors of the banking conmpany and to expedite
wi ndi ng-up proceedi ngs. W need not refer to-the provisions
whi ch woul d i ndi cate such a purpose of the Legislature. The
expedi ti ous di sposal of the w nding-up proceedings is
cl ear by the provisions by s. 40 which provides that
notwi t hstanding anything to the contrary contained in - s.
466 of the Conpanies Act, 1956, the Hi gh Court ~ shall not
make any order staying the proceedings in relation to the
wi ndi ng-up of a banking conpany, unless the H gh Court is
satisfied that an arrangenent has been nmade whereby the
conpany can pay its depositors in full as their clainms
accrue.

In Joseph Kuruvila Vellukunnel v. The Reserve Bank
India(l), it was observed:

"An exam nation of the Banking Conpanies
Act reveals two things promnently. The
first is that the whole intent and purpose  of
that Act is to secure the interests of the
depositors..."

It can be presumned that conpani es which are wound-up had
been usual |y nmi smanaged. M smanagenent can al so account for
the failure of the banking conmpany to sue the debtors for
the recovery of the anbunts due to the banking conpany

within limtation. This injures the interests of the
depositors and others concerned in the proper running of the
banki ng conmpany. It is again wthin the range of

possibility, nay probability, that the |iquidator appointed
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for the banking conpany when it is ordered to be wound up
woul d require sone substantial tinme to acquaint hinself with
the conplete position about the affairs of the conpany and
that during such period limtation for instituting suits or
maki ng applications in the interests of the banking conpany
may expire. This aspect is fully explained in paragraph 57
of the Report of the Banking Conpani es Li qui dati on
Proceedi ngs Comm ttee, 1952, which is set out bel ow.

"The Committee has also considered the

guestion as to whether the law of Ilinitation
should be further relaxed in favour of the
Li qui dat or. The Liqui dator has already been

granted a year’s grace by Section 45F of the:
(1) [1962] Supp. 3 S.C.R 632, 656.
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Banki ng Conpanies Act. Mst of-the w tnesses
examined by us were of opinion that the
Liqui dator’s vyear was inadequate. They urged
that in many cases it takes the Liquidator a
long tine to ascertain who the debtors are and
the anmobunts due from them particularly where
the records are distributed in different parts
of India or are inconplete. Under t he
procedure envi saged above the debtor is liable
to be arraigned in the w nding-up proceedi ngs,
and is entitled to claim relief in such
pr oceedi ngs. As regards creditors, it is
settled law that 'the Linmitation Act ceases to
run as  fromthe wi nding-up order so that a
creditor ~whose claimis not then barred wll
not be barred by subsequent delay’. W see no
reason why linitation should not cease to run
agai nst the banking company fromthe date of
t he wi ndi ng-up order. If the pr ocedure
envi saged above i s adopted, the necessity for
the Liquidator ~to file suits against the
debtors of the bank wll rarely ari se.
Further, the Liquidator shall have 'no / scope
for unconsci onabl e delay in proceedi ng agai nst
the debtor. He is required to bring the
debtor before the Court-within 6 nonths from
the date of the w nding-up order unl ess
further tinme is granted by the Court. We
therefore recomrend that provision may be nade
by the Legislature to the ef f ect t hat
[imtation will stop running against a banking
conpany from the date of the wi ndi ng- up
order."
It appears that the Legislature nostly accepted this view of
the Commttee and enacted s. 45-O providing nmainly that
there would be no running of linitation against the- banking
conpany subsequent to the date of the petition for w nding-
up with the result that limtation would run in the ordinary
course upto the wi nding-up petition. There is much logic
behind it. Non-action upto the date of the petition for
wi nding--up was on account of the nismanagenent of the
banki ng conpany. The debtor of the banking conpany gets
advantage of the negligence of the conpany to sue him or
apply against himwthin the period of limtation. Si nce
the presentation of the petition for wnding-up of the
conpany, the Court gets control over the affairs of the
conpany and supervises the acts of the liquidator, in
accordance with the provisions of the Act which, to secure
necessary action in all matters within a reasonable tinme,
provide certain periods for certain actions to be taken by
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the liquidator of the Court. It is to be presuned therefore
that any delay in the taking up of any legal action by the
Banki ng Conpany woul d be for good reasons. The Legislature
seens to have been of the opinion that the interests of the
banki ng conpani es, especially of its depositors, should not
suffer on account of the delay which could not be avoided
even when the Court was in charge of the affairs of the
banki ng conpany. Viewed in this
734
perspective, it should appear that the relevant date for
considering whether action can be taken by the banking
conpany by suit or application is the date of presentation
of the winding-up petition. If the banking conpany had a
right to sue or to apply on the date the petition for
wi ndi ng-up was presented, that right should not be lost to
it.
I may now consider howfar the |egislature succeeded in
maki ng ~s. 45-0 of the Act, specially its sub-sections (1)
and (3)  carry out this object and intention. For the
applicati'on” of sub-s. (1), two things are necessary: (i)
that a conpany is being wound-up and (ii) that a suit is
instituted or an application is made by such a banking
conpany. If these two things exist, the period comencing
fromthe date of presentation of the petition for w nding up
is to be excluded in conputing the limtation prescribed for
such a suit or application

The first condition woul d be satisfied by all conpanies
with respect to which w nding-up orders had been made either
before the commencenent of the Anmending Act' of 1953 or
thereafter. There 1is nothing in the |anguage of  the sub-
section to limt the expression compani es bei ng-wound up’ to
those conpanies with respect to which winding-up orders are
made subsequent to Decenber 30, 1953. There seens to be no
good reason why such a limtation on this expression be
i mposed. The provision is not-for the benefit of such
conpanies only but is for the benefit of all the conpanies
which would be in the process of w nding-up during the
enforcenent of the Act. The process m ght have ‘comenced
before or after the enforcement of . the Act. Nat ural | y,
petitions for the w nding-up of conmpanies with respect to
whi ch wi ndi ng-up orders had been nade prior to Decenber 30,
1953, must have been made before that date. The | anguage of
sub-s. (1) plainly applies to conmpanies which were being

wound up when the Act canme into force. | may —refer to
certain cases in which expressions of general _imnport- have
been so construed.
In Wl don v. Wnslow(1l) the provision of law for
constructi on was:

"a married woman shall be capable ...... of

sui ng and being sued either in contract or in
tort, or otherwise, in all respects as if she
were a feme sole, and her husband need not
be joined with her as plaintiff or defendant,
or be mmde a party to any action or other
| egal proceedi ng brought by or taken agai nst
her, and any damages or costs recovered by her
in any such action or proceeding shall be her
separate property ...... "

Brett, MR said at p. 787 that the section dealt wth an

action for tort and that after the Act cane into operation a

married worman

(1) 1.R 13 QB.D. 784.
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m ght bring such an action in her own name and the danmages

and costs recovered shall be her separate property. He
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conti nued:

"It is said that this is a retrospective

construction, because the cause of action
arose before the statute came into operation
but the section does not say anything about
cause of action; it deals with bringing the
action. and there is nothing init to Ilimt
its provisions to causes of action arising
after the statute cane into operation.
think, therefore, that an action brought after
the statute canme into operation is within the
plain words of s. 1, and it is necessary to
distort the grammtical neaning of the words
to arrive at the interpretation proposed by
t he defendant’s counsel."
These remarks can apply aptly to t he
construction of sub-s. (1) of s. 45-O That
sub-section deals with the conputation of
limtation with respect to suits and
applications filed after the conmng into force
of the Amending Act of 1953 and do not apply
to suits and applications which had been filed
earlier. The provisions say nothing about the
time ‘when the petition for wnding-up be
present ed. There is nothing to limt the
provisions to petitions for w nding-up which
had been presented after the Amendi ng Act cane
into force.

In Bank of Athens Societe Anonyne V.
Royal Exchange ~Assurance(1) ~an application
under sub-s. (1) of s. 3 of the Law Reform
(M scel | aneous Pr ovi si_ons) Act , 1934,
enmpowering the Court to award interest on the
whole or any part of the debt or damages for
the whole or any part of the period between
the date when the cause of action arose and
the date of the judgnment, was construed not to
be restricted to proceedi ngs taken after the
Act had conme into force. It was said by
Branson J., at p. 773:

"I think that on the true construction of that
section the

court in any proceedi ng, whenever conmmenced,
whet her before or after the Act, ~has the
di scretion which the section gives it. The
words as they stand are applicable in that
sense. "

The construction | put on the provisions
of sub-s. (1) gets support fromthe provisions
of sub-s. (3). It is to be noticed that sub-
s. (3) does not provide that the provisions of
sub-s. (1) would apply to banking companies
with respect to which wi nding-up orders had
been made prior to the commencenent of the
Amendi ng Act of 1953. |If it had said so, the
guestion we are considering now woul d not have
arisen as that would expressly apply the
provisions of sub-s. (1) to the conpanies
which were being wound-up on Decenber 30,
1953. Sub-s. (3) provides that the provisions
of the section, viz., of sub-ss. (1) and (2),
shall also apply in so far as they relate to
banki ng conpani es bei ng wound-up to a banki ng
(1) L.R [1938] 1 K B. 771
736
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conpany in respect of which a petition for
wi ndi ng-up has been presented before t he
conmencenent of the Anending Act. Sub-s. (3)
contenpl ates cases in which the petitions for
wi ndi ng- up had been made prior to t he
enforcenent of the Act but no orders for the
wi ndi ng-up of the conpany had been made. | f
the provisions of sub-s. (1) can apply to the
conpani es with respect to which proceedings
on a wnding-up petition were pending on
Decenmber 30, 1953, it would be very anomal ous
if they would not apply to the conpanies wth
respect to which winding-up orders had been
nmade prior to Decenber 30, 1953. This |eads
to the inference that sub,S. (1) by its own
| anguage applies to banking conpanies which
wer e ‘bei ng-wound-up on Decenber 30, 1953.
Further, this would be apparent if we
conbine the provisions of sub-ss. (1) and (3)
toget her, which could be read thus:
"Notwi t hstanding.. in force, in conputing
the period of limtation prescribed for a suit
or application by a banking company which is
bei ng~ wound wup, or in respect of which a
petition for the wi ndi ng- up has been
presented before the commencenent of t he
Banki ng " Conpani es (Amendnent) Act, 1953, the
peri od conmencing from the ‘date of t he
presentation of the petition for w nding-up of
t he banking conpany shall be excl uded."
So read, it becones clear that the period of exclusion would
be available in connection with suits or applications by a
banki ng conpany which is being wound-up or with respect to
which a petition for w nding-up has been nade prior to
Decenmber 30, 1953.

I am further of opinion that if a restricted
construction be placed on the provisions of sub-s. (1) of s.
45-0O, the effect of sub-s. (3) would be very nmuch ' reduced.
In fact, it will probably have no utility. |If the cause of
action for a suit or application had lapsed by efflux of
time prior to or on Decenber 30, 1953, the advantage of
sub-s. (1) will not be avail able to the banking conpany on
account of the provisions of sub-s. (3). Sub-s. (3) “itself
does not give any particular right to the banki ng ~conpany.
It only provides that whatever advantage a banking conpany
can derive fromthe provisions of sub-s. (1) when it is
bei ng wound-up, would be available to it even if it be not
being wound-up, if a petition for its wi nding-up had  been
presented prior to the enforcenent of the Anmending Act of
1953. The only case in which the banki ng conpany can/ take
advantage of sub-s. (3) then would be when the “cause of
action for the suit or application has not |apsed by
December 30, 1953 and the proceedings on a w nding-up
application were pending on that date. Such cases would  be
covered by the | anguage of sub-s. (1) if the cause of action
was alive on Decenber 30, 1953. The order for the winding-
up of the conpany woul d be nade subsequent to the date and
therefore suits or
737
applications covered by sub-s. (1) would get the advantage
of the provisions of that Act. The expression 'the period
conmenci ng fromthe date of the presentation of the petition
for the wi nding-up of the banking conmpany shall be excluded
fixes the point of tine fromwhich the excluded period wll
conmmence, and cannot be Ilimted to the dates of such
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petitions which be presented after Decenber 30, 1953.

It is true, as stated in Jwala Prasad v. Oficia
Li quidator(1l), that the only purpose which sub-s. (3) of s.
45-0 serves is to make it clear that sub-s. (1) will apply
even when the petition for the wi nding-up of a conpany is
presented prior to the conmencenment of the Amendi ng Act of
1953. | do not think that a separate subsection was enacted
nerely for the clarification of the point that t he
provi sions of sub-s. (1) of s. 45-O would take in such cases
firstly because such cases woul d be covered by the |anguage
of sub-s. (1) and, if not, it could have been stated in sub-
Ss. (1) itself that those provisions would apply where the
petition for w nding up was presented before or after the
conmmencenent of the Act by sinply adding the expression
"presented before or after the commencenent of the Act’
bet ween t he words ' banki ng conmpany’ and ’'shall be excluded’

| amtherefore of the viewthat the effect of sub-s. (1)
of s. 745-0 is'that if suits or applications nade by a
, banki ng ‘conpany which is being wound-up or for whose
wi ndi ng-up ~a petition has been presented prior to Decenber
30, 1953, the period of limtation is arrested on the date
of the presentation of the petition for wi nding-up of the
conpany and that it i's not - material whether such a date is
earlier than Decenber 30, 1953, or not and that therefore
suits can be instituted and applicati ons nade even in regard
to matters with respect to which such action could be taken
on the date of presentation of the application for w nding-
up of the conpany but could not be taken on the date the
Amendi ng Act of 1953 cane into force.

I may now refer to the case law on the point which is so
far quite neagre.

In Punjab Comrerce Bank v. Brij Lal(2) “the 'suit was
filed on March 31, 1952 under s. 45-B- of the Banking
Conpani es Act, 1949, as anended by Act XX of 1950. The
cause of action arose on Cctober 9, 1946. The application
for wnding-up was made on February 17, 1948 and the
wi ndi ng-up order was made on Cctober 11, 1952. The suit was
di smssed on Decenber 2, 1952 as barred by tinme and an
appeal against the dismssal was pending in the H gh' Court
on Decenber 30, 1953 when the Anending Act of 1953 cane into
force. The suit was certainly time-barred as the 1aw

(1) AI.R 1962 All. 486. (2) A l.R 1955 Punj, 45.
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stood on the date of its institution. It was urged for the
appel l ant that the Anending Act was retrospective in effect,
that it applied to all suits which were pending on the date
it cane into force and as the appeal was a re-hearing of the
case the suit would still be within tine as the Amendi ng Act
woul d be applicable to the case on the date of its decision

This contention was repelled. Bishan Narain J., said at p

46:

"I have carefully read this section and in
nmy opinion section 45-0 is not retrospective
in ef f ect expressly or by necessary
inmplication and further there is nothing in
this section so retrospective in effect as to
revive a claimwhich before that date had
becone unenforceable by [apse of tinme."

These observations apparently go against the
appel | ant . They were, however, made in
connection wth the provisions of s. 45-0
applying to a suit pending on the date the
Anmendi ng Act cane into force and their inport
is limted by the other observati ons nmade when
dealing with the provisions of s. 45-O  These
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observations, on pp. 46 and 47, are:

“I't will be noticed that neither sub-s. (D
nor sub-s. (3) nakes any nmention of a pending
suit at the tine when the Anendi ng Act of 1953
cane into force although the legislature does
provi de under S. 45-C  provi sions for
transferring such a suit to the High Court.
In the absence of any specific nention of
pending suits it not possible to hold that the
section would apply to them Sub-section (3)
is to a certain extent retrospective in effect
because it nmakes sub-s. (1) applicable to
those cases in which a petition for wi nding-up
had been presented before the Anending Act,
1953 cane into force, but this retrospective
ef fect ~cannot be extended to clains or suits
pending in'the H.gh Court at the time that the
Anmendi ng Act cane into force."

"Applying thistest | hold that s. 45-0 does not apply
to pending suits.”

Sub-s.. (3) of s. 45-O has been considered to be
retrospective to a certain extent. It was not necessary for
the purpose of this case to consider in what cases and in
what manner its retrospective provisions could be used.

I n Suburban Bank Ltd., v. Nistaran(1l) the plaintiff had
claimed inter alia/several suns advanced as |oans to the
def endant on June 27, 1945. W ndi ng-up applicati on was nmade
on May 12, 1948; the w nding-up order was passed on June 30,
1948 and the suit was instituted on Decenber 3, 1949 when s.
45-F of the-,

(1) A I.R 1955 Cal. 172.
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Banki ng Conpani es Act, introduced by  the  Amendi ng Act 23
of 1949, provided a special period-of limtation. The suit
was clearly time-barred in viewof art. 59 of the Limtation
Act and s. 45-F of the Banking Conpanies Act. Consequently,
the question arose as to whether s. 45-0O, in view of the
alteration of the | aw during the pendency of the suit, could
apply to that suit. It was held that the question whether
the proceeding is barred by the llaw of limtation nust
depend on the law in force when the proceeding was
instituted and that sub-s. (1) of s. 45-O does not refer to
pendi ng proceedings either in express words or by necessary
implication. Wen considering the effect of s. 45-0O, it was
said at p. 175:

"The general words "a suit or application
can be given full effect by linmting them to
suits and applications conrenced after. the
sub-section cane into force

" No occasion arose to consider the effect of
the provisions of sub-s. (3) of s. - 45-0 in
proceedings instituted after it cane into

force.
In Ms. Kesarichand v.S.B. Corporation(1l) the period of
limtation was to comence from Decenber 29, 1950.

Article 85 of the Limtation Act was held applicable to the
case. The application for w nding-up of the conpany was made
on February 26, 1953 and w ndi ng-up order was nade on My
26, 1953. An application under s. 45-D of the Act was
presented on June 28, 1954, nore than three years from the
commencenent of the period of limtation but within 6 nonths
fromthe conmencenent of the Anmending Act of 1953. Decenber
29, 1950, being the starting point for Ilimtation, the
period of limtation for the application expired before
December 30, 1953, a day before the Amending Act cane into
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force and the question did arise whether the applicant could
be allowed to get the advantage of s. 45-0 It was
contended that even if the benefit of s. 45-O was given to
the plaintiff bank, the application wuld be barred by
[imtation as the period which was to be excluded in view of
sub-s. (1) of s. 45-O comenced from the date of the
presentation of the petition for wi nding-up and ended on the
date on which the w nding-up order was nmade. This contention
was negatived. It was held that s. 45-O was retrospective in
operation.

In Jwal a Prasad’s Case(2) the period of Iimtation for
taki ng proceedi ngs under s. 235 of the Indian Conpani es Act,
1913, commenced on Novenber 1, 1947. The period prescribed
was 3 years fromthe date of the first appointnent of the

l'i quidator or fromthe arising of the cause of action. The
application for w nding-up was made on February 17, 1950 and
the [|iquidator was appointed the sane day. The |iquidator

applied for action under s. 235 on
(1) Al.R 1959 Assam 162. (2) A I.R 1962 All. 486.
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Sept enber 30,1953, before the enforcement of the Amending
Act of 1953. It was not - a case therefore where an
application was made by the banking conpany subsequent to
the enactment of ~ s. 45-0 The question about the
application being mmde within ,tine was to be decided on the
law of limtation as it stood on Septenber 30, 1953. The
law of limtation as laid down in s. 235 was to apply taking
into consideration the provisions of s. 45-F of the Act as
it stood on Septenber 30, 1953." The Court held that the
application could not be held to be intine even if the
advant age of the provisions of 's. 45-F be given. It however
considered the effect of s. 45-O and said at p. 494 that
there was nothing in the section to show that it was
intended to be retrospective in effect in the sense that it
revived remedies which had already come to art end and
reliance was placed on the earlier Calcutta, Punjab ,and
Assam cases referred to above
| therefore hold that the provisions of sub-s. (1) of s.
45-0 are retrospective in effect and are applicable to suits
or applications by a banking company in respect of causes of
action for the suit or an application about which suits
could be instituted or applications nade on the date of the
presentation of the wi nding-up petitions made before the
conmmencenent of the Amending Act of 1953, even though the
specified period of limtation for such action had expired
before the enforcenent of the Amendi ng Act.
In the present case, judgment-debtor respondent defaulted in
payment of the second installment due on Decenmber 30, 1947.
On May 1, 1948, the appellant’s right to execute the -decree
for the entire anount due under the decree arose/ The
petition for the w nding-up of the conpany was nade on My
11, 1948. The appellant’s application for execution
presented in 1957 for the entire decretal anount due to it
would not be tine-barred if it had exercised its option to
have realised the entire decretal amount in default  of
paynment of the second instalment. The right to exercise
such an option arose on May 1, 1948, earlier than the
presentation of the winding-up application, but the
appel | ant - decree hol der, however, appeared to have waived
its such right and to have sought execution for the
realisation of the various installnments. Bachawat J., said
in his judgnent:
"The respondent could waive and in fact has waived the
benefit of that option and becanme entitled to enforce
payment of each installnent as and when it fell due."
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It was therefore that an objection was raised to the
execution of the decree for the installnents failing due
after the presentation of the winding-up application on My
11, 1948 on the ground that the provisions of sub-s. (1) of
s. 45-0 applied only to such suits or applications the
causes of action for which accrued before the rel evant date,
i.e., the date of the presentation of the application for
wi ndi ng-up. The contention is that the provision about the
741

exclusion of tine in the period of limtation predicate that
the period of limtation had conmenced to run prior to the
begi nning of the period to be excluded and that therefore
the provisions of sub-s. (1') of s. 45-O would apply only to
suits or applications with respect to such causes of action
which had accrued prior to the date of the w nding-up

petition. This contention for the respondent has been
accepted by the High Court. In this the Hgh Court was in
error.

It is/clear that the object of the Legislature was that
the running of tine during the period when the w nding-up
proceedings were pending in Court and when the Court
supervi sed those proceedi ngs be not included in the period
of [imtation prescribed under the ordinary law  of
[imtation. The banking conpany is " entitled for the
exclusion of the/ period from the date on which the
application for w nding-up had been presented up to the date
of institution of the suit or filing of -an application, from
the period of Ilimtation prescribed for ‘any suit or
application and it would be illogical to hold that it is not
entitled to ask that a shorter period, as the case would be
when cause of action arose subsequently to the -presentation
of the application for w nding-up, be also excluded fromthe
period of limtation prescribed for any suit or application
It appears to me that the object and intention ' of the
Legi slature in enacting sub-s. (1) of's. 45-O was that the
period subsequent to the presentation of the petition for
wi ndi ng-up be not taken into consideration in conmputing the
period of limtation. The entire period will be  excluded
fromconsideration if the limtation had begun to run’ prior
to the presentation of the petition for w nding-up and the
rel evant | esser period i.e., the period comrencing from the
accrual of the cause of action subsequent to the date of
presentation of the petition for w nding-up of the conpany
woul d be excluded fromthe period of limtation which also
comences fromthe accrual of the cause of action.

It may be said that this neans that the entire period of
l[imtation is abrogated with respect to causes ~of action
arising subsequent to the date of presentation of. the
petition for w nding-up. Such may be the result, but /that
does not nean construing the provisions of sub-s. (1) of s.
45-0in the context of the circunstances and reasons for the
enactment of those provisions. It would be anomalous to
hold that action can be taken wth the help of the
provisions of sub-s. (1) of s. 45-Owith respect to causes
of action which had arisen nuch earlier than the date of the
presentation of the petition for wnding-up but action
cannot be taken with respect to causes of action arising
subsequent to such a date if it had not been taken wthin
the prescribed period of limtation. There is nothing in
the |anguage of the sub-section, in ny opinion, to accept
the contention for the respondent whose acceptance would
lead to results which would not have been contenplated by
the Legi sl ature.

742
I am therefore of opinion that t he appel l ant’ s
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application for execution presented in August 1957 was
presented within limtation. | would accordingly allow the

appeal with costs, set aside the order of the Division Bench
of the H gh Court on Letters Patent Appeal and restore that
of the Single Judge.
ORDER

This appeal is allowed. The appellant will get its
costs in this Court and in the H gh Court.
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