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1996 AIR 1211 1996 SCC (3) 149
JT 1996 (3) 64 1996 SCALE (2)589
ACT:
HEADNOTE
JUDGVENT:

ORDER

Leave granted.

Heard | earned counsel on both sides.

This appeal by special |eave arises fromthe judgment
and order dated July 16, 1991 nmade in C. R No.476/88 of the
Madhya Pradesh Hi gh Court, Jabal pur Bench. The Division
Bench held that the objectionto the nmaintainability of
representative suit without |eave of the Court under Order 1
Rule 8 of the Code of Civil Procedure, 1908 [Code] is
sustai nable. The decree of the Court is a nullity and non
est. Therefore, Expl anation VI to  Section 11 is not
attracted to the facts in this case. Accordingly, the
execution is not maintainable. Calling in question the
finding and decision of the Hgh Court, this appeal by
speci al | eave has been fil ed.

The facts are fairly not in dispute. The appellant laid
Cvil Suit No.1A/87 in the court of District Judge, Panna in
Madhya Pradesh for eviction of Rashtriya Swayam Sewak Sangh
through its Manager, Shri Gorelal Soni, its President, Shri
Shiv Behari Srivastava, Advocate and the Head Mster of
Saraswati Shishu Mandir, Panna by nane Ram Kri pal - Chaubey,
as a nmenber of the Sangh. The claimwas based on the title
and for eviction of the Sangh and its office bearers on the
prem se that it had no authority to stay in the suit
prem ses. It was the appellant’s plea that they had
requested for tenporary occupation of the premises till
alternative site was secured. He had permtted the Sangh to
occupy the prenises for office purposes. But later the
respondents had not vacated the premi ses. Then defence taken
by the Sangh through its Manager, the President and the
Menber in joint witten statenent was that the property
bel onged to the Raja of Panna who at a neeting had decl ared
that the Sangh was entitled to occupy the prem ses and
remain in possession for all times. Pursuant to that, they
had come into the prenmi ses and, therefore, they are entitled
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to remain in possession. Appropriate issues were franed and
after adduction of evidence and consideration thereof, the
trial Court upheld the plea of the respondent; and di smi ssed
the suit F.A No.70/81, the High Court by an order and
judgrment dated October 31, 1986 allowed the appeal and
decreed the suit for ejectnent. Al the three filed S.L.P
(© No.2751/87 in this Court and by order dated July 15,
1987 a Bench of three Judges of this Court refused | eave and
di smissed the petition. The appeal was argued by no | ess than
Shri U.R Lalit, one of the em nent senior counsel of this
Bar. After the execution was laid, GCorelal Soni and the
respondents had filed objections contending that Sangh was
not a registered body but conmposed of several nenbers. The
appellant had not followed Oder 1 Rule 8, procedure.
Therefore, the decree was a nullity and Section 11 is not a
bar. The executing Court - had upheld the objection and
di sm ssed the petition. On revision, the H gh Court
confirmed the same.

Shri /Shiv' Dayal Srivastava, |earned senior counse
appearing for the appellant ~has contended that in view of
the stand taken by the Manager, the President of the Sangh
and the Menber and having diligently prosecuted the
proceedi ngs, by no stretch of imgination it could be
construed to be a collusive suit. Unless there is a finding
that the decree is obtained by collusion or negligence,
every nmenber of the Sangh is bound by the decree Though
formal permission  of the court under Oder 1 Rule 8 was not
sought for in the suit, in substance it is a representative
suit and the defendants so understood it. Every menber of
the Sangh is bound by the decree. The view of the H gh Court
is not correct in |aw

Shri Adarsh Kunmar CGoel, the |earned counsel appearing
for the respondents contended that permission for a
representative suit wunder Order 1 Rule” 8 is nmndatory in
law. No perm ssion having been obtained by the appellant,
the decree passed by the Hi gh Court on appeal is a nullity.
That plea can be raised at any  stage including’ in the
execution. The High Court, therefore, was right in its
conclusion that the decree is a nullity.

The question, therefore, is: whether the viewtaken by
the High Court is correct in law Relevant part of Oder 1
Rul e 8 provides thus:

"8. One person nay sue or defend on

behal f of all in same interest. -

[1] Were there are nuner ous

persons having the sane interest in

one suit, -

(a) one or nore of such persons

may, with the pernmission of the

court, sue or be sued, or my

defend such suit, on behalf of, or

for the benefit of, all persons so

i nterested;

(b) the Court may direct that one

or nore of such persons nay sue or

be sued, or nay defend such suit,

on behalf of, or for the benefit

of, all persons so interested."”

Procedure is the handmain to the substantive justice.
The suit was laid against the Sangh represented by the
Manager, M. Gorelal Soni, the President, Shiv Behari
Srivastav, a practising advocate and al so a nenber who is no
other than a Head Master of a school, three of them had
Jointly filed the witten statement with the defence
available to them The trial Court had proceeded on that
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basis. After fram ng the appropriate issues, the trial Court
had accepted the plea of the defendants and di sm ssed the
suit. On appeal, when the correctness thereof was canvassed,
the respondents defended the action. The H gh Court on
consi deration of the evidence, did not accept the plea of
the Sangh and accordingly, granted a decree. The matter did
not rest there, they canme in appeal by way of special |eave
whi ch was argued by one of the nost em nent nenbers of the
Bar on behalf of the Sangh. The |eave was refused by this
Court. Thus it can be concluded that the Sangh was properly
represented by the President, the Manager who was at the
relevant time in office on behalf of the Sangh and also
menber of the Sangh who was no other than a Head Master and
a practising advocate as President. The Hi gh Court, after
hearing counsel on either side, considered the case and
decreed the suit. Wth dismissal of the special |eave
petition by this Court, the decree becane final, Therefore,
it cannot  be said to be a collusive suit nor a shadow of
negligence is traceable so as to treat the decree a nullity.
It is truethat ~no pernission of the Court was taken to be
sued in a representative capacity by or on behalf of the
Sangh. But clause (b) of Oder 1, Rule 8 indicates that it
may sue or be sued, or may defend such suit, on behalf of,
or for the benefit of all persons so interested, C ause (b)
clearly applies to the facts in this case. The President of
the Sangh, the Manager of the Sangh and a Menber have duly
represented the Sangh and defended the suit for the benefit
of all the persons so interested i nthe Sangh

Havi ng been thus defended, the question arises: whether
the decree operates as a res judicata. Section 11, Code
envi sages principle of res judicata, i.e., no court shal
try any suit or issue in which the matter directly and
substantially in issue has been directly and substantially
inissue ina former suit between the sane parties, or
bet ween parties under whom they or any of them claim
litigating under the sane title, in a suit in wich such
i ssue has been subsequently raised, and has been heard and
finally decided by such court. Explanation VI to Section 11
is relevant in this behalf and reads thus:

"Where persons litigate bona fide

in respect of a public right or-a

private right cl ai med for

thensel ves and others, all persons

interested in such right shall, for

the purposes of this section, be

deened to claimunder the persons

so litigating."

Therefore, the respondents now claimunder the sane
title in the previous suit and thereby they are bound by the
decree. The doctrine of evolved the public policy to prevent
trial of an issue twice over. It clearly applies to the
facts of the case. Accordingly, they are precluded to raise
obj ections on behalf of the Sangh by filing the objections.

In Surayya Begum[Mst.] v. Mhd. Usman & Ors [(1991) 3
SCC 114], this Court has consi dered the effect  of
Expl anation VI of Section 11 and held thus:

"The principle of representation of

the interest of a person, not

i npl eaded by nanme in a judicia

proceedi ng, through a named party

is not known. A karta of a Joint

H ndu Famly has al ways been

recogni zed as a representative of

the other nenbers of the Joint

H ndu Famly, and so has been a
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trustee. In cases wher e t he
provisions of Oder 1, Rule 8 of
the Gvil Procedure Code are
attracted a naned party in a suit
represents t he ot her per sons

interested in the litigation, and
likewise a receiver appointed in
one case represents the interest of
the litigating parties in another
case against a stranger. Sinmlarly
the real owner is entitled to the
benefits under a decree obtained by
his benam dar against a stranger
and at the sane tine is al so bound
by the decision. Exanples can be
multiplied. It is for this reason
that we find Explanation VIl in the
follow ng words -in Section 11 of
the Code of Civil Procedure:
"“Expl anati on VI . - Wher e
persons litigate bona fide in
respect of a public right or
of a private right clainmed in
conmmon for thensel ves and
others, all persons interested
in such right shall, for the
purposes of this section, be
deened to claim under the
persons so litigating":
This, of course, is subject to the
essenti al condi ti-aon t hat t he
interest of a person concerned has
really been represented by the
ot hers; in ot her wor ds, his
i nterest has been | ooked after in a
bona fide manner. If there by any
clash of interests between the
person concerned and his ‘assuned
representative or if the latter due
to collusion or for any other
reason mala fide neglects to defend
the case, he cannot be considered
to be a representative. The issue,
when it becones relevant, has,
therefore, to be answered with
reference to t he facts and
ci rcunst ances of the individua
case. There mmy be instances in
which the position is absolutely
cl ear beyond any reasonable doubt
one way or the other and the
guestion can be settled w thout any
difficulty; but in other cases the
issue may have to be decided with
reference to relevant evidence to
be led by the parties. Surayya
Begumi s case is of this class while
Renu Sharma’s appeal belongs to the
first category".

The Privy Council in Talluri Venkata Seshayya & O's.
konda Kotiswara Rao & Os. [AIR 1937 PC 1]

"The provisions of S.11 of the Code
are mandatory and the ordinary
litigant, who clainms under one of

V.

had hel d
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the parties to the fornmer suit, can

only avoid its provisions by taking

advantage of S.44, Evidence Act,

which defines with precision the

grounds of such avoi dance as fraud

or collusion. 1t is not for the

Court to treat negligence or gross

negl i gence, as fraud or collusion

unl ess fraud or collusion is the

proper inference fromfacts. O her

factors in Except.6 to 5.11 being

present, the section lays down a

condition that the persons must be

litigating bona fide and t he

fulfillment of this condition is

necessary for the applicability of

the section.”

Thus it could be held that the Sangh havi ng been duly
represented in the previous proceedings and conducted the
litigation on behalf of the Sangh bona fide and were
unsuccessful in the suit, no one on behalf of the Sangh can
lay any objection in the execution nor plead nullity of the
decree. The doctrine of res judicata prohibited the menbers
of the Sangh to obstruct the execution of the decree. The
decree of ejectnent hinds every nenber of the Sangh and,
therefore, the appellant is entitled to have the decree
execut ed and possession taken

The appeal is accordingly allowed and the respondents
are directed to deliver the -vacant possession of the
prem ses within six nmonths from today. In default, the

appellant is entitled to day. In default, the appellant is
entitled to have the decree executed through the assistance
of the police. No costs.




