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ACT:

Crimnal Law-Gyant of pardon--Power of the District Magi-
strate-Case triable by Court of Speci al -j udge-court of
Sessi on-Concurrent /jurisdiction to tender Pardon-Prevention
of Corruption Act, 1947 (2 of 1947), S. 5(2)-Crimnal Law
(Anmendrent) Act, 1952 (46 of 1952), Ss. 8(2)(3), 9-Code of
Crimnal Procedure (Act 5 of 1898), ss. 337, 338.

HEADNOTE:

The appellants were convicted under s. 120B and S. ' 224/109
of the Indian Penal Code and s. 5(2) O the Prevention of
Corruption Act, 1947, by ‘the Court of Special j udge
constituted under the Crimnal Law (Arendnent) Act, 1952. it
was contended for themthat the conviction was bad’ on the
ground inter alia that the pardon tendered to the  approver
by the District Magistrate under S. 337 of the Code of
Crimnal Procedure by virtue of which he was exanined as a
wi t ness by the Special judge was w t hout
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jurisdiction. The contention was that the provisions O s.
337 were not applicable to the case, as the of fence under s.
5(2) O the Prevention of Corruption Act, 1947, was
puni shable with inprisonnent which my extend to ten years,
while S. 337 O the Code of Crimnal Procedure ~enabled a
District Mgistrate to tender a pardon "in the case of  any
of fence triabl e exclusively by the H gh Court or a Court of
Session or any offence punishable with inprisonnment /which
may extend to ten years......... But under ss. 8(3)-and 9 of
the Crinminal Law (Arendnent) Act, 1952, for the purposes of
the Code of Crimnal Procedure, the Court of Special  judge
is deemed to be a Court of Session trying cases w thout jury

Hel d, that although the offence was triable exclusively by
the Court of Special judge, the District Mgistrate had
authority to tender a pardon under s. 337 of the Code of
Crimnal Procedure, as the Court of Special judge was, in
law, a Court of Session.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal
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Appeal s Nos. 202 and 203 of 1957.

Appeal s by special |eave fromthe judgnent and order dated
Novenber 16, 1956, of the Punjab -H gh Court (Circuit Bench)
at Delhi in Criminal, Appeals Nos. 31-D and 506-C of 1956,
arising out of the judgnment and order dated August 31, 1956,
of the Court of the Special Judge at Delhi, in Corruption
Case No. 8 of 1956.

D. R Kalia and K. L. Arora, for the appellant in Crimna
Appeal No. 202 of 1957.

D. R Kalia and Raghu Nath, for the appellant in Crinina
Appeal No. 203 of 1957.

H. J. Unrigar and R H. Dhebar, for the respondent in both
the appeal s.

1958. February 6. The Judgnent of the Court was delivered
by

| MAM J.-The appellants, who were police constables at the
time of the occurrence, were convicted by the Special Judge
of Del hi ‘under s. 120B and s. 224/109 of the Indian Pena
Code and's. 5(2) of the Prevention of Corruption Act (2 of
1947) . They were sentenced to two years’ ri gorous
i mprisonnment —under s. 5(2) of the Prevention of Corruption
Act, 1947 and to nine nonths’ rigorous inprisonment under
each of the ss. 120B and 224/ 109 of the Indian Penal Code.

155
1220
The sentences of /inprisonnment were  directed to run
concurrently. Their appeals to the Punjab H gh Court were

di smi ssed and the present appeals are by special |eave.

The case of the prosecution, as-stated in the <charge, was
that the appellants had conspired at Delhi with ~Ram Saran
Das, the approver, M P. Khare, Nand Parkash  Kapur and
Murari between the 6th and 16th of Novenber, 1955, to bring
about the escape fromlawful custody of M P. Khare, an
undertrial prisoner, and that they had al'so agreed to accept
Rs. 1,000 each and other pecuniary advantages as illega
gratification for rendering the escape of M P. Khare  from
| awful custody and that in pursuance of the said conspiracy
they had abetted the escape of M P. Khare and that they had
accepted the illegal gratification fromNand Parkash ~Kapur
It is clear fromthe findings of the courts belowthat MP.
Khare escaped fromlawful custody and the appellants had
enabled him to do so and that they had received nobney as
illegal gratification for the part they had played in
enabling MP. Khare to escape fromlawful custody.

The |earned Advocate for the appellants had submtted five
points for our consideration in support of "~ his contention
that the conviction of the appellants must be set aside (1)
the pardon tendered to the approver Ram Saran Das by the
District Mugistrate of Delhi under s. 337 of the Code of
Crimnal Procedure was without jurisdiction and authority.
Consequently, the evidence of the approver was not adm s-
sible (2) on the case of the prosecution, the offence of
conspiracy to conmt an offence under s. 224 of the ' Indian
Penal Code had not been committed but that offence, if _at
all, was one under s. 222 of the Indian Penal Code. As an
of fence under s. 222 of the Indian Penal Code is a non-
cogni zabl e of fence no conviction under s. 120B of the Indian
Penal Code could be had in the absence of a sanction under
s. 196A of the Code of Crimnal Procedure (3) Prosecution
wi tnesses Mla Ram P.W 6, and Shiv Parshad, P.W 7, were
acconplices on their own showing and as such their testinony
could not be taken into consideration (4) no test
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identification parade of the appellants had been held (5)
the charge, as framed, contravened the mandatory provisions
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of s. 233 of the Code of Crim nal Procedure.

Points 3, 4 and 5 nay be disposed of at the outset. W have
exam ned the evidence of Mela Ram and Shiv Parshad and find
not hi ng in their evidence which establishes them as
acconplices. It does not appear that before the Hi gh Court
it had ever been urged that these w tnesses were acconplices
and their evidence could not be taken into consideration to
corroborate the approver. It was, however, urged that these
wi t nesses were unreliable because they had know edge that an
attenpt would be made to enable MP. Khare to escape from
| awful custody and yet they infornmed no authority about it.

As to the reliability of these witnesses the courts bel ow
were entitled to believe them and not hing of any consequence
has been placed before us to convince us to take a different
view fromthat taken by the courts bel ow

As for the test identification parade, it is true that no
test identification parade was held. The appellants were
known to the police officials who had deposed against the
appel l ants and the only persons who did not know t hem before
were the ‘persons who gave evidence of association, to which
the Hi gh Court did not attach much inportance. It would no
doubt have been prudent to hold a test identification parade
with respect to wtnesses who did not know the accused
before the occurrence, but failure to hold such a parade
woul d not make inadm ssible the evidence of identification
in court. The weight to be attached to such identification
would be a matter for the courts of fact and it is not for
this Court to reassess the evidence unless exceptiona

grounds were established necessitating such a course.

It is true that no separate charges were franed under ss.
120B, 224/109 of the Indian Penal Code and s. 5(2) of the
Prevention of Corruption Act, 1947. Separate charges shoul d
have been franed as required by s. 233 of the 'Code of

Crimnal Procedure. In our opinion,  the irregularity
conmitted, in this case, was
1222

cured by the provisions of s. 537 of the Code. It i's to bhe
noticed that it was urged before the Special Judge that
separate charges should have been franed and that a 'single
charge should not have been franmed but the —objection had
been abandoned by the Advocate for the accused  when the
Special Judge told himthat if it was his —contention -that
the accused had been prejudiced by this formof the charge,
he would frane separate charges under separate heads and
then proceed with the trial. Furthernore, whenthe charge
was franed, the public prosecutor had urged that — charges
under separate heads for each offence should be franed and
that they should not be joined together under one head. The
Advocate for the accused, however, had urged that the
charge, as franed, was correct. It seens to us that when
the charge was being franed the Advocate for the appellants
desired. that the charge as franed should stand and the

public prosecutor’s objection should be overruled. It
cannot be now urged that the appellants were prejudi ced by
the charge as franed. I ndeed, the Advocate for t he

appel | ants abandoned this objection and there is nothing in
the Hi gh Court’s judgment to show that this contention was
again raised. W cannot pernit such a question to be raised
at this stage. It seems to us, therefore, that there is no
subst ance in the submissions nmade on behalf of the
appel lants with reference to the above-nentioned points 3, 4
and 5.

Wth reference to the second point, even if it is assuned
that the offence alleged against the appellants does not
cone under s. 224 of the Indian Penal Code, but under s. 222
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of the Indian Penal Code, it has to be renenbered that this
would be of academic interest in this case, if t he
appel | ants have been rightly convicted under s. 5(2) of the
Prevention of Corruption Act, 1947. It also does not appear
from the judgnents of the Special Judge and the Hi gh Court
that it had been contended that there was no sanction under
s. 196A of the Code of Crimnal Procedure and consequently
the court could not take cognizance of the of fence under s.
120B of the Indian Penal Code. Wether a sanction had been
granted under s. 196A
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was a question of fact which ought to have been urged at the
trial and before the Hgh Court. It is inpossible at this

stage to go into this question of fact. Furthernore, this
guestion also is one of ‘acadenmic interest if the conviction
and sentence of the appellants wunder s. 5(2) of the
Prevention of Corruption Act, 1947, are affirmed.

Coming now to the first point urged on behalf of the
appel l ants, it would appear that the District Magistrate of
Del hi granted a pardon under s. 337 of the Code of Crinina
Procedure to Ram Saran Das, the approver, in consequence of
whi ch Ram Saran Das was exanined as a witness by the Specia
Judge. It was urged that the District Mgistrate could not
grant a pardon when the case was triable by the Court of
Speci al Judge constituted under the Crimnal Law (Amendnent)
Act, 1952. The offence under s. 5(2) of the Prevention of
Corruption Act, 1947, is punishable wi'th inprisonnent for a
termwhich nay extend to seven years, or with fine, or wth
bot h. It was not an offence which was punishable wth
i mprisonnment which may extend to ten years. ~The provisions
of s. 337 enabled a District Mugistrate to tender ‘a pardon
in the case of any offence triable exclusively by the High
Court or a Court of Session, or any offence punishable wth
i mprisonnent which may extend to ten years, or any | of fence
puni shable wunder s. 211 of the Indian Penal Code wth
i mprisonnment which may extend to seven years, or any offence
under ss. 216A, 369, 401, 435 and 477A of the Indian Pena
Code. These provisions of s. 337 at the tinme ‘that the
pardon was tendered were inapplicable as the present case
was not covered by its ternms. It i's pointed-out that the
H gh Court erred in supposing that the District -Mugistrate
could grant pardon in a case where the offence was
puni shabl e with inmprisonment which may extend to seven years
or nore and which was triable exclusively by the Court  of
Sessi on. The Code of Criminal Procedure at the  tine  that
the pardon was granted spoke of an offence punishable with
i mprisonnent for a termwhich nay extend to ten ~years and
not seven years. The anendnent to s. 337 of the
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Code, which cane into effect in January, 1956, spoke of an
of fence punishable wth inprisonnent which may extend to
seven years, but this amendnent could have no application to
a pardon tendered on 1-12-55. It seens to us, however, that
the District Magistrate had authority to tender a pardon
under s. 337 of the Code of Crimnal Procedure wth
ref erence to a case concerning an of fence triable
exclusively by the Special Judge and, therefore, we need not
consi der whet her t he of fence  was puni shable with
i mprisonnent which may extend to seven years. Under s. 8(3)
of the Crimnal Law (Anendment) Act of 1952 it is expressly
stated that for the purposes of the provisions of the Code
of Crimnal Procedure, 1898, the Court of Special Judge
shall be deened to be a Court of Session trying cases
without a jury or without the aid of assessors. Section 9
of that Act provides for an appeal fromthe Court of the
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Special Judge to the High Court and states that the High
Court nmy exercise, as far as they may be applicable, al
the powers conferred by Chapters XXXI and XXXI| of the Code
of Criminal Procedure, 1898, as if the Court of the Specia
Judge were a Court of Session trying cases without a jury.
It would seem therefore, that although a Special Judge is a
court constituted under the Crimnal Law (Anendnment) Act
yet, for the purposes of the Code of Crimnal Procedure and
that Act, it is a Court of Session. Accordingly, we are of
t he opinion that although the offence was triable
exclusively by the Court of the Special Judge the District
Magi strate had authority to tender a pardon under s. 337 of
the Code of Crimnal Procedure as the court of the Specia
Judge was, in law, a Court of Session

It was, however, suggested that the proper authority to
grant the pardon was the Special Judge and not the District
Magi strate, but it seens to us that the position of the
Speci al - Judge inthis matter was simlar to that of a Judge
of a Court of Session. The proviso to s. 337 of the Code of
Crimnal " Procedure contenplates concurrent jurisdiction in
the District Mgistrate and the Magistrate maki ng an enquiry
or holding the trial to tender a pardon. According to the
1225

provisions of s. 338 of the Code, even after conmtment but
before judgnment is passed, the Court to which the conmitnent
is mde nmay tender a pardon or order the conmitting
Magi strate or the District Magistrate to tender a pardon
It would seem therefore, that the District Magistrate is
enpowered to tender a pardon even after a conmtment if the
Court so directs. Under s. 8(2) of the Crimnal Law (Amrend-
ment) Act, 1952, the Special Judge has also been granted
power to tender pardon. The confernment of thi's power on the
Speci al Judge in no way deprives the District Mgistrate of
his power to grant a pardon under s. 337 of the Code. At
the date the District Magistrate tendered the pardon the
case was not before the Special Judge. There seens to us,
therefore, no substance in the submission nade that the
District Magi strate had not authority to tender a pardon to
Ram Saran Das, the approver, and consequently the approver’s
evi dence was inadmni ssi bl e.

The findings of the H gh Court establish the offence of the
appel l ants under s. 5(2) of the Prevention —of Corruption
Act, 1947, and we can find no sufficient reason to think
that the appellants were wongly convicted thereunder

The appeal s are accordingly dism ssed.

Appeal s di sni ssed
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