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Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. Chal l enge in this appeal is to the judgnent of a Division
Bench of Al | ahabad Hi gh Court di sm ssing the application filed
by the appellant for exercise of power under Section 482 of the
Code of Crimnal Procedure, 1973 (in short 'the Code’) and
Article 226 of the Constitution of India, 1950 (in short the
"Constitution’). The prayer in the wit petition was to quash
the proceedings initiated on the basis of FIR Crine No.316 of
2007, P.S. Phool pur, Allahabad. It was submtted before the

Hi gh Court that the FIR did not disclose any of fence so far as
the appellant is concerned. It was pointed out that the
appel l ant was the sister of the accused no.1 Afzal who was

all eged to have committed the offence of kidnapping etc. The
H gh Court dism ssed the application holding that on reading

of the FIR, cognizable offence is nade out.

3. In support of the appeal |earned counsel for the appellant
submitted that the only reference nade to the appellant in the
FIR reads as foll ows:

"Questioning fromthe sister of the boy,
Smt. Reshma Bano, m ght be advant ageous".

4. Thi s does not indicate conmi ssion of any offence rather
puts the appellant in the position of a witness. Evenif it is
conceded for the sake of arguments but not admitted that

conmi ssion of any cogni zabl e of fence i s made out agai nst

others, so far as the appellant is concerned, there is not even a
scarp of material and not even allegation of overt act.

5. There is no appearance on behal f of the respondent in
spite of service of notice

6. The paraneters where exerci se of inherent power under
Section 482 of the Code can be exercised either on proof of

abuse of process of any Court or otherwi se to secure the ends
of justice have been highlighted in several cases. In State of
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Haryana and Ors. v. Bhajan Lal and Os. (1992 Supp. (1)

SCC 335), it was held that though it will not be possible to |ay
down any precise, clearly defined sufficiently channelized and

i nfl exi ble guidelines or rigid fornulae and to give an
exhaustive list of nyriad kinds of cases wherein such power
shoul d be exercised, certain illustrative cases were indicated.
They are as foll ows:

(1) Where the allegations made in the first
information report or the conplaint, even

if they are taken at their face val ue and
accepted in their entirety do not prinma
facie constitute any offence or nake out a
case agai nst the accused.

(2) Where the allegations in the first

i nformation report and other materials, if
any, acconpanying the FILLR do not

di scl ose a cognizabe of fence, justifying an
i nvestigation by police officers under
Section 156(1) of the Code except under

an order of a Magistrate within the
purvi ew of Section 155(2) of the Code.

(3) VWere the uncontroverted all egations
made in the FIR or conplaint and the

evi dence collected/in support of the sane

do not disclose the comi ssion of any

of fence and nake out a case agai nst the
accused.

(4) VWere, the allegations in the FIR do not
constitute a cogni zabl e of fence but
constitute only a non-cogni zabl e of fence,

no investigation is permtted by a police

of ficer without an order of a Magistrate as
contenpl at ed under Section 155(2) of the
Code.

(5) VWere the allegations made in the FIR or
conplaint are so absurd and inherently

i mprobabl e on the basis of which no

prudent person can ever reach a just
conclusion that there is sufficient ground
for proceedi ng agai nst the accused.

(6) Where there is an express |egal bar
engrafted in any of the provisions of the
Code or the concerned Act (under which a
crimnal proceeding is instituted) to the
institution and continuance of the
proceedi ngs and/or where there is a

specific provision in the Code or the
concerned Act, providing efficacious

redress for the grievance of the aggrieved
party.

(7) VWere a crimnal proceeding is manifestly
attended with mala fide and/ or where the
proceeding is maliciously instituted with

an ulterior notive for w eaking vengeance

on the accused and with a viewto spite

him due to private and personal grudge.

7. A note of caution was indicated in the foll owi ng words:

"103. W also give a note of caution to the
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ef fect that the power of quashing a crimna
proceedi ng shoul d be exercised very sparingly
and with circunmspection and that too in the
rarest of rare cases; that the court will not be
justified in enmbarki ng upon an enquiry as to

the reliability or genui neness or otherw se of
the allegations nade in the FIR or the

conpl aint and that the extraordinary or

i nherent powers do not confer an arbitrary
jurisdiction on the court to act according to its
whi m or caprice.”

8. The case at hand falls within the category | of the
illustrations given in Bhajan Lal’s case (supra). Therefore, we
guash the proceedings relatable to FIR no.316 of 2007 far as
the appellant is concerned. In other words, on the basis of the
exi sting material's the appellant shall not be treated to be
accused. /It i's, however, open to the Investigating Agencies to

exam ne her-as awitness. It is, further nmade clear that we
have quashed the proceedi ngs vis-‘-vis the appellant only on
the basis of the existing materi al

9. The appeal i's al l'owed.




