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ACT:

Implied repeal-Wether s. 409 of the Indian Penal Code is
inpliedly repealed by s. 5(1)(c) of the  Prevention of
Corruption Act, 1947 (11 O 1947)-Wether the application of
s. 409 of the |Indian Penal Code to a public servant
infringes Art. 14 of the Constitution _Sanction-Wether
sanction wunder s. 6 of the Prevention of Corruption Act
necessary for prosecution under s. 409 of the Indian Pena
Code.

HEADNOTE:

The offences under s. 409 O the Indian Penal Code and s.
5(1)(c) of the Prevention of Corruption Act, 1947 are
distinct and separate, and there is no question O s.
5(1)(c) of the Prevention of Corruption Act, 1947  repealing
s. 409 of the Indian Penal Code.

Amarendra Nath Roy v. The State, A 1. R [1955] Cal. 236,
approved.

The | egi slature woul d not have intended in the nornmal course
of things, that a tenporary statute like the Prevention of
Corruption Act, 1947, should supersede an  enactment of
antiquity like the Indian Penal Code.

In the view that the two offences under S. 409 O the I ndian
Penal Code and s. 5(1)(c) of the Prevention of Corruption
Act are distinct and separate there is no infringement of
Art. 14 O the

55

424

Constitution in the application of S. 409 of +the Indian
Penal Code to a public servant.

Sanction wunder s. 6 of the Prevention of Corruption Act,
1947 is not necessary for a prosecution under s. 409 of the
I ndi an Penal Code.

State v. Pandurang Baburao, A. |I. R (1955) Bom 451, Bhup
Narai n Saxena v. State, A 1. R (1952) All. 35 and State v.
@Qulab Singh, A 1. R (1954) Raj. 211, approved.

State v. Gurcharan Singh, (,952) Punj. 89, overrul ed.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON Crim nal Appeals No. 42 of
1954 and Nos. 3 and 97 of 1955.

Appeal by special l|eave fromthe judgment and order dated
July 7, 1953, of the Allahabad High Court in Crimnal
Revi sion No. 1113 of 1953 arising out of the judgrment and
order dated June 24, 1953, of the Court of Sessions Judge,
Kumaun, in Criminal Appeal No. 42 of 1953 (N). Appeal under
Article 134 (1) (c) of the Constitution from the judgnent
and order dated Decenber 23, 1954, of the Allahabad Hi gh
Court (Lucknow Bench) in Crimnal Revision No. 141 of 1951
and Crinminal Mscellaneous Applications Nos. 454 of 1952 and
159 of 1953 arising out of the judgnment and order dated June
4, 1951, of the Cvil and Sessions Judge, Sitapur in
Crimnal Revision No. 5 of 1951. Appeal by special |eave
from the judgment and order dated January 16,1952, of the
Judi ci al' Conmi ssioner’s Court, Vindhya Pradesh, Rewa, in
Crimnal /Revision "No. 216 of 1951 arising out of the
j udgrment ‘and order dated September 29, 1951, of the Court of
Sessi ons Judge at Rewa in Crimnal Appeal No. 14 of 1951

S. C. lsaacs and P. C Agarwala, for the appellant in
Crimnal Appeal No., 42 of 1954.
S. C. Isaacs and 0. N. Srivastava, for the appellant in

Crimnal Appeal No. 3 of 1953.

S. C. lsaacs, J. B. Dadachanji, S. N _-Andley and Raneshwar
Nath, for the appellant in Crimnal Appeal No. 97 of 1955.

G C. Mathur and C. P. Lal, for the respondent in Crimna
Appeal s Nos. 42 of 1954 and 3 of 1955.
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Porus A Mehta and R H Dhebar, for the respondent in
Crimnal Appeal No. 97 of 1955.

1957. January 11. The Judgnent of the Court was delivered
by

GOVI NDA MENON J. - Though these three appeal s have been filed
against the decisions of different courts and are not
connected either as regards comunity or purpose’ or the
identity of the accused they have beer heard together
because the points of |law raised in themare identical and
the arguments of counsel have proceeded on -comon |ines.
Hence a common judgnent dealing with the | egal aspect would
be apt in the circunstances.

Crimnal Appeal No. 42 of 1954 has been preferred by Om
Prakash Gupta against the dism ssal of his Revision Petition
by the H gh Court of Allahabad, thereby affirmng the
appel | ate decision of the Sessions Judge of Kumaun -~ who in
his turn nmaintained the sentence of rigorous inprisonment
for one year and a fine of Rs. 500 passed on the appell ant
by the Special 1st Cass Mgistrate of Nainital on April 30,
1953, under s. 409 of the Indian Penal Code. This appellant
was a clerk in the Electric Department of Hal dwani “Muni ci pa
Board and the charge against himwas that he received three
sums of noney:

Rs. 242/5/9(Ex. P. 14) on July 28, 1951

Rs. 70/- (Ex. P. 17) on Cctober 19, 1951

Rs. 135/- (Ex. P. 13) on Cctober 23, 1951

aggregating to Rs. 447/5/9 and m sappropriated the whole
amount, though his defence was that having received the
noney, he gave it to his official superior, Electrica
Engi neer Pandey; and did not have anything nore to do wth
the noney. The Police charge sheet was under ss. 409 and
467 of the Indian Penal Code, but the conviction was only
under the fornmer section. The conviction and sentence
i mposed upon himby the trial court having been confirned in
appeal by the | earned Sessions Judge and further having been
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affirmed by dismssal of his revision by the H gh Court of
Al | ahabad, have now becone the subject of
126
appeal , as special |eave has been granted on the question of
l aw rai sed.
Om Prakash, the appellant in Crimnal Appeal No. 3 of 1955,
had obtained l|eave to appeal from the H gh Court of
Al | ahabad agai nst the opinion of a Full Bench of that court
in Crimnal Revision No. 141 of 1951, by which it affirned
the order of the Cvil and Sessions Judge of Sitapur in
Criminal Revision No. 5 ,if 1951, holding that Om Prakash
was inproperly discharged by the | earned Magistrate of an
of fence tinder s. 409, Indian Penal Code, and directing the
Magi strate to nmake a further inquiry into the matter of that
of f ence. It may be nentioned that the |learned 1st d ass
Magi strate held that sanction was essential for t he
prosecution of Omn Prakash and as the sanme had not been
granted, the prosecution was not rmai ntainabl e. This view
did not find acceptance at the hands of the | earned Sessions
Judge, whose decision was affirnmed by the H gh Court of
Al | ahabad. The charge against himwas that as a cana
accountant in a Divisional Engineer’'s office he comitted
crimnal breach of trust of a certain sum of noney.
Lal Ramagovind Singh, the appellant in Crimnal Appeal No.
97 of 1955, was the Director of Agriculture in the Indian
State of Rewa and for the offence of having commtted
crimnal breach of trust of an anount of Rs. 586/10/- on
December 4, 1948, he was prosecuted under s. . 409 of the
I ndian Penal Code, on August 13, 1949, and after inquiry,
charges were franed against him on February 24, 1950,
resulting in a judgnment of conviction by the trial court on
Septenber 29, 1950, and a sentence of one year’s  rigorous
imprisonnment and a fine of Rs. 500 Hy s appeal to the
Sessions Judge was disnissed on Septenber 29,1951, and the
revision to the Judicial Conmssioner shared the sane fate
on January 16, 1952. Special |eave having been granted to
him Crimnal Appeal No. 97 of 10-55 was the outcone.
The first question for consideration is whethers. 409 of the
I ndi an Penal Code, in so far as it applies to a public
servant (in this case the three appellants were adnmittedly
public servants), has been inpliedly

427
repeal ed by the enactnment of ss. 5 (1) (c¢) and 5 (2) of the
Prevention of Corruption Act Il of 1947, and if 'that is so,
whet her a prosecution of the appellants for an offence of
crimnal breach of trust wi thout the requisite sanction and
wi thout conformng to the provisions of the Prevention of

Corruption Act, can be legally sustained. Two ot her
guestions have also been urged before us and  they  are:
Assuming that there was no such inplied repeal, would the

application of s. 409 of the Indian Penal Code to'a public
servant infringe Art. 14 of the Constitution, nowthat the
provisions of the Prevention of Corruption Act and the
procedure | aid down thereunder are available to deal with a
breach of trust by a public servant; "and next, if the
appel l ants do not succeed on the first two points, whether
the provision for sanction required by the Prevention of
Corruption Act would also simlarly apply to a prosecution
under s. 409 of the Indian Penal Code.

VWat is first to be determned is whether s. 409 of the
Indian Penal Code, deals with the same offence as that
contenpl ated under ss. 5(1)(c) and 5(2) of the Prevention of
Corruption Act, and if so, has there been an overlapping of
| egislation over the same field; and has the latter one
inpliedly repealed the earlier. For that purpose the
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provisions of the tw statutes have to be succinctly
anal ysed to understand the full scope and the inport of the
t wo.
The fasciculus of sections contained in Chapter XVIl of the
I ndi an Penal Code beginning with s. 405 of the Indian Pena
Code and ending with section 409 of the Indian Penal Code
deals with crimnal breach of trust. Section 405 of the
I ndian Penal Code defines crimnal breach of trust and s.
409 of the -lIndian Penal Code is an aggravated form of
crimnal breach of trust when the sane is conmitted by a
public servant, banker, merchant, etc. Analysing s. 405 of
the I ndian Penal Code, into its conponent ingredients, it is
seen that the followi ng essential ingredients are absolutely
necessary to attract the operation of the section
(i) The accused nust be entrusted with property or doninion
over property;
428
(ii) The per son so entrusted mnust (a,) di shonestly
m sappropriate or convert to his own use that property, or
(b) dishonestly use or dispose of that property or wilfully
suffer any other person to do so in violation
(1) of any direction of |aw prescribing the node in which
trust is to be discharged, or
(11) of any legal contract nmade touching the discharge of
such trust.
In the above cases he is said to conmit a crimnal breach of
trust.
Section 409 of the |Indian Penal Code lays down the
puni shment when such crimnal breach of trust is comritted
by a public-servant, banker, merchant, etc.
Now we have to ascertain the provisions of the Prevention of
Corruption Act dealing with crimnal msconduct.
The preanble of the Act nakes it clear that the intention
was to nmake nore effective provisions for the prevention of
bribery and corruption. Fromthis itself, it is clear that
the legislature was alive to the fact that sonething nore
stringent and drastic than s. 409 of the Indian Penal Code
was hnecessary in the case of bribery and corruption by
Public servants and it was to effectuate that intention that
the Act was put on the statute book. The duration of this
piece of legislation in the first instance was only for “a
period of five years which |ater on was extended by Act™ 11
of 1952 for ten years which would nean that autonatically
the Act woul d expire by about the mddle of 1957.
Section 3 lays down that offences under ss. 161, 165 and
165- A of the Indian Penal Code which under the provisions of
the Crimnal Procedure Code were not cogni zable  are made
cogni zabl e. Section 5 enacts that where a public servant
accepts, agrees to or obtains gratification other than |ega
remuneration, then it shall be presuned unless the contrary
is proved, that he accepted, obtained or agreed to-accept or
attenpted to obtain that gratification or valuable thing as
a ’'notive or reward such as is nmentioned in ,section 161
etc., etc. Sub-section 2 of s. 4 also deals

429
with this presunption. W are concerned in these appeals
with s. 5. Sub-sections | (a) and 1 (b) of s. 5  which is
designated as crimnal misconduct in discharge of officia
duty by a public servant, deal with persons who habitually
accept or obtain or agree to obtain gratification other than
| egal remuneration as a notive or reward as nentioned in s.

161 of the Indian Penal Code. It is -not necessary to dea
with these two subclauses in detail because there is no
guestion of any acceptance of illegal gratification in the

present cases but one thing that has to be remenbered is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

that these sub-sections deal with habitual acceptance or
obtaining, etc., whereas ss. 161 and 165 deal with even a
single acceptance or obtaining. The result is that wunder
ss. 161 and 165 of the Indian Penal Code a prosecution can
be laid even in the case of a single act by which a public
servant has accepted an illegal gratification, but in order
to attract «cls. 5 (1) (a) and 5(1) (b), there nust be
habi tual comrission of the crine. Any stray or a single
i nstance woul d not suffice to bring within the anbit of the
section the offence as contenplated in ss. 5 (1) (a) and 5
(1) (b). The result is that the offences under ss. 5 (1)
(a) and 5 (1) (b) are an aggravated form of the offence
under ss. 161 and 165 of the Indian Penal Code.

As we are concerned with.s. 5 (1) (c), the same may be
guoted in extenso:

“"I'f he dishonestly or fraudulently msappropriates or
ot herwi se converts-for hi's own use any property entrusted to
him or under his control as a public servant or allows any
ot her person so to do."

Section. 5 (1) (d) lays down that if a public servant by
corrupt or _illegal neans or by -otherwise abusing his
position as a public servant, obtains for hinself or for any
ot her person any val uabl e thing or pecuniary advantage, he
conmits the offence

Section 5(2) nmkes the offence of c¢rimnal msconduct
puni shabl e with inmprisonment which may extend to seven years
or with fine or with both. Sub-section(3) is an inportant
pi ece of legislation to the effect that where a person is
charged wunder s. 5(1) and it is found that' the accused
person cannot satisfactorily

430

account for the pecuniary resources  or _property di s-
proportionate to his known sources of incone, then ‘the fact
that he has such extensive pecuniary resources or property
is sufficient to presume, until the contrary is proved, that
the accused person was guilty of crimnal msconduct in the
di scharge of his official duty and a conviction for that
of fence shall not be invalid by reason only that it is based
solely on such presunption. It is clear, therefore, that
where a person is charged with crimnal nisconduct and it is
seen that he is in possession of property or incone which
could not have been amassed or earned by the officia
remuneration which he had obtained, then the court is
entitled to cone to the conclusion that the amassi ng of such
wealth was due to bribery or corruption and the  person is
guilty of an offence of crimnal msconduct. Such a
presunption cannot be drawn in the case of ~a prosecution
under ss. 161, 165 and 409 of the Indian Penal Code.

Section 6 provides that for the prosecution of an offence of
crimnal msconduct under s. 5(2) or for an offence under s.
161 or 165 of the Indian Penal Code, previous sanction is
necessary of either the Central CGovernnent or the State
CGover nirent or the authority conpetent to renove t he
CGovernment servant. The |ast section of the statute is a

departure or deviation from the procedure till then
obtaining in a crimnal case and thereby an accused person
is held conpetent to be a witness on his behalf. Wher eas

under s. 342, Indian Penal Code, as it stood before the
recent amendnent, no accused person was entitled to be
adm ni stered on oath and thereby conpetent to testify in a
court of lawin a case in which he is accused; under s. 7
any person charged with an offence punishable under s’ 161
or s. 165 or 165-A of the Indian Penal Code, or under sub-s.
(2) of s. 5 of the Prevention of Corruption Act, is a
conpetent w tness for the defence and may gi ve evidence on
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oath in disproof of the charges nade against him or any
person charged together with himat the sanme trial; and
there are also certain safeguards provided in the nmatter of
gi ving such testinony.

431

We have now referred to the rel evant provision of Act Il of
1947 in which the nost inportant one for our present
consideration is s. 5(1)(c). It will be useful to institute

a conpari son between s. 405 of the Indian Penal Code -and s.
5(1)(c) of Act Il of 1947. The question of entrustment is
common under s. 405 of the Indian Penal Code and under s.
5(1)(c) of the Prevention of Corruption Act. Wereas under
section 405 of the Indian Penal Code di shonest m sappropria-
tion or conversion to his own use of that property would be
the necessary criterion, wth regard to s. 5(1)(c) the
m sappropriati on or conversion nay be either dishonestly or
fraudul ently or otherw se.

Then again there'is a further fact under s. 5(1)(d) that if
the public servant by corrupt or illegal means or otherw se
abuses " his position as a public servant and obtains for
hinself or for any other person any valuable thing or
pecuni ary: advantage, then hewll be guilty of the offence.
W may, therefore, give belowthe ingredients of the two
sections: -

Section 405 of the/lndilan Penal Code.

1.Entrusting any person with property or with any dom nion
over property.

2. The person entrusted

(a) dishonestly msappropriating or converting to his own
use that property.

(b) dishonestly wusing or disposing of that ~property or
wilfully suffering any other person to do so . in violation-
(i)of any direction of |aw prescribing the, node in._ which
such trust is to be discharged, or

(ii) of any legal contract nmade touching the discharge of
such trust.

Prevention of Corruption Act Il of 1947: Section 5(1):

(c) di shonestly or fraudulently nm sappropri ating or
ot herwi se converting for his own use any property entrusted
to him or under his control as a public servant or allow ng
any other person to do so.

(d) If he by corrupt or illegal nmeans —or by otherw se
abusing his position as a public servant,

56
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obtains for hinmself or for any other person any valuable
thing or pecuniary advant age.

Now dishonestly’ as defined ins. 24 of the ‘Indian Pena
Code connotes the doing of anything with the intention of

causing wongful gain to one person or wongful 1loss to
anot her person and s. 25 defines | fraudulently as-doing a
thing with intent to defraud but |ot, otherw se. It is,

therefore, clear that s. 5 (1) (e) is wider in anbit  than
section 405 of the Indian Penal Code.

The argunent of the |learned counsel for the appellants is
that though the offences under the two provisions are
identical, there are sone advantages where the trial is
under s. 5 (1) (e) and certain di sadvantages as well. The
advant ages are: -

(1) The punishnent for crimnal m sconduct is |ess than the
puni shnment for breach of trust by a public servant;

(2) It is necessary to obtain previous sanction for a
prosecution wunder s. 5 (1) (c), whereas in the case of
breach of trust by a public servant, such sanction nmay or
may not be necessary;
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(3) The investigation of an offence under s. 5 (1) (c¢)
should be by an officer of a higher grade though that does
not obtain so far as the present appeals are concerned;

and

(4) The accused person has the right of giving evidence on
hi s behal f.

The disadvantages are that in such a trial the presunption
referred to in s. 4(3) can be drawn agai nst the accused if
it is found that he has pecuniary resources for property
di sproportionate to his known sources of income and al so the
two presunptions regarding the acceptance of a valuable
thing fromany person by a public servant as contenplated in
sub-ss. (1) and (2) of s. 4. These differences, according to
the learned counsel for the appellant, do not in any way
make the offence wunder s. 5 (1)(c) different from the
of fence under s. 409 of the I'ndian Penal Code, but that only
anot her nethod of ‘procedure is prescribed and a different
node of —approach is laid down when an offence under s. 5
(1)(c) lis/enquired into or tried.

433

M. |saacs strenuously urges that if there are two different
statutes, one enacted |ater than the other, and if the later
statute deals with the same subject matter, the two cannot
stand together and the earlier one being redundant or
repugnant nust be deenmed to have been repealed. The result
is that whereas in this case there -are penal statutes
dealing with the same subject nmatter’ and the penalties and
procedure prescribed by the, statutes are different from
each other, then the |ater one nmust be taken to repeal or
supersede the earlier.

Reliance is placed on certain observations contained in
Zaver bhai Amaidas v. The State of Bonbay (1) containing sone
gquotations from the judgnent of Goddard J. in Smith v.
Benabo (2) to the following, effect:-"That if a  later
statute again describes an offence created by a previous
one, and i nposes a different punishment, or varies the
procedure, the wearlier statute i's repealed by the |later
statute: see Mchell v. Brown(3), per Lord Canpbell and al so
Attorney-General for Ontario v. Attorney-CGeneral for the
Domi ni on(4 ).

On the footing that s. 5 (1) (c) of Act Il of 1947 deals
with the sane subject with regard to, public servants as
that portion of s. 409 of the Indian Penal Code, M. lsaacs
drew our attention to The State v. @urcharan Si ngh(5). In
that case Falshaw J. in delivering the judgment of a Bench
consi sting of himself and Khosla J. held that so |ong as s.
5 of Act 11 of 1947 remained in force, the provisions of s.
409 of the Indian Penal Code, so far as it ' related to
of fences by public, servants, stood repealed. The learned
Judge after referring to the various provisions of the
Prevention of Corruption Act canme to the above conclusion

After adverting to s. 26 of the General Causes Act and its
counterpart, s. 33 of the Interpretation Act and also
passages from Maxwell on Interpretation of Statutes, the
| earned Judge was of opinion that it is not possible to
infer that there was no inplied repeal

Before we advert to the Indian cases, the first thing that
has to be renenbered in this, connection is that

(1) [21955] 1 S.C.R 799 at pp. 807-809. (4) 1[1896] A.C
348.

(2) [1937] 1 K. B. 518. (5) 1952 Punj. 89.
(3) [1858] 1 E. & E. 267,274; 117 R R 206.
134

he, Prevention of Corruption Act being a tenmporary one, the
| egi sl ature would not have intended in the normal course of
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things that a tenporary statute like the one in question
shoul d supersede an enactnent of antiquity, even if the
matter covered the same field. Under s. 6(a) of the Genera
Clauses Act if by efflux of time the period of a tenporary
statute which had repealed an earlier statute expires, there
woul d not be a, revival of the earlier one by the expiry of
the tenporary statute.

A Full Bench of the Bonbay H gh Court in The State wv.
Pandurang Baburao (1) held that the |anguage used by the
legislature in s. 5 (4) of the Prevention of Corruption Act

clearly negatived any suggestion that the | egi sl ature
intended to repeal the provisions of s. 409 of the Indian
Penal Code. It cannot also be held that s. 409 of the

Indian Penal Code if; inpliedly repealed by the Prevention
of Corruption Act because it is inpossible to say that the
provisions of the two are wholly inconpatible or that the
two statutes together would lead to whol | y absurd
consequences. Therefore, it was open to the prosecution to
proceed with-a trial under s. 409 of the Indian Penal Code
or under.s. 5(2) of the Prevention of Corruption Act even
before the Amendment of the l|atter Act by Act LI X of 1952
and of the prosecution was |aunched under s. 409 and if the
status of the accused-was such that no sanction was required
under the provisions of the Crimnal Procedure Code, then
the prosecution is good and the conviction 1Is proper
notwi thstanding the fact that if the prosecution had been
| aunched under s.| 5(2), a sanction would have been
necessary. The | earned Judges di ssented from the opinion
expressed by Falshaw J. in The state v. @ircharan Singh
(supra) and also overruled certain earlier Bonbay cases.
This court is in agreenent with the expression of opinion by
the |learned Chief Justice of the Bombay Hi gh Court in the
above Full Bench deci sion

Ramaswami J. of the Mdras Hgh Court in Be.. V. V.
Sat yanar ayanamurt hy(2) came to~ the concl usion that S.
5(1)(c) of the Prevention of Corruption Act

(1) A I.R [1955] Bom 451

(2) AL.R [1953] Mad. 137.

435

does not repeal s. 409 of the Indian Penal Code, ~and he
accordingly dissented fromthe view taken in the of case The
State v. Qurcharan Singh (supra).

The Calcutta H gh Court in Amarendra Nath Roy v. The  State
(1) has taken a simlar view dissenting fromThe State  v.
@urcharan Singh (supra). There is a |large body of case |aw
in this’ direction and it is unnecessary to nmention al
except the follow ng:

(a) Mahammad Ali v. The State(2)

(b) Bhup Narain Saxena v. State(3)

(c) GCopal Das v. State (4).

As against all these cases the lone voice of the  -Punjab
H gh Court in State v. Garcharan Singh (supra) is the only
di ssentient one and after (Considering the nmatter carefully,
it seems to us that the view taken by the Punjab H gh Court
is not sound.

W now proceed to consider whether the two sections are
identical in essence, inport and content and in our opinion
the argunent 'on behalf of the State carries nuch force when
it is suggested that by enacting, the Amending Act of 1952
and creating sub s. 4tos. the legislature specifically
stated that the offence under s. 5 (1) (c) is different from
any previous existing offences under any penal statute and
there can, therefore,, be no scope for -speculation about
repeal . The words used in sub-s. 4 " any other law " made
the position quite clear and explicit. Oher |aw does not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

nmean identical law in which case the word "other’ will have
no nmeaning. At an earlier stage of this judgnent we have
already tabulated the different elements constituting the
two offences and a clear conparison and contrast of these
elements would show that an offence under s. 405 of the
Indian Penal Code is separate and distinct from the one
under s. 5 (1) (c). There are three points of difference
between s. 405 of the Indian Penal Code and s. 5 (1) (c).
The di shonest m sappropriation contenplated in s. 405 of the
I ndi an Penal Code is different; whereas that under section 5
(1) (c) is either dishonest m sappropriation or fraudul ent
m sappropri ation. The latter section is nmuch "wider in
anpl i tude

(1) A 1.R [1955] Cal. 236.

(2) AIl.R [1953] Cal. 681

(3) AIl.R [1952] Al. 35.

(4) AI1.R [1954] Al. 80.

436

than the former. 1n s. 405 of the Indian Penal Code the
words used are "In violation of  any direction of |aw

prescribing the nbde in~ -which 'such trust is to be
di scharged, or of any legal contract, express or inplied."
There are no such expressions ins. 5 (1)(c). It is clear,
therefore, that whereas under s. 405 of the Indian Pena
Code there are three essential ingredients to constitute the
of fence, each one of them being separate and distinct, in s.
5(1)(c) there are only two. Now considering s. 5(1)(c)
there are certain matters in it which are absent ins. 405 of
t he I ndi an Penal. Code. The wor ds " dom ni on’ and
"entrustnment’ connote two different things: The word |
domnion” is not ins. 5(1)(c). W have already stated that
the word ' .fraudulently’ is not present in s. 405 and in s.
5(1)(c) the gist of the offence can al'so be nade out if the

of fender allows any person so to do, i.e., allows any person
to derogate fromthe |law as contenplated in the earlier
portion of the section. The nmeaning put on the word
"allows” would ’certainly be different from | dishonest
m sappropriation’ by the offender hinself. It may be that
the word can nmean allowi ng by negligence or wthout any
volition on the part of the offender. It may al so mean that
there is sone kind of positive and tacit acquiescence
necessary to bring hone the offence. |In any event, allow ng

other persons so to do does not find a place in s. 405 of
the I ndian Penal Code though this section also contenplates
"wilfully suffering any other person so to.do. " There is
an essential difference between " allowing " a person and "
wilfully suffering " a person to do a certain thing.

There can, therefore, be no doubt whatever that's. 5(1)(c)
of the Prevention of Corruption Act creates a new offence
called "crimnal misconduct" and cannot by inplication
di spl ace the of fence under s. 405 of the Indian Penal @ Code.
In this connection it is useful to conmpare ss. 5(1)(a) and
5(1)(b) with ss. 161 and 162 of the Indian Penal Code. As
has already been referred to, these two sections -are
aggravated forms of ss. 161 and 162 of the Indian Penal Code
and the intention cannot be to abrogate the earlier
437
offence by the creation of the new offence. These two
of fences can co-exist and the one will not be considered as
overl apping the other. A course of’ conduct can be proved
when a person is arraigned under ss. 5(1)(a) and 5(1)(b),
but such a course is inpossible to be et in evidence when
an offence under ss. 161 and 162 is being enquired into or
tried. Simlarly there are a nunber of elenments which can
be proved in an inquiry or trial under s. 5(1)(c) that
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cannot be let in by the prosecution when a person is charged
for an of fence under s. 405 of the Indian Penal Code. In s.
405 of the Indian Penal Code the offender nust wlfully
suffer another person to misappropriate the property
entrusted, but in s. 5(1)(c) if he allows another person to
di shonestly or fraudulently msappropriate or otherw se
convert for his own use any property so entrusted, then it
is an offence. There is a vast difference between wilfully
suffering another and allowing a person to do a particular
thing and in our viewthe word "allows " is nuch wder in
its inport. WIfully pre-supposes a conscious action, while
even by negligence one can allow another to do a thing.
It seems to us, therefore, that the two offences are
di stinct and separate. This is the viewtaken in Amarendra
Nath Roy v. The State (supra) and we endorse the opinion of
the Ilearned Judges, expressed therein. Qur concl usi on
therefore, is that the -offence created under s. 5(1)(c) of
the Prevention of Corruption Act is distinct and separate
from the one under s. 405 of the Indian Penal Code and,
therefore, there can be no question of s. 5(1)(c) repealing
s. 405 of the Indian Penal Code. If that is so, then
article 14 of the Constitution can be no bar
The last argument of M. Isaacs is that despite the fact
that the prosecution is under s. 409 of the Indian Pena
Code, still sanctionto prosecute is necessary. Quite a
| arge body of case lawin all the Hi gh Courts has hel d- that
a public servant conmitting crimnal breach of trust does
not normally act in his capacity as a public servant, see
438
(a) The State v. Pandurang Baburao (supra),
(b) Bhup Narain Saxena v. State (supra),

and
(c) State v. Gulab Singh(1).
W are in agreement with the view expressed by 'Hari )
Shankar and Randhir Singh JJ. that no sanction is necessary
and the view expressed by Mulla J. to the contrary ' is not
correct.
Crimnal Appeal No. 3 of 1955 will accordinly be disnm ssed.
Crimnal Appeals Nos. 42 of 1954 and 97 of 1955 w'll be
heard on merits.




