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CASE NO. :
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Ms. India Urbrella Manufacturing Co. & Os.

RESPONDENT:
Bhagabandei Agarwalla (Dead) by Lrs.Snt. Savitri Agarwalla & Os.

DATE OF JUDGVENT: 05/01/2004

BENCH
R C. LAHOTI & ASHOK BHAN

JUDGVENT:
JUDGVENT

Wth C A No.5358 of 1996)
R C. Lahoti, J.

The suit property consists of a house and out houses bearing
Muni ci pal No. 47 Ward No.5 (new Ward No.20), S.R C. B. Road, Fancy
Bazaar, Guwahati. /The house property is situated over a piece of |and
whi ch bears patta Nos. 1382 and 1064. The entire property including the
| and and the buil ding standing thereon was owned by | ate Lad

Aggrawalini. It was'in possession of two tenants. On 24.8.1957, late Lad
Aggrawal i ni rmade a gift of the suit property in favour of her two daughters
nanel y Bhagabandei and Buchi Devi. The tenants were infornmed and they

attorned in favour of the donee sisters. On 1.6.1967, fresh deeds of |ease
cane to be executed between the two co-landlords jointly and the two
tenants individually. Ms. India Unbrella Mnufacturing Conpany (the
appellant in Cvil Appeal No. 5357 of 1996) agreed to continue to hold the
tenancy prenises on a monthly rent of Rs.1200/- undertaking to pay

Rs. 600/ - each to the two co-owners. ~ Ms. Bharat Stores & Agencies

through its proprietor TulsiramSwam (who and whose all eged sub-tenants
are the appellants in Gvil Appeal No. 5358 of 1996) agreed to continue in
possessi on of the tenancy prenmises . on a nonthly rent of Rs.500/-
undertaking to pay Rs.250/- to each of the two co-owners separately. Thus,
t hough the property was undivided and jointly owed by thetwo sisters, the
rent agreed upon by the two tenants was by consent apportioned in equa
shares between the two co-owner | andl adi es.

In the year 1971-72, the two co-owners nanely Bhagabandei and
Buchi Devi initiated proceedings for partition of [and in Case No. 63 of
1971-72 under the local |aw governing the partition of |and hol di ngs.
Pursuant to the order passed in the Partition Case, Partition Patta No. 1382
with Dag Nos. 2435, 2436, 2437, 2438, 2439, 2400 and 2484 was issued in
the name of Bhagabandei and Partition Patta No. 1064 with Dag Nos. 2327,
2379, 2339, 2333, 2386 and 2387 was issued in the name of Buchi Devi.
The land was thus partitioned. The two sisters did not consider it necessary
to have the structure of house standing over the |land al so partitioned by
nmet es and bounds inasmuch as they had nutually agreed to denolish the
superstructure and then to construct their separate houses on their
respective pieces of Iand which had fallen to their respective shares
pursuant to the land partition proceedi ngs.

To the extent of what has been stated herei nabove the facts are not
di sputed. The co-owner and co-landl ady sisters joined together in filing
suits for ejectnment of the two tenants. The two | andl adi es pl eaded that they
did not have any other house of their own and on being vacated by the
tenants the present structure was to be denolished and on reconstruction
used for their own occupation. The tenants were alleged to have defaulted
in payment of rent and then fallen into arrears. There was al so allegation of
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creation of sub-tenancy. The trial Court found the plaintiffs not entitled to
the decree for eviction and directed the suits to be disnissed vide judgnent
and decree dated 30.4.1981

Presumably di sheartened by the disnmissal of the suit, Buchi Devi
transferred, by registered deed of sale dated 12.6.1981, her share in the suit
house to Chand Ratan Swam , Gopi Krishna Swam, |Indra Devi and Vijay
Lakshm , who were partners of Ms. India Unbrella Manufacturing
Conpany carrying on business in the suit prenises as one of the tenants.
Subsequent to the sal e, Bhagabandei alone filed appeals |aying challenge to
the dismissal of the suits. Buchi Devi, having | ost her interest in preferring
and prosecuting the appeals, was inpleaded as a proforma respondent.

The purchasers of Buchi Devi’'s share in the suit property were al so joined

as parties to the appeal. During the pendency of the appeal, on 5.7.82, the
buyers of the share of Buchi = Devi filed an application in the appea
submitting that they were not interested in the ejectnent of the tenants so
far as their sharein the property is concerned and prayed for the suit being
di sm ssed. Another application was filed by the tenant submtting that right
to evict vests in the co-landlords and as one of them had transferred away
her right's and the transferees were not interested in pursuing eviction, the
appeal was inconpetent and hence |iable to be disnissed. On 23.3.83, the

| earned District Judge all owed the appeal by a common judgnment in the

two appeal s arising out of the two suits and directed decrees for eviction to
be passed holding the availability of all the three grounds for ejectnment in
favour of the appellant nanely bona fide need, default in paynent of rent

and subletting of the premses. As to the application dated 5.7.82 filed by
Buchi Devi’'s transferees and the other application filed by the tenant-
respondent, the | earned District Judge opined that they were of no
consequence. However, in the operative part of the judgnent, the |earned
District Judge added a rider. ~He directed that inasnuch as sone of the
partners of the tenant firm Ms. India Unbrell a Manufacturing Conpany

have purchased the rights of Buchi Devi in the house property they were

not liable to be ejected unless and until the house property has been

partiti oned between the two co-owners, though they would continue to pay

rent to Bhagabandei in the same proportion in which it was being paid til
then. Thus, in substance, it appears that the |earned District Judge has
found the interest of the landlords in the suit house to the extent of one half,
i.e. owned by Buchi Devi, having vested in the partners of one of the

tenants firmMs. India Unrbrella Manufacturing Conpany and therefore

the tenancy havi ng been extingui shed to the extent of one half by mnerger

but continuing to the extent of one half equivalent to the share owned by
Bhagabandei. The other tenant was directed to be ejected.

Feel ing aggrieved by the appellate judgnent, the two tenants
preferred two civil revisions in the Hgh Court. ~In the civil revisions the
buyers pendente lite reiterated their stand that they were not /interested in
seeking eviction and therefore the decree for eviction shoul d be set aside.
Wth the tenant Ms. India Unbrella Minufacturing Conpany, the partners
therein, who had purchased the share of Buchi Devi, also joined as
revision-petitioners. Both the revision petitions have been di smi ssed.
These two appeal s by special |eave have been filed by the two tenants
joining the buyers of one half share belonging to Buchi Devi al so as
appel | ant s. The | andl ords have not chosen to file any appeal agai nst that
part of the judgment of the Hi gh Court which has upheld the judgnment of
the appellate Court putting an enbargo on the right of the plaintiff-decree-
hol der to execute the decree for eviction fromthat part of the property
which is in possession of Ms. India Urbrella Manufacturing Conmpany as
tenants "until the suit house is partitioned anicably or through Court".

Havi ng heard the | earned counsel for the parties we are satisfied that
the appeals are liable to be dismssed. It is well settled that one of the co-
owners can file a suit for eviction of a tenant in the property generally
owned by the co-owners. (See: Sri Ram Pasricha Vs. Jagannath & Os.

(1976) 4 SCC 184; Dhannal al Vs. Kal awatibai & Ors., (2002) 6 SCC 16,
para 25). This principle is based on the doctrine of agency. One co-owner
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filing a suit for eviction against the tenant does so on his own behalf in his
own right and as an agent of the other co-owners. The consent of other co-
owners is assuned as taken unless it is shown that the other co-owners

were not agreeable to eject the tenant and the suit was filed in spite of their
di sagreement. In the present case, the suit was filed by both the co-owners.
One of the co-owners cannot wi thdraw his consent mdway the suit so as to
prejudi ce the other co-owner. The suit once filed, the rights of the parties
stand crystallised on the date of the suit and the entitlenent of the co-
owners to seek ejectnent nust be adjudged by reference to the date of
institution of the suit; the only exception being when by virtue of a
subsequent event the entitlement of the body of co-owners to eject the

tenant comes to an end by act of parties or by operation of |aw.

Buchi Devi had willingly joined with Bhagabandei in filing the suit.
During the continuity of litigation she parted with her share in the property.

One out of the two tenants purchased her share. |t seens that the tenancy is
in the name of a partnership firmand some of the partners have purchased
the share of Bhagabandei. It is not clear if all the partners or only a few out

of all 'the partners-are the buyers. The fact remains that they have

purchased only a share in the property and not the entire property. The
applicability of doctrine of nmerger within the nmeaning of O ause (d) of
Section 111 of the Transfer of Property Act, 1882 is not attracted. |In order
to bring the tenancy to an end the nerger should be conmplete, i.e. the
interest of the landlordin its entirety must cone to vest and nerge into the
interest of tenant /in its entirety. Wen part of the interest of the |andlord or
the interest of one out of many co-landlords-cum co-owners conmes to vest

in the tenant, there is no nerger and the tenancy is not extinguished. |In our
opi nion, the first appellate Court was not justified in placing a rider on the
right of the decree-holders to execute the decree unless the property was
partiti oned between the co-owners. However, we need not dwell nuch

upon this aspect as that part of the decree has achieved a finality as the

| andl ords have not pursued their challenge to the decree of the first
appel l ate Court by filing special |eave petitions in this Court.

The decree, in so far as the other tenant and sub-tenants i.e. the
appel lants in C. A No.5358/ 1996 are concerned, has to be sustained. The
partners of the other tenant firmi.e. Ms. India Urbrella Manufacturing
Co. (appellant in C A No.5357/1996) have purchased the property
pendente lite and therefore they cannot be allowed to 'take a stand contrary
to the one taken by their predecessor in interest and to the prejudice of the
other plaintiff whose rights they have not purchased. Their filing an
application that they were not interested in securing eviction of the other
tenant is in the facts and circunstances of the case immterial and
irrelevant.

In order to cut short further litigation we are inclined to invoke the
jurisdiction vesting in this Court under Article 142 of the Constitution.. As
noted in the earlier part of the judgment, the |and standing bel ow the
structure has been partitioned. The need for partitioning the super structure
standi ng over the land was not felt by the co-owner-1andl ords as the super
structure was just debris in their assessnment as they had decided to
denol i sh the sane and reconstruct the property separately on their
respective pieces of land falling to their respective shares by virtue of
partition. In the absence of the super structure having been actually
partitioned it can be assuned that the super structure would gowith the
| and and each of the co-owners would, in any case, be entitled to that part
of the super structure which corresponds with the land underneath as fallen
to the separate shares of the two. The decree for eviction in favour of the
hei rs of Bhagabandei (who has died during the pendency of the proceedi ngs
and whose heirs have cone on record) as against the judgnment-debtors
Sekhar Chand Swam, Snt. Chanda Devi Swami and Ms. Bharat Stores &

Agency shall be available for execution and the tenants shall be |liable to be
evicted fromthat part of the house and super structure as corresponds with
the share of the [and which has fallen to the share of Bhagabandei
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During the pendency of this appeal, we had directed, vide order

dated 11.9.2003, the parties to explore possibility of settlenment, if any, and
also to draw an agreed nmap of the property showi ng the house property
divided into two portions indicated in separate colours, so as to point out
that part of the property to which the heirs of Bhagabandei woul d be
entitled and that part of the property to which Buchi Devi and now her
transferees, pendente lite, would be entitled. Unfortunately, the parties
have not been able to draw an agreed map. Both the parties have filed their
separate naps. On a perusal of the two nmaps, we do not find any
substantial difference therein. CQut of the two maps we find the one drawn
by M's. Gautam Baruah & Associates on 26.9.2003 and filed by the
plaintiff-landl ords to be conparatively nore accurate and clear. That map
shall be transmitted to the trial Court and shall formpart of the decree.

Both the appeals are dismssed with costs throughout. The judgnent
and decrees of the appellate Court naintained by the Hi gh Court are
confirmed. However, in order to save the tenants fromthe peril of sudden
eviction it is directed that the decree for eviction shall not be available for
execution for a period of three nonths fromtoday subject to the tenant-
appel | ant's filing an usual undertaking and clearing the entire noney part of
the decree by maki ng deposit wi th the executing Court within a period f
four weeks fromtoday. Decrees in the terns of the judgnment of the first
appel l ate Court, if not already drawn up by it, shall be drawn by the tria
Court annexing the map as a part of the decree therew th.




