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S.B. SINHA,  J :

1. A circular letter issued by the State of Haryana |laying down criteria
for pre-mature rel ease of the prisoners has been declared to be
unconstitutional by a Division Bench of the Punjab and Haryana H gh Court

by reason of the inpugned judgment.

2. Respondents herein are |life convicts. They were chargesheeted for
comm ssion of an of fence of murder of Ran Singh, Rattan Singh and Satbir

Si ngh. They have been found guilty thereof by a judgment of conviction

and sentence dated 25.01.1988.  Indisputably, their appeals before the High
Court as also this Court [since reported in (1995) 5 SCC 187] had been

di snmi ssed

3. The State of Punjab in exercise of its power conferred upon it under
the Prisons Act, 1894 made rules. They have statutory force. Sub-rules (a),
(b), (c), (d) and (f) of Rule 2 read as under:

"(a) "prisoner" includes a person conmitted to
prison in default of furnishing security to keepthe
peace or be of good behavi our

(b) "class | prisoner"” means a thug, a robber by
adm ni stration of poisonous drugs or a

professional, hereditary or specially dangerous
crimnal convicted of heinous organized crine,

such as dacoity;

(c) "class 2 prisoner" means a dacoit or other
person convi cted of hei nous organi zed crime, not
bei ng a professional, hereditary, or specially
danger ous cri m nal

(d) “class 3 prisoner" nmeans a prisoner other
than a class 1 or class 2 prisoner
(f) "life convict" neans \026

(i) a class 1 or class 2 prisoner whose

sentence amounts to twenty-five years
i mprisonnent, or

(ii) a class 3 prisoner whose sentence
amounts to twenty years' inprisonnent"

4. Rul es 20 and 21 of the said Rul es read thus:
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"20. When a life-convict being a class 1 prisoner
has earned such rem ssion as entitles himto

rel ease, the Superintendent shall report accordingly
to the Local Governnent with a viewto the

passi ng of orders under section 401 of the Code of
Crimnal Procedure, 1898.

21. Save as provided by rule 20, when a

prisoner has earned such remnission as entitles him
to rel ease, the Superintendent shall release him"

5. It, however, appears that on 12.07.1910, a note was appended to the
existing Rules 20 and 21 which is in the followi ng terns:

"The intention of theserules is (a) that the cases of
class | life-convicts, or class Il or class IIl life-
convi ct who have nore than one sentence for

of fences comm tted either before their adm ssion

to Jail or while injail, and of any other life-
convi cts inwhose cases the local Governnment may
have deened it desirable, should be subnmitted for

the special orders of the |ocal CGovernment as to

whet her rel ease should be granted, and if so, on

what conditions (such conditions nust, it should be
not ed, be prescribed by order under section 401,

Code of Criminal Procedure), and (b) that all other
convicts should, on the expiry of their sentences,

| ess the periods of renission earned, be rel eased
uncondi tionally w thout any special orders from

the Local CGovernnent."

The Punjab Rul es were anmended on 9.03.1962, in terms whereof, 'life
convict’ has been defined to mean 'prisoner whose sentence amounts to 20
years i nprisonnent’

6. I ndi sputably, the State of Punjab had been i'ssuing instructions in
relation to pre-mature rel ease of the convicts fromtine to tine. |In the year
1988, when the respondents were convicted, the Rul es which were

appl i cabl e were of 27.02.1984; rel evant portion whereof is as under

"The Haryana CGovernnent vide letter No. 7483/2JJ/77/30099 dated

28.11.1987 had directed that cases of life convicts of the follow ng two
categories be put up to the State Level Committee for review of their
premature rel ease and final decision of the State Governnment thereon. The
categories are:

1

Adult male life convicts

After conpletion of 8-1/2 years of
substantive sentence and 14 years
sent ence includi ng rem ssion.

2.

Femal e and Juvenile life

convi cts who were bel ow 20

years of age at the tinme of

comm ssi on of of fence.

After conpletion of 6 years of
substantive sentence and 10 years
sentence including remssion.”

7. On or about 28.09.1988, the said instructions were anended in the
foll owi ng termns:
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"(a).

Convi cts whose death

sent ence has been conmut ed

to life inprisonment by the
President of India or by the
CGovernor of Haryana on

acceptance of nercy petition.
Their cases will be reviewed after
conpl etion of 14 years actual

sent ence i ncl udi ng

undertrial /detention period. |n case
of very good conduct in jail for 12
years, their cases will be considered

after 12 years of actua

i mprisonnent including undertrial/
detention peri od.

(b)

Juvenile life convicts bel ow

the age of 18 yearsat the tine
of conmmi ssion of of fence and
femal e life convicts.

Their cases may be considered after
6 years actual sentence including
undertrial/ detention period,
provided the total 'of period of such
detention including remssions is
not |less than 10 years.

(c)

Adult life convicts (above 18
years) not convicted for

hei nous crinmes as defined in

(d) bel ow.

Their cases may be considered after
conpl etion of 8 = years of
substantive detention including
undertrial/ detention period,
provided that the total period of
such detention including rem ssions
is not |less than 14 years.

(d)

Adult life convicts invol ved

in heinous crimes such as

dowy deaths, bride burning,
husband killing and cases

di scl osing great depravity of
character and greed and those

i nvol ving extrene brutality,
murder with rape, nurder

whil e undergoing life

sentence, organi zed and

prof essi onal crines of

hei nous nature |ike dacoity

with nmurder and life convicts,
who are dangerous and

hardened crimnals as

evi denced for exanple from
cunul ati ve sentences,

persi stent bad conduct in the

pri son and those who coul d

not for sone definite reasons

be prematurely rel eased

wi t hout danger to public

safety.

After undergoing 14 years actua
detention including undertrial/




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 12

det ention peri od.

(e)

Persons sentenced to life

i mpri sonnent inclusive of

t hose convicted of crinmes

under (d) above and in whose

cases death sentence has been
conmuted to life

i mprisonnent but who are

suffering fromtermna

illness |ike cancer or

tuberculosis likely to result in
death in the near future

These prisoners may be consi dered
for release irrespective of the
detenti on undergone on report  of
Medi cal Board designated by the
Government.. Medical re-

exam nati on of the convict should
be done 3 nonths after such rel ease
for the confirmati on of the disease.
Condi tions of rel ease shoul d
contain the provisionregarding
nmedi cal re-exam nation and re-

adm ssion to the prison if patient is
not found to be suffering from such
a disease or is on the road to
recovery."

8. Fromthe 1984 and 1988 instructions, it would appear that there did
not exist any category of a life convict involved in a heinous crinme apart
fromthe ones stated therein

Yet again on 19.11.1991, the policy was nodified to the foll ow ng
ef fect:

"2(b)

Adult life convicts who have

been inprisoned for life but

whose cases are not covered

under (a) above and who have
conmitted crime which are

not consi dered hei nous as

nmentioned in clause (a)

above.

Their cases may be considered after
conpl etion of 10 years of actual
sentence including their tria
period, provided that the tota
peri od of such sentence including
rem ssion is not |ess than 14 years.

* k * * k * * k *

5. Such cases will be put to the Governor through the Mnister for Jails
and the Chief Mnister, with full background of the prisoner and
recomendati ons of the State Level Committee, alongwith the copy of

judgrment etc. for orders under Article 161 of the Constitution of India."

9. Sim | ar provisions were again nade by reason of a policy statenent
made on 4.02.1993.

10. Concededl y, the Governnent of India, Mnistry of Hone issued
instructions for revising the rules made under Section 59(5) of the Prisons
Act, 1894 wherein the foll owi ng recormendati ons were made:
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"1\ 005" Transportation for life" or "Ilnprisonnent for
life" should be taken to mean inprisonment for 20
years in practice. However, in treating
"transportation or inprisonment for life" as a term
of 20 years’ inprisonment, necessary distinction

bet ween different classes of prisoners can be
adequately all owed for, when reckoning

rem ssions before release of prisoners”.

* k% * k% * k%
3. In view of the decision referred to in para 1
above, according to which the period of 25 years’

i mprisonnment in case of class | and Il prisoners,

has been reduced to 20 years. The CGovernnent of

I ndi a consider that it would be desirable to amend
the rel evant Rem ssion Rules also for the purpose.
As, however, those powers are vested in the State
Gover nment under section 59(5) of the Prisons

Act, 1894, I amto suggest that the State

CGover nent _may consi der taki ng necessary steps

to amend the rel evant provisions of the Renission
Rul es at an early date \026 - This Mnistry may be
infornmed of the action taken in the matter."

11. Par agr aphs' 516-B and 635 of the Punjab Jail Mnua

"516-B. ( a) Wth the exception of femal es and of
mal es who were under 20 years of ‘age at the tine
of comm ssion of offence, the cases of every

convi cted prisoner sentenced to :

(i) Inprisonment for life,

(ii) Imprisonment/s for life and ternls of

i mpri sonnent,

(iii1) Cumul ative periods of rigorous inprisonment
aggregating to nore than 14 years,

(iv) Asingle sentence of nore than 20 years:
(a) who has undergone a period of detention in jai
amounting together with rem ssion earned to 14
years, shall be subnmitted through the lnspector-
General of Prisons, Punjab for the orders of the
State CGovernnent,

(b) the case of a fenale prisoner and of a nale
pri soner under 20 years of age at the tine of
comm ssion of offence , who is undergoi ng\ 027

(i) Imprisonnent/s for life,

( ii) Inprisonment/s for life and a ternms of

i mprisonment,

(iii) Cumul ative periods of rigorous inprisonnment
aggregating to nore than 10 years or

(iv) A single sentence of nore than 20 years shal
be submitted through the Inspector-Ceneral of
Prisons, Punjab, for the orders of the State
Gover nment when the prisoner has undergone a
period of detention in jail amounting together wth
rem ssion earned to 10 years,

( v ) Notwithstandi ng anythi ng contai ned above, a
Superintendent, Jail may, in his discretion, refer at
any time, for the orders of the State Gover nnment
through the I nspector-General of Prisons, Punjab
the case of any prisoner sentenced to inprisonnent
for Iife whose sentence mght in the

Superi ntendent’s opini on be suitably conmuted
into a termof inprisonnent.

read as under:
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635. Scal e of award of remi ssion \026 Ordinary

rem ssion shall be awarded on the followi ng scale

\ 026

(a) two days per nonth for thoroughly good
conduct and scrupul ous attention to all prison
regul ati ons.

(b) two days per nonth for industry and the due
performance of the daily task inposed.

12. Paragraph 647 is in pari materia with Rule 20 of the Statutory Rul es.

13. The State of Haryana, however, fornulated a policy in regard to pre-
mature rel ease of life convicts in terms whereof the cases for rem ssion were
required to be considered after conpletion of 10 years of actua

i mprisonnment and 14 years including rem ssion. The said policy, however,

was refornul ated on or about 12:.04.2002; the relevant portion whereof is as
under :

"Convi ct s whose death sentence has
been comuted to life inprisonment
and convi cts who have been

i mprisonnent for |ife having
conmitted a heinous crine such as :-
(i) Murder after rape repeated chai ned
rape/ unnatural offences.

(ii) Murder with intention for the
ransom

(iii) Murder of nore than two persons.
(iv) Persons convicted for second tine
for nurder.

(v) Sedition with nurder.

Their cases may be considered after
conpl etion of 20 years of actua
sentence and 25 years tota

sentence with rem ssions.

(a) Convicts who have been

i mprisoned for life having conmitted
a heinous crinme such as:

(i) Murder with wongful confinement
for extortion/ robbery.

(ii) Murder while undergoing life
sent ence

(iii) Murder with dacoity

(iv) Murder with of fence under TADA
Act, 1987

(v) Murder with untouchability

(of fences) Act, 1955

(vi) Murder in connection with dowy.
(vii) Murder of a child under the age
14 years.

Their cases may be considered after
conpl etion of 14 years of actual
sentence including their tria

period, provided that the tota

peri od of such sentence including
rem ssions is not |less than 20
years."

14. The writ petition preferred by the respondents questioning the
constitutionality of the said policy decision has been all owed by the Hi gh

Court on the premise that no discrimnation could be made inter se anongst

the life convicts; all of thembeing simlarly situated and, thus, the purported




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

12

classification on the ground of nunber of nurders was arbitrary and
di scrimnatory.

15. The State of Haryana is, thus, before us.

16. M. P.N. Msra, |earned senior counsel appearing on behalf of the
appel l ant, submitted that the State having an unfettered right to fornulate a
policy decision in regard to rem ssion of sentence, the Hi gh Court
conmitted a nmanifest error in arriving at the aforenenti oned concl usion
particularly, having regard to the provisions contained in Sections 54 and 55
of the Indian Penal Code and Section 433A of the Code of Crimna
Procedure, 1973.

17. The | earned counsel woul d contend that the executive governnent of
the State in exercise of its constitutional power under Article 161 of the
Constitution of India can formulate such a policy decision and the sanme has
been approved by this Court and.in that view of the matter it can al so
refornulate the policy fromtinme to tinme.

18. Article 14, |earned counsel woul d contend, does not forbid reasonable
classification. Such a policy decision having been formulated for the benefit
of the convicts thenselves, as in ternms of Section 433A of the Code of
Crimnal Procedure, a convict does not have any constitutional or statutory
right of rem ssion of sentence, cannot be held to be unconstitutional

19. M. Vijay Hansaria, |earned senior counsel appearing on behalf of the
respondents, on the other hand, woul d submit that the right to be considered
for obtaining rem ssion itself is a fundamental right. According to the

| earned counsel, the said policy decision, if taken into consideration in the
backdrop of the crimnal case inwhich the respondents had been convi cted,
woul d I ead to an inference of hardship i nasmuchas although they have been
found to be guilty for murder of nore than one person, the sane arose out of
a land di spute, and although not accepted by the Trial Court, a plea of self-
def ence was al so rai sed.

20. M. B. Mlik, |earned senior counsel appearing on behalf of sone of
the respondents, supplenmented the subm ssions of M. Hansaria stating that
no policy decision could be fornmulated in derogation of the Statutory Rul es
and in any event, the said policy decision woul d have prospective operation
and, thus, would not apply in the fact of this case, as the respondents have
been convicted in the year 1988.

21. The State indisputably is entitled to take a prison policy as contra-
di stingui shed froma sentencing policy. The Prisons Act, 1894 was enacted
to amend the law relating to Prisons. Sub-section (5) of Section 59 thereof
enpowers the State CGovernnent to nake rules for the award of marks and
shorteni ng of sentences. The State of Punjab, pursuant to the said power,
framed rul es.

22. The Rul es put the convicts into three categories. It also defines the
term’life convicts'. \Whereas a classification had been made from anongst

the convicts having regard to the gravity of the offences committed by them

i ndi sputably no classification has been made on the basis of the nunber of
deat hs whi ch m ght have taken place at the hands of the persons. ' The State
apart frommaking the Statutory Rules, as noticed hereinbefore, had been

i ssui ng executive instructions.

23. Section 432 of the Code of Crimnal Procedure provides for power to
suspend or remt sentences. Section 433 provides for power to comute
sentence. Section 433A, which was inserted in the Code of Crim nal

Procedure by Act No. 45 of 1978 and which cane into force with effect
from18.12. 1978, provides that 'notw thstandi ng anything contained in
Section 432, no convict shall be released fromprison unless he has served at
| east 14 years of inprisonnent where a sentence of inprisonment for life

has been inposed’
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24, We nay al so notice Sections 54 and 55 of the Indian Penal Code
whi ch read as under:

"54 - Commutation of sentence of death : In every
case in which sentence of death shall have been
passed, the appropriate Government nmay, W thout
the consent of the of fender, commute the

puni shment for any ot her puni shnent provi ded by

thi s Code.
55 - Conmut ati on of sentence of inprisonnent for
life : In every case in which sentence of

i mprisonnent for life shall have been passed, the
appropriate Government may, W thout the consent
of the offender, conmute the punishnent for

i mprisonnent of either description for a term not
exceedi ng fourteen-years:"

25. I't i's true that no convict has a fundanental right of remi ssion or
shorteni ng of sentences. It is also true that the State in exercise of its
executive power of renission nust consider each individual case keeping in
view the relevant factors. ~The power of the State to i ssue genera
instructions, so that no-discrimnation is made, is also permssible in | aw

26. The question, however, which would inter alia arise for consideration
is as to whether new policy decision adopted by the State of Haryana wll
have a prospective operation.

27. At the point of time when the respondents were convicted, viz., in the
year 1988, for consideration of their cases for remnmi ssion, the follow ng
conditions were required to be fulfilled:

(i) They shoul d have undergone -at |east 8 = years of the substantive
or actual sentence
(ii) They shoul d have al so undergone 14 years of sentence including

the period of renission earned.

I ndi sput ably, however, the sane was subject to Section 433A of the
Code of Crimnal Procedure.

28. Validity or otherw se of Section 433A of the Code of Crimna
Procedure cane up for considerati on before a Constitution Bench of this
Court in Maru Ramv. Union of India and Others [(1981) 1 SCC 107]
wherein this Court inter alia held:

"54. The maj or subm ssions whi ch deserve high

consi derati on may now be taken up. They are three
and inportant in their outcone in the prisoners’
freedom from behind bars. The first turns on the
"prospectivity" (loosely so called) or otherw se of
Section 433-A. W have already held that Article
20(1) is not violated but the present point is

whet her, on a correct construction, those who have
been convicted prior to the coming into force of
Section 433-A are bound by the nandatory limt.

I f such convicts are out of its coils their cases mnust
be consi dered under the renission schenmes and
"short-sentencing” |aws. The second plea, revolves
round "pardon jurisprudence”, if we may coarsely
call it that way, enshrined inpregnably in Articles
72 and 161 and the effect of Section 433-A

thereon. The power to remt is a constitutiona
power and any legislation nust fail which seeks to
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curtail its scope and emascul ate its mechanics.
Thirdly, the exercise of this plenary power cannot
be left to the fancy, frolic or frown of Governnent,
State or Central, but nust enbrace reason

rel evance and reformation, as all public power in a
republic must. On this basis, we will have to
scrutini se and screen the survival value of the
various rem ssion schenmes and short-sentencing
projects, not to test their supremacy over Section
433-A, but to train the wi de and beneficent power
to remit life sentences without the hardship of
fourteen fettered years."

29. In regard to the first point, it was held that a person convicted before

coming into force of Section 433A of the Code of Crimnal Procedure goes
out of the pale thereof and will enjoy the benefits as had accrued to him

I'n regard to the second point, it was held that Articles 72 and 161 of
the Constitution of India nust yield to Section 433A of the Code of Crin nal
Procedure.

The Constitution Bench was of the opinion that rem ssion schenes
of fer healthy notivation for better behaviour, inner inprovement and
devel opnent of social fibre. It was observed that rem ssion and short
sent enci ng scheme provides for good guidelines for exercise of pardon
power, a jurisdiction neant to be used as often and as systenatically as
possi bl e and not to be abused, nmuch as the tenptation so to do may press
upon the men of power.

It was al so opi ned:

"(10) Although the remi ssion rules or short-
sentenci ng provi sions proprio vigore my not

apply as against Section 433-A, they wll override
Section 433-A if the CGovernment, Central or State,
guides itself by the selfsame rules or schenes in
the exercise of its constitutional power. W regard
it as fair that until fresh rules are made in keeping
wi th experience gathered, current social conditions
and accepted penol ogi cal thinking \027 a desirable
step, in our view \027 the present remssion and
rel ease schemes may usefully be taken as

gui del i nes under Articles 72/161 and orders for

rel ease passed. We cannot fault the Governnent, if
in sone intractably savage del i nquents, Section
433-Ais itself treated as a guideline for exercise of
Articles 72/161. These observations of ours are
recommendatory to avoid a hiatus, but it is for
Governnent, Central or State, to deci de whet her

and why the current Rem ssion Rul es shoul d not
survive until replaced by a nore whol esone

schene. "

30. However, in Sadhu Singh and Qthers v. State of Punjab [(1984) 2

SCC 310], although this Court noticed the aforenenti oned bindi ng precedent

in Maru Ram (supra) without dwelling upon the question in depth, while
interpreting the provisions of paragraph 516-B of the Jail Mnual, opined
that the sane does not have the force of a statutory rule and, thus, it would
be open to the State Governnment to alter or amend or even w t hdraw such
executive instruction stating:

"6\ 005l n other words any existing executive
i nstructions could be substituted by issuing fresh
executive instructions for processing the cases of
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lifers for premature rel ease but once issued these
nmust be uniformy and invariably applied to al
cases of lifers so as to avoid the charge of

di scrimnation under Article 14."

The contention that those convicts who had been sentenced to death
but whose sentence on nercy petitions has been commuted to life
i mprisonnment will be governed by the 1976 instructions was negatived.

This Court, however, upheld the right of two convicts whose cases
were entitled to be considered for pre-mature release imediately in view of
1976 instructions. Unfortunately, the attention of this court was not drawn
to the rel evant paragraphs of the decision in Maru Ran{supra).

31. We may notice that the question has been considered by this Court in
State of Punjab and Others-v. Jogi nder Singh and Others [(1990) 2 SCC 661]
wherein it was hel d:

"9....Even in-such cases Section 433-A of the Code
or the executive instructionof 1976 does not insist
that the convict pass the remai nder of his life in
prison but merely insists that he shall have served
time for at |least 14 years. In the case of other
"lifers’ the insistence under the 1971 amendnent is
that he should have a period of at |east 8 1/2 years
of incarceration before release. The 1976

amendnment was possi bly introduced to nmake the

rem ssi on scheme consistent with Section 433-A of
the Code. Since Section 433-A is prospective, so

al so woul d be the 1971 and 1976 anendnents.

* % % * % % * % %

11. W, therefore, find it difficult to uphold the
view taken by the High Court in this behal f. W

may rmake it clear that paragraph 516-B insofar as

it stands anended or nodified by the 1971 and

1976 executive orders is prospective in

char act er\ 005"

[ Enphasi s suppl i ed]

[ See also State of Haryana and Another v. Ram Diya [(1990) 2 SCC
701 and Rajender and Others v. State of Haryana [(1995) 5 SCC187].

32. A right to be considered for rem ssion, keeping in viewthe
constitutional safeguards of a convict under Articles 20 and 21 of the
Constitution of India, nust be held to be a legal one. Such a/legal right
emanates fromnot only the Prisons Act but also fromthe Rules franed

t hereunder. Al though no convict can be said to have any constitutiona
right for obtaining remssion in his sentence, he in view of the policy
decision itself nust be held to have a right to be considered therefor.
Whet her by reason of a statutory rule or otherw se'if a policy decision has
been | aid down, the persons who cone within the purview thereof are
entitled to be treated equally. [State of Mysore and Another v. H
Srinivasmurthy (1976) 1 SCC 817]

It is now well-settled that any guidelines which do not have any
statutory flavour are nerely advisory in nature. They cannot have the force
of a statute. They are subservient to the legislative act and the statutory
rul es. [See Maharao Sahib Shri Bhim Singhji v. Union of India and Ot hers
(1981) 1 sCC 166, J.R Raghupathy and Qthers v. State of A P. and Ot hers
(1988) 4 SCC 364 and Narendra Kumar Maheshwari v. Union of India 1990
(Supp) SCC 440]

33. VWhenever, thus, a policy decision is nade, persons must be treated
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equally in terms thereof. A fortiori the policy decision applicable in such
cases woul d be which was prevailing at the tinme of his conviction. [See
Conmi ssi oner of Municipal Corporation, Shima v. PremLata Sood and

O's., 2007 (7) SCALE 737]

34. Furthernore, if the Punjab Rules are applicable in the State of
Haryana in view of the State Reorgani sation Act, no executive instruction
woul d prevail over the Statutory Rules. The Rules having defined ’'convicts’

in terms whereof a 'life convict’ was entitled to have his case considered

within the paranmeters | aid down therein, the sane cannot be taken away by

reason of an executive instruction by redefining the term’life convict’. It is

one thing to say that the '"life convict’ has no right to obtain rem ssion but it
I

is another thing to say that they do not have any right to be considered at a
Ri ght to be considered emanates fromthe State’'s own executive instructions
as also the Statutory Rul es.

Strong reliance, however, has been placed by M. Msra on Mhd.
Munna v. Union of India and Ot hers [(2005) 7 SCC 417]. In that case, a
wit petitionwas filed under Article 32 of the Constitution of India by the
appel | ant' therein stating that as he had undergone 21 years of inprisonnent
he shoul d be set at liberty forthwith having regard to the provisions of
Cl ause 751(c) of the West Bengal Jail Code and Section 6 of the West
Bengal Correctional Services Act, 1992. daimfor damages was al so
advanced. It was in that factual backdrop, this Court held:

"14. The Prisons Rules are nade under - the Prisons
Act and the Prisons Act by itself does not confer
any authority or power to conmute or remt

sentence. It only provides for the regulation of the
prisons and for the terns of the prisoners confined
therein. Therefore, the West Bengal Correctiona
Services Act or the West Bengal Jail Code do not
confer any special right on the petitioner herein."

In the said decision, unfortunately, again Maru Ran{supra) was not
considered. |In any event, the respondents had inter alia prayed for paynent
of damages.

35. Rel i ance was al so placed by M. M sra on Epuru Sudhakar and
Anot her v. CGovt. of A P. and Qthers [(2006) 8 SCC161]. Therein, a
Di vi si on Bench opi ned:

"65. Exercise of executive clenency is a natter of
di scretion and yet subject to certain standards. 1t is
not a matter of privilege. It is a matter of
performance of official duty. It is vested in the
President or the Governor, as the case may be, not
for the benefit of the convict only, but for the
wel fare of the people who may insist on the
performance of the duty. This discretion, therefore,
has to be exercised on public considerations al one.
The President and the Governor are the sole judges
of the sufficiency of facts and of the
appropri ateness of granting the pardons and
reprieves. However, this power is an enunerated
power in the Constitution and its limtations, if
any, must be found in the Constitution itself.
Therefore, the principle of exclusive cognizance
woul d not apply when and if the decision
i mpugned is in derogation of a constitutiona
provision. This is the basic working test to be
applied while granting pardons, reprieves,
renmi ssions and commut ations. "
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There may not be any dispute with regard to the said proposition of
law. But herein we are concerned with the right of the respondents to be
consi dered for rem ssion and not what should be the criteria when the matter
is taken up for grant thereof.

36. We are, therefore, of the opinion that the H gh Court mght not be
correct in holding that the State has no power to nake any classification at
all. Aclassification validly made woul d not offend Article 14 of the

Constitution of India. W, thus, although do not agree with all the
reasoni ngs of the Hi gh Court, sustain the judgnment for the reasons stated
her ei nbef ore.

It appears that during pendency of the Special Leave, Respondent
Nos. 6 and 11 have already hbeen directed to be rel eased. No order, therefor,
is required to be passed in their case. So far as the cases of other
respondents are concerned, the same may be considered by the appropriate
authority in the light of the observati ons nade herei nabove.

37. The appeal s are dism ssed with the aforenentioned observations. In
vi ew of the findings aforenentioned, it is not necessary to pass any order in
the contenpt nmatter. The contenpt application is dismssed. No costs.




