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ACT:
oscenity-Tests for determ ning-Penal Code Sec. 292.

HEADNOTE:

The appellant, the author of a short story and the printer
and publisher of the story were convicted under section 292
I.P.C. on a charge of obscenity. Setting aside t he
conviction this Court,

HELD: It is the duty of the Court to consider the
article, story or book by taking an overall view of the
entire work and to determ ne whether the obscene  passages
are so likely to deprave and corrupt those whose nminds are
open to such influences and in whose hands - the book is

likely to fall; and in doing so the influence of the book on
the social norality of our contenporary society cannot be
over | ooked. Even so as the question of obscenity may have

to be judged in the light of the claimthat the work has a
predomi nant literary nerit, it nmay be necessary if it is at

all required, torely to a certain extent on the -evidence
and views of leading litterateurs on that aspect. [82 D, 83
E--G

To insist that the standard would always be for/ the
witer to see that the adol escent ought not to be  brought
into contact with sex or that if they read any references to
sex in what is witten, whether that is the donminant | thene
or not, they would be affected, would be to require the
authors to wite books only for the adol escent and not for
the adults What has to be seen is that whether a class, not
an isolated case, into whose hands the book, article or
story falls suffer in their noral outl ook or becone depraved
by reading it or might have inpure or |echerous thoughts
aroused in their mnmnds. The charge of obscenity nust,
therefore, be judged fromthis aspect. [88 D, G-H]

Ranjit D . Udeshi v. State of Maharashtra [1965] 1 S.C R
65 fol | owed.

Applying the above tests the story read as a whole did
not anount to its being pornography nor did it pander to the
prurient interest. [87 A--B]
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JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 170 of
1967.

Appeal by special leave fromthe judgnent and order
dat ed Cctober 25, 1966 of the Bombay High Court in Crinina
Appeal No. 805 of 1965.

S. S Kaval ekar, K. Rajendra Chaudhuri and K R
Chaudhuri, for the appellant.

H R Khanna, B.D. Sharma and S.P. Nayar, for respondent
No. 1.

The Judgrment of the Court was delivered by

P. Jagannmohan Reddy, J. This appeal is by specia
| eave directed against the judgnent of the Bombay High
Court.

81

The appellant i's the author of a short story entitled
Shama published in the 1962 Diwali |Issue of Ranbha, a
nont hl y Marathi® Magazi ne, which story is said to be obscene
Crimnal proceedings were, therefore, initiated before the
first cl ass Magi strate, Poona by the conplainant Bhide
under s. 292 1.P.C against the Printer and Publisher
accused 1, the witer of the story accused 2 and the selling
agent accused 3. The conplainant stated that he had read
the aforesaid Diwali issue of Ranmbha and found many
articles and pictures in it to be obscene which are
calcul ated to corrupt and deprave the mnds of the readers
in general and the young readers in particular. The
Conpl ai nant further relented to several other ~articles in
the sanme issue such as the story of Savitri and certain
cartoons but we are not now concerned with these because
both the Magistrate as well the High Court did not ' think
that they offended the provisions of s. 292 [|.P.C. the
magi strate after an exhaustive consideration did not @ find
the accused guilty of the offence with which they were
charged and, therefore, acquitted them The conpl ai nant and
the State fil ed appeal s agai nst this judgnment of ~ acquittal.
Before the High Court it was conceded that -there was no
evi dence that accused No. 3 had sold any copies of the
i ssues of Ranbha and accordingly the order of acquittal in
his favour was confirned. In so far as the other two
accused are concerned it reversed the order of acquittal -and
convicted the printer and publisher accused 1 and the witer
accused 2 under s. 292 |.P.C. but taking into consideration
the degree of obscenity in the passages conpl ai ned of a fine
Rs. 25/- only was inposed on each of the accused and in
default they were directed to suffer sinple inprisonnent for
a week. It was also directed that copies of the ~nmgazine
Ranbha in which the offending story was published and ' which
may be in possession and power of the two accused be
destroyed.

The allegation, against the accused is that certain
passages in the story of Shama at pp. 111-112, 114, 116,
118-121, 127, 128, 131, and 134 are said to be obscene. In
support of this the conplainant exam ned hinmself and |ed
the evidence of Dr. P.G Sahstrabudhe and Dr. G V. Purohit
in support of his allegation that the novel is obscene and
that the witer and publisher contravened the provisions of
s. 292 |.P.C. Accused No. 1 stated that the story of Shama
was witten by an ;able witer which depi ct ed t he
frustration in the life of a poet and denied that it was
obscene. The witer Kakodar, accused No. 2 clains to have
witten about 60 such stories. which are published in
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di fferent periodicals by reputed publishers. He also denies
that Shama is obscene and states that he has i ntroduced
certain characters in order to condemn the worst and glorify
t he best and it was never his intention to titillate the
sex feelings of the
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readers, but on the other hand his attenpt was to achieve
the literary and artistic standard which was in keepi ng
with the style of sonme of the able and successful witers of
Marathi literature. |In support of his defence, he exani ned
Shri  Keluskar and Prof. Madho WManohar D.W. 1 and 2
respectively. The Court on its own summoned and examni ned

Prof. N.S. Phadke and Acharya P.K.  Atre. Both the
nmagi strate as well as the |l earned Judge of the H gh Court
were conversant with Marathi ~and they seemto have read the
story of Shama in the original, an advantage which we have
not got. However, on a consideration of the offending
passages in the story to which we shall refer presently,
they cane to different and opposite concl usions.

It i's apparent that the question whether a particular
article or story or book is obscene or not does not
al t oget her depend on oral evidence because it is the duty of
the court to ascertain whether the book or story or any
passage or passages therein offend the provisions of s.
292. Even so as the question of obscenity may have to be
judged in the light of the claimthat the work has a
predomi nant literary nerit, it nay be necessary if it is at
all required, to rely to a certain extent on ‘the evidence
and Vi ews of leading litterateurs on that aspect
particularly when the work isin a | anguage with which the
Court is not conversant. Oten a translation nay not bring
out the delicate nuances of the literary art in the story as
it does in the language in which it is witten and in those
circunstances what is said about its literary quality and
worth by persons conpetent to speak may be of value, though
as was said in an earlier decision, the verdict as to
whet her the book or article or story considered as'a whole
panders to the prurient and is obscene nust be judged by the
courts and ultimately by this Court.

VWhat is obscenity has not been defined either in's. 292
IPC or in any of the statutes prohibiting and -penalising

mailing, inporting, exporting, publishing-and selling of
obscene matters. The test that has been generally applied
in this country was that laid down by Cockburn, “CJ. in

H cklin's case(l) and even after the inauguration of the

Constitution and considered in relation to the fundamental

ri ght of freedom of speech and expression this test, it has

been held, should not be discarded. In Hicklin s case(1)

while construing statutes 20 and 21 Victoria, = a neasure

enact ed agai nst bscene books, Cockburn, C J. fornulated the
test in these words:

"I think the test of obscenity is this,

whet her the tendency of the matter charged as

obscenity is to deprave and corrupt those

whose m nds are open to such i mor al
i nfl uences, and into whose hands publication
of

(1) [1868] L.R 3 QB. 360.
83

this sort may fail... It is quite
certain that it would suggest to the
mnds of the young of either sex, or even
to persons of nore advanced years, thought of
nost i mpure and |i bi di nous character."
This Court has in Udeshi v. State of Mahar asht ra( 1)
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consi dered t he above test and also the test laid down
in certain other Ameri can cases. Hi dayatullah, J. as
he then was, at the outset pointed out that it 1is not
easy to lay down a true test because "art has such varied
facets and such individualistic appeal s that in the sane
object the insensitive sees only obscenity because hi s
attention is arrested, not by the general or artistic appea
or nessage whi ch he cannot conprehend, but by what he can
see, and the intellectual sees beauty and art but nothing
gross." It was al so pointed out in that decision at p. 74,
"None has so far attenpted a definition
of obscenity because the meaning can be laid
bar e without attenpting a definition by
descri bing ~ what nust be |ooked for. It may,
however, ~be said at once that treating wth
sex and nudity in art and literature cannot be
regarded as evidence of obscenity w thout
somet hing nmore. It is not necessary that the
angel s and saints of Mchelangelo should be
nade to wear  breeches before they can be
Vi ewed. I[fthe rigidtest of treating wth
sex as the minimumingredient were accepted
hardly ~any witer of fiction today would
escape the fate Lawence had in his days.
Hal f 't he 'book-shops woul d cl ose and the ot her
hal f' would deal in nothing but noral and
religious books which Lord Canpbell boasted
was the effect of his Act."
It is, therefore, the duty of the court to consider t he
obscene matter by taking an overall view of the entire work
and to determ ne whether the obscene passages are so likely
to deprave and corrupt those whose minds are open. to such
i nfl uences and in whose hands the book is likely to fail and
in doing so one nust not overl ook the influences of the book
on the social norality of our contenporary society. W can
do no better than to refer to this aspect in the | anguage of
H dayatul l ah, J. at p. 76:

"An overal | view of the obscene matter
in the setting of the whole work would, of
course, be necessary, but the obscene matter
must be considered by itself and separately to

find out whether it is so gross and its
obscenity so decided that it is Ilikely to
deprave and corrupt those whose minds

are open to influences of this sort and  into
whose hands the book is likely to fall."

(1) [1965] 1 S.C. R 65.
84

Ref erring to the attenpt whi ch our nati onal and
regi onal | anguages are nmaking to strengthen thenselves by
new literary standards after a deadening period under the
i mpact of English, it was further observed at p. 77,

"that where obscenity and art are m xed,
art must so preponderate as to throw the
obscenity into a shadow or the obscenity so
trivial and insignificant that it can have no
ef fect and nmay be overl ooked. |In other words,
treating with sex in a manner offensive to
public decency and norality (and these are the
words of our Fundanental Law), judged of by

our national standards and considered likely
to pander to |ascivious, prurient or sexually
precoci ous m nds, nust det erm ne t he

result. W need not attenpt to bowdl erize al
literature and thus rob speech and expression
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of freedom A balance should be maintained
bet ween freedom of speech and expression and
public decency and norality but when the
latter is substantially transgressed t he
former nmust give way."
Bearing in mnd these observations and the tests laid down
in Udeshi’s case, (1) we propose to exam ne, having regard to
our national standards, the passages in Shama to ascertain
in the light of the work as a whole whether the treat
with sex in such a way as to be offensive to public
decency and norality as can be considered likely to pander
to lascivious, prurient or sexually precocious m nds.
The second appellant wites about the |life of a poet
Ni shi kant who |eft school in the days of freedom struggle,
wote revol utionary poems, but as the freedom struggl e waned
he did not join school as-others had done notw thstanding
his brother’s advice that he should pass the nmetric so that
he could be enmployed in service. As he was nostly
unenpl oyed, he was living on his brother and on the bounty
of his sister-in-law who was kind and considerate to him
Ni shikant, it-will appear, is enotional, sensitive and has
the power to discern right fromwong. The story starts
,Wth his being enployed as a teacher and hi s nmeeti ng
Sharma, the’ Misic teacher in the school. H's attraction
for her and the opportunity she gives himto neet her alone
in her roomfills himwith a sense of foreboding | est he may
have to endure the pangs of suffering which he had to
undergo. in his two earlier affairs with Neela and Vanira.
The poet recalls these two affairs individually and we get
the inpression that the pain which he underwent should not

be repeated. It is nore as a repellent” to any further
i nvol venent with Shama that these ~experiences are
rel at ed.

(1) [1965] 1 S.C.R 65.
85

Neel a who is about 17 years of age is the daughter 015
a distant maternal cousin of his nmother. As she had reached
the marriageabl e age, her father in Goa, Wasudeo who al ways
treated Ni shikant’s nother |ike his own sister is anxious to
get her married to some eligible youngman, but evidently the
opportunity for choosing the right person was renmote. So
he suggests to N shikant’'s nother that —Nishikant should
cone and bring Neela to Bonbay to live with them where they
woul d have better opportunity of choosing a youngman for
her to be married. Ni shikant who was ~appointed “in a
newspaper office was at first reluctant but his sister-in-
| aw persuades himand so he goes to Coa. VWhen he neets
Neel a, she had changed and was not as ugly as when he. had
seen her earlier. The author then depicts the slow but
steady maturing of the love between them the seeking of
and getting of opportunities to be near to each other, their
having to sleep in the same bed while on the boat coning to
Bonbay and ultimately falling in love with each other  which
devel oped during Neela s stay in Bonbay. During Neela's
stay with N shikant’s famly the | ove between her and
Ni shi kant becane intense as a result Ni shikant proposes to
marry her and wites to her father for his consent. They
wait for a reply but unknown to Ni shikant, Neela receives a
reply fromher father rejecting the proposal on the ground
that N shikant is unenpl oyed and would not join Governnent
service even though he had suggested it to him He says in
that letter that poetry may bring himfane but would not
give hima livelihood. As he was entirely dependant on his
brother for his nmaintenance, the father refused to give
his consent in the interest of Neela s happiness and told
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her that he was conming back to fetch her. As Neela was in
love wth Nishikant but she knew that she would not be
married to him she encourages himto bring their love to
cul m nati on. This state of affairs lasted for a few days
before her father took her away. About two nonths |ater
Ni shi kant receives an invitation card for Neela’s marriage
and thereafter he received another letter witten by Wasudeo
to his daughter to which we have earlier referred and which
also. contained at the back of it Neela's nessage to
Ni shi kant asking himto forget her

Even after four years he was unable to forget Neela and
had taken to drinking and com ng hone late. He was idle for
long spells and whenever he thought of Neela he wote a
poem Then one day he was introduced to Vanita who was a
graduate and a nmarri ed wonan who had | eft her husband. She
was a critic of stories and novels. VWhen they nmet, she had
prai sed his poens-and had invited himto cone to. her room
ostensibly to discuss his poetry. Vanita is shown as an
over saxed  woman, experienced and forward, naking advances
and suggestions. Utimtely she and N shikant have severa
affairs till one norning
86
he finds that the person who had introduced her to hi m
was comng out of ‘her roomand when he went in he found
Vanita sleeping naked. Hs spirit revolted seeing her in
that condition. He was greatly upset at- her recalcitrance
when he asked her how many nore nmen she had. She replied
that it had nothing to do with him that he had got what he
wanted and she does not want to be a slave to any
per son. He retorted with indignation that he did not wi sh
to see her face and walked out. He had then nmade up his
mnd not to have any relations wth any wonman.

It was with such unpl easant experiences that when he net
Shama and was attracted to her ~he was hesitating and
avoi ding neeting her al one but circumstances conspired to
bring them together and again another affair devel oped
between them He encourages Shama to sing, wites lyrics
for her songs and when she gives a performance in school he
arranges for a radio and granophone representatives 'to be
present there. Her nusic was appreciated and she began to
get audition from these sources. It appears one of the
school teacher Kale had earlier attenpted to make Ilove to
Shama and she had sl apped hi m When Kal e i'nf or ns
Ni shi kant that he knows about his affairs wth Shama,
Ni shi kant gets angry and tells himthat he knows how he was
sl apped by Shama for nmking advances to her. ~This  enraged
Kal e and he seens to have taken his revenge by maligning the
character of Shama to the Principal. As a result of this,
the Principal dismssed her. Hearing this, N shikant gets
angry, goes to the Headmaster and accuses himof being an
acconplice of Kale and |eaves the service. He t hen
persuades Shama to start a music school, later gets her
engagenments in films as a playback singer for which he was
asked to wite lyrics. Shama’s reputation as a singer grows
rapidly in the Marathi public. It was then that her wuncle
knowing of it <conmes to see her and nmakes insinuations
agai nst Nishikant who is offended and hurt because Shama
does not prevent her uncle but listens to him wthout a
demur. Periodical quarrels are wtnessed because Shama
becomes nore status m nded, begins to think of her wealth
and position and noves into wealthy quarters all of which
are agai nst Ni shikant’s outlook and tenperanent. Both began
to fall apart and the visits of N shikant to Shama became
rare. Even though Nishikant lives in poverty, he is too
proud to ask her nobney and is not willing to live with her
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on her conditions. He stays away from her, showing that he
has pride, self respect and spirit of sacrifice. Suddenly a
realisation conmes to Shama that she had wonged N shikant
and that she owed everything to him and therefore has an
intense desire for reconciliation. In this state of affairs
VWhen she hears that he is taking part in the Kavi Sanel an on
the radio she gets into the car and asks her driver to drive
f ast

87

to the radio station. On tiffs pitch of expectant
reconciliation and ultimate reunion the story ends.

The story read as a whol e does not, in our view, anount
to its being a pornography nor does it pander to the
prurient interest. It may not be of a very high literary
quality and nmay show imaturity and i nsufficient
experience of the witer, but in none of the passages

referred to by the conplainant do we find anything of fending
public ~order or norality. The H gh Court itself did not
consi der the description of Neela when N shikant neets her
in Goa (at p. 107) objectionable, nor the narration and the
description of the situation which is created for N shikant
and Neel a on the way back to Bombay from Goa when for want
of room they had to sleep on a single bed (p. 112) as
obscene. The passages at pp. 112, 114, 119-120 and 131 have
been found by the High Court to cone within the mschief

of s. 292 1.P.C W have been taken through t he
correspondi ng passages in the English transl ati on and even
allowing for the transl ati on not bringing out t he
literary or artistic refinenment of t he ori gi nal
| anguage, we find little in these passages which  could be
sai d to deprave or corrupt those in whose hands the book
is likely to fall, nor can it be said that any of the

passages advocates, as the H gh Court seens to think, a
licentious behaviour depraving and corrupting the norals
of adol escent youth. W do not think that it can be
said with any assurance that merely because adol escent
youth read situations of the type presented in the book

they would becone depraved, debased and encouraged to
| asci vi ousness. It is possible that they may cone ~across
such situations in life and may have to face them But if a
narration or description of simlar situations i's given. in
a setting enphasising a strong noral to be drawn from it
and condems the conduct of the erring party as wong and

| oat hsone it cannot be said that they have a |ikelihood
of corrupting the norals of those in whose hands it is
likely to fall--particularly the adol escent.

In the passage at pp. 113-114 Ni shi kant takes Neela
out to show the sights of the city of Bonmbay but instead
takes her to a picture where after the lights go  off,
seeing a soldier and his girl friend in front kissing,
they also indulge in kissing. Then as we said . -earlier
when the |ove between them devel ops Ni shi kant want ed to
marry but the father of the girl was unwi I\l i ng.
Neela realising that their |ove could never be consummated
encourages himto bring it to a culmnation. In this way
they enjoy wunmarried bliss for a few days wuntil Neela's
father takes her away.

We agree with the | earned Judge of the Hi gh Court that
there is nothing inthis or in the subsequent passages
relating to Neela, Vanita and Shama which amounts to
por onography nor has the aut hor indulged in a description
of the sex act or used any
88
| anguage whi ch can be cl assed as vulgar. Whatever has been
done is done in a restrained manner though in some places
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there may have been an exhibition of bad taste, leaving it

to the nore experienced to draw the inferences, but
certainly not sufficient to suggest to the adol escent
anything which is depraving or |ascivious. To the

literate public there are available both to the adults and
the adol escents innumerabl e books which contain references
to sex. Their purpose is not, and they have not the effect
of stimulating sex inpulses in the reader but nay form part
of a work of art or are intended to propagate ideas or to
install a noral.

The concept of obscenity would differ from country to
country dependi ng on the standards of norals of contenporary
society. Wiat is considered as a piece of Iliterature in
France may be obscene in England and what is considered in
both countries as not harnful to public order and noral s nmay
be obscene in our country. ~But to insist that the standard
should always be/or thewiter.to see that the adol escent
ought not to be brought into contact with sex or that if
they read any references to sex in what is witten whether
that is the domnant thene or not they would be affected,
would be to require authors to wite books only for the
adol escent and not for the adults. In early English
witings authors wote only with unmarried girls in view but
society has changed since then to allow litterateurs and
artists to give expression to their ideas, enotions and
objectives with full freedom except that is should not fal
within the definition of 'obscene’ having regard to the
standards of contenporary society inwhich it is read. The
standards of contemporary society in India are also fast
changi ng. The adults and adolescents have available to them
a |large number of classics, novels, stories and pieces, of
literature which have a content of sex, |ove and romance.
As. observed in Udeshi’s(1l) case if a reference to sex by
itself is considered obscene, no books can be sold ‘except
those which are purely religious. Inthe field of art and
cinema al so the adol escent is. shown situations which even a
quarter of a century ago woul d be considered derogatory to
public norality, but having regard to changed conditions
are nore taken for granted without . in anyway tending to
debase or debauch the mind. What we have to see is that
whet her a class, not an isolated case, into whose hands the
book, article or story falls suffer in their nmoral outl ook
or becone depraved by reading it or mght have inmpure and
| echerous thought aroused in their mnds. The charge  of
obscenity must, therefore, be judged fromthis aspect.

We do not think that any of the inpugned passages which
have been held by the Hi gh Court as offending.s. 292 |I|.P.C
can
(1) [1965] 1 S.C R 65.
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be said to pervert the norals of the adolescent. or be
considered to be obscene. In this view, we allow the

appeal , set aside the conviction and fine. The fine if paid
is directed to be refunded.

R K P.S. Appeal all owed.
L1 Sup. C/70--7
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