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ACT:

I ndustrial Dispute-Travelling and halting allowances to the
workers’ representatives-Order of the Tribunal directing
enpl oyer Paynment | of such expenses pending adjudication
proceedi ngs--jurisdiction -Practice of t he i ndustria
Courts-Costs--Discretion of t he, Tribunal -1 ndustria
Di sputes Act 1947 (XIV O 1947), s. 11(3) (7)-Code of Givi
Procedure. (Act V of 1908), s. 35.

HEADNOTE

Sub-section (7) O s. ii of the Industrial D sputes  Act,
1947, as inserted by Act 48 of 1950, provides: " Subject to
the rul es made under this Act, the costs of, and incidenta

to, any proceeding before a Tribunal shall be in the
discretion of that Tribunal, and the Tribunal shall have
full power to determine by and to whom and to what extent
and subject to what conditions, if any, such
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costs are to be paid and to give all necessary directions
for the purposes aforesaid, and such -costs nay, on

application nade to it by the person entitled, be recovered
as arrears of land revenue or as a public demand by the
appropriate Government. t.

Duri ng the pendency of the proceedi ngs before the Industria
Tribunal for the adjudication of a dispute between the
appel l ant Bank and its workman, an application was nmade by
one of the representatives of the, worknen praying  inter
alia that the appellant should be ordered to pay travelling
and halting al l owances for the representatives of the
various Unions coming fromdifferent, stations other than
"Delhi to attend the hearing before the Tribunal at Del hi,
on the ground that the appellant had branches all over India
and that there 'Were several Unions of. its enployees at
those branches who were, involved in the dispute in
guesti on. The Tribunal while conceding that there was no
provision of law in support of the claim made by the res-
pondents neverthel ess nmade the order relying on the genera
practice of the Industrial. Courts. The appellant appeal ed
by special |eave and contended that the order was wholly
wi t hout jurisdiction and was also unjust, while t he
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respondents supported the order relying ons. Il (7) O the
I ndustrial Disputes Act, 1947:

Hel d, t hat the order of the Tribunal was wi t hout
jurisdiction and could not be- supported either on the basis
of the general practice of the Industrial Courts or wth
reference to the provisions of s. Il (7) O the Act, because
(1) there was no uniformor consistent practice in the
matter and even if there was any such practice, it was
neither warranted by | aw nor by the principles of reason and
justice ; (2) on a proper construction’ of the sub-section
there was no power in the Tribunal to direct the paynment of
the costs of a party in advance by the other party,
irrespective of the final result of the proceeding.

The discretion which is given to a Tribunal under s. [1(7)
of the Act is a judicial discretion and nust be exercised.
according to the rul es of reason and justice, not by chance.
or caprice or private opinion or sone fanciful idea of
benevol ence or synpathy.

jeevan Textile MIIs, Hyderabad (Deccan) v. Their Workmen,
(1956) | L.L.J. 423- approved.

Certai n Banking Conpanies v. Their Wrknen, (1952) 2 L.L.J.
54, in so far as it decided that the :Tribunal had power and
jurisdiction under s. 1 1(7) of the Act to direct the Banks
to neet the expenses of the worknmen in a pending proceeding,
di sapproved

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil' Appeal No. 134 of
1955.
Appeal by -special |eave fromthe order dated April 17,1954,
of, Sri Ram Kanwar, |ndustrial Tribunal, Delhi, nmade on an
application filed, on April 17, 1954.
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Ram Lal Anand and Naunit Lal, for the appellant.

Y. Kumar, for respondent No. 13.

1956. Decenber 20. The Judgnent of the Court was delivered
by

S. K. DAS J.-The Punjab National: Bank Ltd. “is the
appel | ant before us. Shorn of all details not necessary for
our purpose, the facts are these. By its Oder No. LR
100(98) dated Septenber 2, 1953, the Governnent, of India,
M nistry of Labour, appointed Shri Ram Kanwar, respondent
No. 1, as the Industrial Tribunal for the adjudication of a
di spute which had arisen between the appellant and its
wor kmen in respect--of the following matter:

"Absorption of Bharat Bank enpl oyees in the Punjab Nationa
Bank Ltd., and their service conditions."

On April 17, 1954, in the course of certain prelinmnary
proceedi ngs before respondent No. 1, -an application was
made on behalf of the Al India Punjab National Bank

Enpl oyees’ Federation, in which it was stated that a ' nunber
of other Unions Were involved in the dispute in question

because the appellant had branches all over India and there
were several Unions of its enpl oyees at those branches. It
was further stated in the application that sone of those
Unions had subnmitted their statements when the dispute in
guestion was referred to the Industrial Tribunal , Bonbay,
with Shri Panchapagesa Shastri as its sole nenber and
Chairman; that Tribunal did not, however, function as Shri
Panchapagesa Shastri was appointed a nenber of the Labour
Apllate Tribunal of India. Two substantial prayers were
made in the application of April 17, 1954: one was that due
publicity of the adjudication proceedi ngs should be given by
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issuing notices to all those Unions to participate in the
proceedi ngs, and the second prayer was that an order should
be nmade directing the appellant to pay travelling and
halting allowances to the representatives of the various
Uni ons SO as to enable the latter to send their
representatives to Del hi, the place where the.

223
adj udi cation proceedings were pending. A list of fourteen
Uni ons and organi sations was given along with t he
application, wth the nunber of representatives which each
Uni on or Organi sation w shed, send.
In the present appeal we are concerned only with the second
prayer made in the aforesaid application,, and the order
which respondent No. | nmade with regard to that, prayer,
bei ng the order inmpugned before us, was in these terns:
" The managenment objects to the grant of any T. A or
halting all owance to the representatives of the Unions. It
is, no doubt, correct that there is no pro-, vision of |aw
on this /point in favour of the representatives, but the
general practice of various Tribunals has all along been to
allow reasonable T. A and halting allowance to t he
representatives of the Unions, specially in Banks’ cases.
It is, therefore, ordered that the representatives of the
Uni ons, who put in appearance in the Tribunal from stations
outside Delhi, shall be paid 2 1/2 second class railway
fares to and fromDel hi, plus Rs. 10/- per day as halting
al | owance, by the managenment of the Bank.
The Bank is also requested to direct its respective branches
to pay travelling and halting all omwances in advance to the
enpl oyees who intend to come to Court. as representatives."”
It may be stated here that out of the fourteen  Unions and
organi sati ons which wanted to send their representatives to
take part in the adjudication proceedings, two have their
offices in Delhi. Respondent No. 1 directed the payment of
travelling and halting all owances to the representatives of
the remai ning twelve Unions and organi sations and fixed the
nunber of representatives to be sent by each Union or
or gani sati on.
The plea of the appellant was that the order ~ passed by
respondent No. | was wholly wi thout jurisdiction and was
al so unjust, involving as it did an expenditure of not |ess
than Rs. 2,500/- for each day of hearing in
224
the "Courts of the, proceedings before respondent No. 1.  On
that plea the appellant noved the Punjab High Court for the
issue of "a wit of certiorari - or such other wit as m ght
be appropriate for the purpose of quashing the  order of
respondent No. 1. The Punjab Hi gh Court, however, dism ssed
the petition of the appellant, in limne on May . 14, ~ 1954,

The appellant’ then asked for and obtained special /|eave
fromthis Court on Cctober 18, 1954.
The guestion for decisionis a very short one. The

respondents, appearing before us have sought to support the
i mpugned order on the strength of the provisions of sub-a.
(7) of s. 11 of the Industrial Disputes Act, 1947 (XIV  of
1947), hereinafter referred to as the Act That sub-section
which was added by Act 48 of 1950 and, which we shal

presently read, lays down, inter alia, that the costs of,
and incidental to, any proceeding before a Tribunal shall be
in the discretion of that Tribunal, and the Tribunal shal

have full power to determine by and to whom and to what
extent and subject to what -conditions, if any, such costs
are to be paid and to give all necessary directions for the
pur poses aforesaid. The question is whether respondent No.
I had power, in the exercise of his discretion under the
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provi sions of sub-s. (7) of s. 11, to direct the paynent of
costs in advance by one of the parties to the dispute to the
other parties in a pending proceeding, irrespective 'of the
final result of that proceeding.
In our opinion, the question admts of only one answer.
Sub-section (3) of s. 11 enunerates certain powers vested in
a Civil Court under the Code of Civil Procedure, and says
that every Board, Court and Tribunal under the Act shal
have those powers; the |ast enunmerated power is in genera
terns, being respect of such other matters as may be
prescri bed. No rules nade under the Act bearing on the
guestion of costs have been brought to our notice; there re,
all that can be said, with regard to the effect of sub-s.
(3) of s. Il, is that except the enunerated powers, other
powers vested in a Cvil Court under the Code, of, Cvi
Procedure have not been given to the Board,

225
Court or Tribunal under the Act.  The Act however, contains
a separate provision in the matter of costs and that is sub-
s. (7) of s. 11. ~That sub-section reads (we are quoting it
as it stood at the relevant time prior to the anendnent of
1956) :
" Subject to the rules made under this Act, the costs of,
and incidental to, any proceedi ng before a Tribunal shall be
in the discretion/of that Tribunal, and the Tribunal shal
have full power to deternmine by and to whom and to what
extent and subject to what conditions, if any, such costs
are to be paid, and to give all necessary directions for the
pur poses aforesaid, ‘and such costs may, on application nade
to it by the person entitled, be recoveredas arrears of
land revenue or as a public demand by the appropriate
Government . "
A conparison of the sub-section with's. 35 of the ' Code of
Cvil Procedure shows that the sub-section is in terns
simlar to those of s. 35 of the Code of Civil Procedure
except for the’ concluding portionof the subsection which
relates to the recovery of costs as arrears of- |land
revenue. There is also another difference in that sub-ss.
(2) and (3) of s. 35 of the Code of Civil Procedure do not
find place in the Act. On a plain reading of the sub-
section, it is manifest that (1) the expression " costs of
any proceeding " means costs of the entire proceeding as
determned on its conclusion and not costs in a _pending
proceeding, nor costs to be incurred in future by a party;
and (2) the expression " costs" incidental to any proceedi ng
" simlarly neans costs of interlocutory applications etc.-
such costs as have been deternined thereon, at t he
conclusion of the hearing. Neither of the two | expressions
has any reference, to costs payable in advance or to be-
incurred in future by a party; far less do they refer to
halting and travelling allowances to be incurred by a  party
whil e attending the Court on his own behalf. Respondent No.

1 correctly appreciated the |legal position, and said | " that
there was no provision of law in support of the claim made
by

29
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the respondents. He relied, however, on the gener a

practice of Industrial Courts, particularly in Banks' cases.
We doubt it there was any such general or consistent
practice; nor do we think that such practice, if any, is
legally justified. But we shall advert to this matter when
consi dering such of the decisions of Industrial Tribunals as
have been pl aced before us.

Learned counsel for the respondents has -not relied on
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practice, but on the terns of the subsection. He has
submitted that the concluding portion of, the sub-; section

which states that " such costs nay, on application made to
it by the person entitled, be recovered as arrears of |[|and
revenue or as a public demand by the appropriate Governnent
" shows that costs may be granted in advance in a pending
pr oceedi ng. Hi s, argument -has proceeded on these lines:
firstly, he has submtted that an Industrial Tribuna
becones functus officio with the submi ssion of the award.;
second the concluding portion of the. sub-section shows that
an application for recovery of costs can be nade to it "
that is, the Tribunal); therefore, the , application nust be
made before the Tribunal becomes functus officio; that is,.

at a stage when the proceedings is still pending. In our
opi nion, this argunent is wholly fallacious and proceeds on
a msreading of the sub-section. The expression " it " in

the concluding portion of the sub-section refers to the
appropriate, GCGovernnent. and not to the Tribunal; thus the
very basis of the argunment disappears and it is unnecessary
to considerif the Tribunal becones functus Officio with the
submi ssion_ of its award- & proposition regarding which we-
express no opi nion.

It is not disputed that sub-s. (7) of s. 11 of the Act gives

a discretion to the Tribunal, and it has full power to
determ ne by and, to whom and to what extent and subject to
what conditions, if any, the costs are to be paid. It is

clear, however, that the discretion is a jusicial discretion
and nust be exercised according to the rules. of reason and
justice--not by chance or caprice or private opinion or some
fanci ful
227

idea of benevolence or synpathy. It is a, negation of
justice and reason to direct the appellant to pay in advance
the costs of the respondents irrespective of the fina
result of the proceeding. The general rule is that costs
follow the event wunless the Court, for good reasons,

ot herwi se orders. Respondent No. I gave no reasons for his
order except that of practice---a practice, assunming /'there
be any such practice, which is neither |egal nor just. It
may be conceded that the jurisdiction of —an Industria
Tribunal is not invoked for the enforcenent  of nmere
contractual rights and liabilities of the parties to the
dispute referred to the Tribunal for adjudication; its

jurisdiction in the matter of adjudication of an industria
dispute is wider and nore flexible. Al the sane, it is not
an arbitrary jurisdiction; it nmay be readily conceded that
an employee is as nuch entitled to a fair deal as an
enpl oyer and he nust be protected from victimsation and
unfair |abour practice, but | social justice does not / nmean
t hat reason and fairness nust always 'vyield to t he
conveni ence of a party-conveni ence of the enployee  at the
cost of the enployer as in this cases an adjudication

pr oceedi ng. Such one-sided or partial viewis really  next
of Kkin to caprice or humour. Lord Halsbury L. C. put the
matter in characteristically forceful |anguage when, he
said: "...... "discretion” nmeans when it is said that

sonmething is to be done within the discretion of the
authorities that ,sonmething is to be done according to the
rules of reason and justice, not according to private
opi ni on: Rooke’s Case (1); according to |law, and not humpour

It is to be, not arbitrary, vague, and fanciful, but |ega
and regular." (Susannah Sharp v. Wakefield) (2).

There are special cases where in a pending proceeding sone
costs nay have to be borne by a party to a litigation; for
exanple, sub-r. (4) of r. 4 of 0. XXXIl, Code of GCivi
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Procedure, says that where there is no other person fit and
willing to act as guardian of a mnor for the suit, the
Court nay appoint any of its officers to be such guardian,
and may. direct that the

(t) 5 Rep. 100, a.

(2) [1891] A.C. 173. 179.

228

costs to be incurred by such officer in the perfornmance of
his duties as such guardian shall be borne either by the
parties or by any one or nore of the parties to the -suit.
Section 35 of the Code is not only subject to such
conditions and limtations as may be prescribed, but is also
subject to the provisions of any law for the tine being in
force. Under the Matrimonial Causes Rules, 1950, the
practice in English Courts.is that after the registrar’s
certificate for trial has been granted, or, with | eave, at
an earlier stage of '"the cause; a wife who is a petitioner
and has asked for costs or who has filed an answer nay apply
for security for her costs of the cause up to the hearing,
and of and incidental to the hearing (see Hal sbury’s Laws of
Engl and, 3rd Ed., Vol. 12, para. 765 at p. 358). Wen such
security is ordered, unless the husband elects to pay the
amount into the registry and gives notice to the wfe's
solicitor, a bond is required fromhim " Such cases stand on
a special footing and are governed by special statutory pro-
Vi si ons. They have no application in the present case and
afford no justification for the order i npugned before us.

W now turn to the question of —practice in the Labour
Courts. The earliest decision which has been brought to our
notice is Kirloskar Brothers Ltd. v. Their Wrknen(1l). That
was a case in which one of the denmands for adjudication was
the demand for travelling and ot her expenses of the  workers
representatives, when such representatives were required to
-go out at the instance, of any duly constituted authority
or Court in respect of any _industrial matter. It was
observed: " The demand according tothe company anobunted to
financing the adm nistration of the Union and was therefore
obj ectionabl e even on psychol ogi cal grounds." The: ~ Tribuna
directed that the; travelling and other expenses 'to be
incurred, in connection with the Union work nust be paid out
of the Union funds and the enpl oyer--could not be required
to contribute the sum

(1) [21951] 2 L.L.J. 557.

229

In the well-known case, Certain Banking Conpanies V. ~Their
Wrkmen (1), the question of facilities for effective
representation of their cases on behalf of the enpl oyees was
raised and considered at -some length. The decision given
was that the Tribunal had power and jurisdiction, under sub-
s. (7) of s. 11 of the Act, to direct the Banks to neet the
reasonabl e expenses of the worknen in a pending proceeding

in order to ensure a fair and effective hearing. The
grounds on whi ch the decision was based were these: (1) the
Banks were well organised and their managenments we’'re. -in.

possess-ion of resources; (2) the adjudication by a |abour
Court or Industrial Tribunal was a conpul sory adjudication
inthe interests of the public, and as disputes relating to
Banki ng conpanies, wth establishnents, in nmore than one
State, were referred to the Tribunal by the Centra
CGovernment, the circunstance that various workmen residing
in vari ous States were conpelled to submt to an
adjudication by a. Central Tribunal was sufficient to
justify an order for the payment of their travelling and
halting allowances; (3) there was nothing in the Act. to
preclude the exercise, of such power on the part of the
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Industrial Tribunal as was required to carry on the
fundanent al object of ensuring a proper hearing for the two,
parties to the dispute, and the weaker party,, nanmely, the
conparatively unorgani sed, nunerous and scattered workmnen
enpl oyed in different branches, needed assistance to present
their case ; (4) prior to the addition of, sub-s. (7) of
s.11 in 1950, various Industrial Tribunals wused to pass
simlar orders and it was in recognition of the necessity of
such orders that the statutory provision in the sub-section
was made; and (5) the principles of natural justice.
required that a real opportunity should be given to the
wor kmen to. present their case by asking the enployer to pay

for their expenses. I'n. our opinion, not one of the
af oresaid grounds is really sustainable, either in |aw or on
the principle of justice, equity and good conscience., The

circunstance that the Banks are well organised and their
managenents are in-possessi on of

(1) [2952] 2 L.L.J. 54.
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resources. cannot be a ground for naking -thempay for the
expenses of the other party; if that is the principle to be
applied, then in every case the richer party nmust be nmade to
pay the expenses of- the weaker party, irrespective of the
ultimate result of the dispute ; even in a dispute raised by
the wor knmen, which/nmay be ultimately found to be -devoid of
all nerit, the enpl oyer nmust be made to finance the worknen.

Such a principle wll nmerely encourage frivolous and
unsubstantial disputes and will run counter to the object
and purposes of the Act, nanely; the pronotion of industria
peace in the interests of the general public. The
second circunstance that the adjudication is a com
pul sory adjudication applies equally to both parties.If it
is a conmpulsory -adjudication for the enployees, it is

equally so 1 or the enployer and we can see no reason why
that circumstance should i nvolve the inposition of a penalty
on one of the parties to the dispute and not on the other
We, have already pointed out that on a proper construction
of the sub-section there is no power in the Tribunal to
direct the Repaynent of the costs of a party,, in advance by
the other party, irrespective of the final result, ~of the
proceedi ng, and the view expressed by the Bank D sputes
Tribunal as to the construction of the relevant sub-section
is mani festly erroneous; nor are we satisfied, that prior to
the addition of the sub-section, there was any consi stent or
uniform practice in the matter, so as to lead to the
inference that the provisions of the sub-section gave
statutory recognition to; the practice.” It is difficult to
understand how the principles of natural justice can be
invoked in aid of an order which penalises one party to a
di spute by making it pay for the costs of the other party in
advance, irrespective of the result of the proceding. We
can only say that such an order is neither natural nor has
any el enent of justice init.

In a | ater decision, Asssoci at ed Cenent Conpani es
Ltd., Dnarka Cenent Works, Dwarka V. Wrkmen Enpl oyed under
it(l),it Was observed: " I't,therefore, t he Uni ons

representatives thought it proper -to attend on the
(1) [1953] I.C R BOM 292 at 307.-
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various dates before, the Tribunal, it is the Union who
should bear the costs.” In a still later decision, Jeevan

Textile MIlls, Hyderabad (Deccan) v. Their Worknen(1), the
guestion was again considered at sonme length. Wth regard
to sub-s. (7) of s. Il it was observed: " Although s. 11 (7)
is worded in a very wide way and the power to order the
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payment of costs granted under it to industrial tribunals is
nmade conprehensive and is not even fettered by a provision
like s. 35 (2) of the Code of Civil Procedure, requiring the
tribunal to state its reasons if costs are not ordered to
follow the event, orders for costs can only be made, even by
i ndustrial tribunals, on well-recognised principles and not

on any abstract ideas as to what, irrespective of such
principles, should be considered as desirable in any
particul ar case: vide United Conmmercial Bank Case(2)". We

are in agreenent with the view expressed above.

It would appear from what we have stated above that there
was no uni formor consistent practice in the matter, and we
are further of the viewthat if there was any such practice,
it was neither warranted by law nor by the principles of
reason and justice. |InEx parte Snow In re Sherwell(3), an
application was made to review a taxation of costs and the
appel lant, who was a Barrister-at-law and resided at
Li verpool, clainmed his travelling expenses fromLiverpool to
London' and back, ~on the ground that by arguing his own
appeal he had saved t he expense of engagi ng counsel to which
he woul d- have been entitled. The claimwas disnissed as
"prepost erous and unheard of

As we began, so we -end: there is only one answer to the

guestion and that ‘answer is that respondent No. I had no
power, in the exercise of his discretion under sub-s. (7) of
section Il of the Act, to direct the appellant in this -case

to pay the travelling and halting -allowances of t he
representatives of the Unions in a pending proceeding and
irrespective of its fina
(1) [1956] 1 L.L.J. 423.
(2) [1952],2 L.L. J. 1
(3) [1879] Weekly NoteS 22.
232
result. For the reasons given. this appeal is allowed with
costs, and the costs nust be paid by the contesting
respondents. The order of respondent No. 1, so far as it
relates to the paynent in a pending proceeding of travelling
and halting allowances to the representatives of the various
Uni ons, nust and is hereby, set aside.
Appeal al | owed.
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