http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

PETI TI ONER
SARDAR | NDER SI NGH

Vs.

RESPONDENT:
THE STATE OF RAJASTHAN(and connected petitions)

DATE OF JUDGVENT:
08/ 02/ 1957

BENCH

Al YYAR, T.L. VENKATARAMA
BENCH

Al YYAR, T.L. VENKATARANA
DAS, SUDHI RANJAN (CJ)

SI NHA, BHUVNESHWAR P
DAS, S. K

GAJENDRAGADKAR, P. B:

Cl TATI ON
1957 AIR 510 1957 SCR 605

ACT:

Constitutional |aw Delegated |egislation and conditiona
| egi sl ation-Di stinction-Statute conferring Power on outside
authority to ext end its oper ati on- Val indi ty- Raj ast han
(Protection of Tenants) Ordinance, 1949 (Rajasthan O dinance
NO. I X of 1949), ss. 3, 4, 7(1), 15-Notifications by

Raj pranukh-Val i di ty-Whether O di nance contravenes Arts. 14
and 19(1)(f) of the Constitution of India.

HEADNOTE:

By S. 3(1) of the Rajasthan ((Protection of Tenant s)
Ordi nance, 1949, which was pronulgated on June 21, 1949, by
t he Raj pramukh of Rajasthan, it was provided: "It shall come
into force at once, and shall remain in force for a period
of two years unless this period is further extended by the
Raj pranukh by notification in the Rajasthan Gazette."

In exercise of the power conferred by this section the Raj-
pramukh issued a notification on June 14, 1951, providing
that the above Odinance " shall remainin force for a
further period of two years with effect fromJune 21, 1951
", and on June 20, ,953, he issued a further notification
providing that the said Ordinance " shall remain in force
for a termof one year with effect fromJune 21, 1953 ".
Doubts having been raised as to the wvalidity of the
notification dated June 20, 1953, the Rajpranmukh issued
anot her Ordi nance on February 5, 1954, substituting for s. 3
of the original Odinance dated June 21, 1949, t he
following: " It shall cone into force at once and shal
remain in force for a period of five years ". It —was
contended inter alia for the petitioners that the O dinance
dated June 2i, 1949, and the notifications issued by the
Raj pramukh were invalid on the grounds (1) that s. 3 of the
Ordi nance was ultra vires as the power which it conferred on
the Rajpranukh to extend the period fixed therein was an
unconstitutional delegation of |egislative power, (2) that
the notification dated June 20, 1953, was bad because the
Legi sl ature of Rajasthan had been constituted on March 29,
1952, and the authority of the Rajpranukh to Ilegislate
conferred by Art. 385 of the Constitution of India had, on
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that date, come to an end and (3) that the Odinance
contravened Arts. 14 and 19(1) (f) of the Constitution

Hel d: (1) Section 3 O the Odinance in so far as it
authorised the Rajpramukh to extend the Ilife of t he

Or di nance fell within the cat egory of condi ti ona
| egislation and is intra vires.
606

A provision in a statute conferring a power on an outside
authority to bring it into force at such tinme as it mght,
in its own discretion, deternmine, is conditional and not
del egated legislation and is valid, and it can nmake no
di fference in the character of a legislation as a
conditional one that the legislature, after itself enacting
the law and fixing, on a consideration of the facts as they
m ght have then existed, the period of its duration, confers
a power on an outside authority to extend its operation for
a further period if it is satisfied that the state of facts
whi ch called forth the |egislation continues to subsist.
Queen v. Burah, (1878) 5 1.A 178, relied on.

In re The Del hi Laws Act, 1912, (1951) S.C.R 747 and State
of Bombay v. Narothandas jethabai, (1951) S.C R 51
referred to.

Jatindra Nath Gupta v. The State of Bihar, (1949) F. C R
595, in so far as it decided that a power to extend the life
of an enactnent cannot validly be conferred on an outside
authority, dissented from

(2) The Rajpramukh issued the notification dated June 20,
1953, in his character as the authority on whom power was
conferred under S.. 3 of the Ordinance and not as the
| egislative authority of the State and accordingly the
notification is valid.

(3) The Ordinance cannot be held to be bad under Art. 14 O
the Constitution on the ground that s. 15 of the Odinance
whi ch authorises the Governnent to exenpt any person or
class of persons fromthe operation of the Odinance does
hot lay down the principles on which exenption could be
granted leaving the natter to the unfettered and uncanali sed
di scretion of the Governnent, because, the preanble to the
O dinance sets out with sufficient clearness the policy of
the legislature and as that governs. s. 15, the decision of
the CGovernment cannot be said to be ungui ded.

Hari shankay Bagla v. The State of Madhya Pradesh, (1955) 1
S.C.R 380, 388, relied on

Were the preanble to the Ordinance recites that it is
expedient to enact a law for giving protection to tenants,
and for granting relief to themthe |egislature decides from
what date the |aw should be given operation, that is a
matter exclusively for the legislature to determine, and is
not open to question in Courts on the ground of
discrimnation in that the landlords who had tenants on
their | ands before -that date were free from its
restrictions.

(4) The provisions of the Ordinance which oblige the '|and-
owners to keep tenants on their lands, thereby preventing
them fromthensel ves cultivating the sanme, are not repugnant
to Art. 19(1) (f) of the Constitution, because the object of
t he

O dinance was not to put a restriction on the right of the
owner hinself to cultivate the lands, but to prevent him
when he had inducted a tenant on the land fromgetting rid
of himw thout sufficient cause, and, a | aw which requires
that in owner who is not hinself a tiller of the soil should
assure to the actual tiller sone fixity of tenure, cannot on
that ground al one be said to be unreasonabl e.

Bl ock v. Hirsh, (1920 256 U. S. 135: 65 L. Ed. 865, relied
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on.

JUDGVENT:

ORI G NAL JURI SDI CTION : Petitions Nos. 50, 145,

149, 150, 188, 243, 261, 266 and 362 of 1955 and 205 of
1956.

Petitions under Article 32 of the Constitution of India for
the enforcenent of fundanental rights.

M M Tiwari and K. R Choudhry, for the petitioners in
Petitions Nos. 50, 150, 243, 261, 266 and 362 of 1955.

Ganpat Rai, for petitioners in Petitions Nos. 145, 149, 188
of 1955 and 205 of 1956.

Porus A. Mehta and T. M Sen, for the State of Rajasthan and
Board of Revenue in all the Petitions.

Udhai Bhan Chaudhry, for respondents Nos. 2 and 3 in
Petition No. 145 of 1955.

K. P. GQupta, for respondents Nos. 4 to 6 in Petit’ ion No.
149 of 1955.

Tarachand - Brijnmhan Lal, for respondents Nos. 3 to 9 in
Petition No. 243 of 1955.

Bhawani Lal and P. C. “Aggarwal, for respondents Nos. 3 to 5
in Petition No. 261 of 1955.

S.S. Shukla, for respondent No. 4 in Petition No. 266 of
1955.

S. N.  Anand, for respondent No. 3 in Petition No. 362 of
1955.

K. L. Mehta, for respondent No. 2 in Petition No. 205 of
1956.

1957. February 8. The Judgnent of the Court was delivered
by

VENKATARAMA AYYAR J.-These are petitions filed under Art. 32
of the Constitution by proprietors of

608

lands in the State of Rajasthan, challenging the vires of
The Rajasthan (Protection of  Tenants) O dinance, 1949,
O dinance No. |X of 1949, hereinafter referred to as the
Ordi nance, of notifications dated June 14, 1951 and June 20,
1953, issued thereunder and of the Rajasthan (Protection of
Tenants) Amendnent Act No. X of 1954.

It wll be useful at the outset to state briefly the facts
relating to the constitution of the legislative authority,
in the exercise of which the inpugned Odinance and
notifications were issued. When the British were the Rulers
of this Country, Rajputana, as the State was then known,
consisted of 18 principalities claimng sovereign status.
After independence, a novenent was set afoot for. the
integration of all the principalities into a single State,
and the process was conpleted on May 5, 1949, when all of
them became mnerged in a Union called the United “State of
Raj ast han. The constitution of the State was settled in a
Covenant, to which all the Rulers agreed. Under Art 11 of
the Covenant, the States agreed "to wunite and integrate
their territories in one State with a comopn executive,
| egi slature and judiciary by the name of the United State of
Raj ast han". Under Art. WVI(2), the Rulers nade over al
their rights, authorities and jurisdiction to the new State
which "shall thereafter be exercisable only as provided by
this Covenant or by the Constitution to  be franmed
thereunder”. Article X(3) provides that,

"Until a Constitution so franmed cones into operation after
receiving the assent of the Rajpramukh, the |egislative
authority of the United State shall vest in the Rajpranukh,
who my make and promul gate Ordi nances for the peace and
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good governnent of the State or any part thereof, and any
Ordi nance so nmade shall have the like force of |aw as an Act
passed by the legislature of the United State."

Article X(3) was subsequently nodified by substituting for
the words "Until a Constitution so framed comes into
operation after receiving the assent of the Rajpramukh”, the
words " Until the Legislative Assenbly of Rajasthan has been
duly constituted and

609

sunmoned to neet for the first session under the pro.
visions of the Constitution of India." Reference may al so be
made to Art. 385 of the Constitution of India, which runs as
fol |l ows:

" Until the House or Houses of the Legislature of a State
specified in Part B of the First Schedul e has or have been
duly constituted-and sunmoned to neet for the first session
under the provisions of the ~Constitution, the body or
aut hority functioning-i nredi ately before the conmencenent of
this Constitution as the Legislature of the corresponding
Indian State shall exercise the powers and perform the
duties conferred by the provisions of this Constitution on
the House or Houses of the Legislature of the State so
specified "

It my be nentioned that the Legislative Assenbly of
Raj ast han was constituted and cane into being on March 29,
1952, and wuntil then, it was the Rajpranukh in whom the
Legi sl ative authority of the State was vested.

On  June 21, 1949, the Rajpranmukh promul gated the inpugned
| egi sl ation, the Rajasthan (Protection of Tenants) Ordinance
No. IX of 1949. The preanble to the Odinance runs as
fol |l ows:

"Whereas with a viewto putting a check on the  grow ng
tendency of |andhol ders to eject or dispossess tenants from
their holdings, and in the wder national interest of
i ncreasing the production of foodgrains, it is expedient to
make provisions for the protectionof tenants in Rajasthan
fromejectnment or dispossession fromtheir holdings.”
Section 4 of the O dinance provides:

"So long as the Odinance is in force in any area of
Raj asthan, no tenant shall be liable to ejectnent or
di spossession from the whole or a part of his holding in
such area on any ground what soever."

Section 7 provides for reinstatement of tenants who had been
in occupation on the first day of April, 1948, but had been
subsequent |y di spossessed; and by an Anendnment Act No.~ XVI
of 1952, this right was extended to tenants, who got into
possessi on even after the first day of April

610

Section 3(1) of the Ordinance, which is very material for
the present petitions, runs as foll ows:

" 1t shall cone into force at once, and shall remain in
force for a period of two years wunless this period is
further extended by the Rajpramukh by notification in the
Raj ast han Gazette."

In exercise of the power conferred by this section, the
Raj pranmukh issued a notification on June 14, 195 1,
providing that Odinance No. | X of 1949 "shall renmain in
force for a further period of two years with effect from
June 21, 1951". On June 20, 1953, he issued a further
notification providing that the said O dinance" shall remain
in force for a termof one year with effect from June 21
1953." Doubts woul d appear to have been expressed about the
validity of the notification, dated June 20, 1953, on the
around that as the State Legislature had cone into being on
March 29, 1952, the power of the Rajpranukh to |legislate
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under Art. 385 of the Constitution had conme to an end on
that date. To resolve the doubt, the Rajpranukh issued on
February 15, 1954, an Ordinance under Art. 238 of the

Constitution,, No. Ill of 1954, substituting for s. 3 the
fol | owi ng:
" 3. It shall come into force at once and shall remain in

force for a period of five years.."

That woul d have given operation to Ordinance No. | X of 1949
up to June 21, 1954. Then the Legislature of the State
repealed Odinance No. 11l of 1954, and enacted t he
Raj asthan (Protection of Tenants) Amendnent Act No. X of
1954, and that came into force on April 17, 1954. Under
this Act, a. 3 of Ordinance No. I X of 1949 was re-enacted as
fol |l ows:

" It shall come into force at once and shall remain in force
for a period of seven years."

The petitioners questionthe validity of O dinance No. |IX of
1949, of  the notifications dated June 14, 1951, and June
20,1953, ‘and of Act No. X of 1954. It appears that on
Cct ober 15,1955, a new enactnent, the Rajasthan Tenancy Act
No. Ill —of 1955, cane into force,  and the relationship
between | andlords and tenants is now governed by this Act.
But as a large

611
nunber of petitions filed by the tenants under O di nance No.
| X of 1949 are still /undisposed of by reason of stay orders

obtained by the petitioners herein, it is necessary for the
purpose of granting relief to themon these petitions, to
deci de whet her the inmpugned O dinance and notifications are
bad on any of the grounds put - forward by the petitioners.
We accordingly proceed to a consideration of the present
petitions on their nerits.

Counsel for petitioners urged the followi ng contentions in
support of the petitions:

(1) The notifications dated June 14, 1951, and June 20, 1953,
are bad, as s. 3 of the Ordinanceunder which they were
issued is wultra vires, as constituting delegation of
| egi sl ative power.

(2)The notification dated June 20,1953, is further bad,
because the Legi sl ature of Rajasthan had been constituted on
March 29, 1952, and the authority of the Rajpranukh to
| egi slate conferred by Art. 385 of the Constitution had,” on
that date, cone to an end.

(3)Act No. X of 1954 is bad, as it purports to extend the
life of Odinance No. I X of 1949 after the said Ordinance
had al ready becone dead.

(4) The i mpugned Ordi nance is bad as being repugnant to Art.
14 of the Constitution; and

(5) The Odinance also contravenes Art. 19(1)(g) of the
Constitution in that it inposes unreasonable restrictions on
the right of the '"petitioners to hold property.

In logical sequence, it is the third contention that should
first be considered, because if Act No. X of 1954 is upheld,
that nmust validate Ordinance No. | X of 1949 for the periods
covered by the inpugned, notifi. cations dated June 14, 195
1, and June 20, 1953, and in that event, the first two
contentions will not survive for determ nation. The
argunent of the petitioners in support, of this contention
is that even if either of the two notifications aforesaid is
held to be bad, then the inmpugned Odinance would have
expired at |east on June 21, 1953, if not earlier on June
21, 195 1 ; and that neither Act No. X of 1954 which cane
into force on
612
April 17, 1954, nor even Ordinance No. Il of 1954 which was
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promul gated on February 15, 1954, could give life to what
was already dead. It is conceded that a |egislation m ght
be retrospective ; but it is contended that Act No. X of
1954 was not an independent |egislation enacting a code of
provisions which were to-operate retroactively but an
amendment of Ordi nance No. | X of 1949, and as that O dinance
had expired by efflux of tinme on June 21, 1951, if the noti-
fications dated June 14, 1951 , and June 20, 1953, were bad,
then there was, when Act No. X of 1954 was passed, no

O dinance in existence on which the anendnent, coul d
operate, and that it was therefore ineffective. Sone
support for this contention mght be found in the

observations of Kania C'J. in Jatindra Nath Gupta v. The
Province of Bihar (1) at page 606, of Mahajan J. at pages
627-628 and of Mikherjea J. at pages 643-644. There is,
however, no need to discuss the matter further, as we are of
opi nion that the petitioners nust fail in their contentions
on the first two questions.

Taking the first ~question as to whether s. 3 of the
Ordinance is bad, in so far as it authorised the Rajpranukh
to extend the Ilife of the Act, +the contention of the
petitioners is that it is essentially a nmatter for
| egislative determination as to howlong a statute should
operate, that s. 3 having provided that the O di nance shoul d
be in force for a period of two years, any extension of that
period could only be nmade by the Legislature and not by an
outside authority, and that Accordi ngly the power conferred
by that section on the Rajpramukh to extend the period fixed
therein is an unconstitutional delegation of |legislative
power. Reliance is placed in support of this contention on
the decision in Jatindra Nath Gupta v. The Province of Bihar
(1). There, the question was as to the wvalidity of a
notification issued by the Governnent of Bihar on March 7,
1949, extending the operation of the Bihar Mintenance of
Public Order Act V of 1947 to Chota Nagpur Division and the
Santhal Parganas District with retrospective effect @ from
March 16, 1948, Section

(1) [1949] F.C.R 595.

613

1(3) of the Act had provided that it shall remain in force
for a period of one year fromits comencenent, but that was
subject to a proviso, which ran as foll ows:

"Provi ded t hat the Pr ovi nci al Gover nirent nay, by
notification, on a resolution passed by t he Bi-har
Legi sl ative Assenbly and agreed to by the Bihar Legislative
Council, direct that this Act shall remain in force for a

further period of one year with such nodifications, if any,
as may be prescribed in the notification.” The  notification
in question was issued in exercise of the power conferred
under this proviso, and it was held by the najority of the
Court that the proviso was unconstitutional as it < anmounted
to del egation of legislative authority, and that, therefore
the notification issued pursuant thereto was bad. Three of
the |learned Judges expressed the viewthat the power to
extend the operation of an Act was purely a |egislative
function, and that it could not be delegated to an outside
authority. Thus, Kania C. J. observed at pages 604-605:

"The power to extend the operation of the Act beyond the
period nmentioned in the Act prima facie is a |legislative

power . It is for the Legislature to state how long a
particular legislation will be in operation. That cannot be
left to the discretion of some other body............ Even
keeping apart the power to nodify the Act, | am unable to

construe the proviso® worded, as it is, as conditiona
| egi sl ation by the Provincial CGovernnent. Section 1(3) and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

the proviso read together cannot be properly interpreted to
nean that the Governnent of Bihar in the perfornance of its
| egislative functions had prescribed the life of the Act
beyond one year. For its continued existence beyond the
period of one year it had not exercised its volition or
judgrment but left the same to another authority, which was
not the legislative authority of the Province."

Mahaj an J. dealing with this question observed at page 623:
“I amfurther of the opinion that the power given to extend
the life of the Act for another year in the context of the
| anguage of s. 1(3) also amounts to an act of |egislation
and does not fall under the rule laid

614

down in The Queen v. Burah (1). The Actin a mandatory form
stated that it shall be in force for one year only ' That
being so, the power given-in the proviso to reenact it for
another year is legislative power and does not amunt to
conditional |egislation."

Mukherjea 'J. was of ‘the opinionthat if the |egislation was
to take  effect ~on the determination of sone fact or
condi tion by an extraneous authority, it woul d be
conditional legislation, and that would be valid on the
authority of the decisionin The Queen v. Burah (1), but
that it would not be valid if it was left to an outside

authority " to deternmi ne at sone future date whether the Act
should be extended for one year further wth or wthout
nodi fications". Fazl Ali J. took the contrary view. He
observed -at page 646:

"So far as the extension of the Act is concerned, | am not
prepared to hold that it ampbunts-to |egislation or exercise
of legislative power. Fromthe Act, it~ is clear that,

though it was in the first instance to remainin force for a
peri od of one year, the Legislature did contenplate that it
m ght have to be extended for a further period of one ' year
Havi ng decided that it mght have to be extended, it Ileft
the matter of the extension to the discretion of the
Provincial Government. It seens to ne that the Legislature
havi ng exercised its judgnment as to the period for which the
Act was or night have to remain in force, there was nothing
wong inits legislating conditionally and |leaving it to the
di scretion of the executive authority whether the Act should
be extended for a further period of one year or not. It
woul d be taking a sonewhat narrow view of the decision in
Burah’s case(1l) to hold that all that the Legislature can do
when legislating conditionally, is to | eave nerely the time
and the manner of carrying its legislationinto effect to
the discretion of the executive authority and that it cannot
| eave any other matter to its discretion. The extension of
the Act for a further period of one year does not anpbunt to
its reenactnment. It nmerely ampunts to a continuance of the
Act for the maxi mum period contenplated by the Legislature
when enacting it."

(1) [21878] L.R 5 1.A 178.

615

It will be noticed that the authority conferred on the Bihar
CGovernment by the proviso to s. 3 was one not nerely to
extend the life of the Act as in the present case, but also
to extend it with such nodifications as might be specified
in the notification. It is this latter clause that cane in
principally for attack in the judgnents of the majority, and
the decision that the proviso as a whole was bad was based
primarily on the viewthat that clause was ultra vires.
Kania C. J. no doubt observed that the power to extend the
operation of the Act was, even apart from the power to
nmodify it, a legislative function. But he al so added that
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the power conferred by the proviso was a single one and that
the power to extend the |ife of the Act could not be severed
fromthe power to modify it. The matter was nade even nore
plain by Mikherjea J. in his judgnent in State of Bonbay v.
Nar ot handas Jet habai (1). There, the Bonmbay H gh Court had
hel d, relying on the decision in Jatindra Nath Gupta v. The,
Province of Bihar (2), that s. 4 of the Bonbay City Civi
Courts Act, 1948 which conferred authority on the State to
invest Civil Courts by notification with jurisdiction to try
suits not exceeding Rs. 25,000 was bad. In disagreeing with
this conclusion, Mikherjea J. observed:

" The | earned Judges of the Bonmbay Hi gh Court in comng to
their decision on the point seemto have been influenced to
sonme extent by the pronouncenent of the, Federal Court in
Jatindranath Gupta v. Province of Bihar (2 ), and the
| ear ned Counsel for the respondents naturally pl aced
reliance wupon it......... M. Seervai would have been
probably right in invoking the decision in that case as an
authority in,his favour if the proviso sinply enpowered the
Provi ncial ~CGovernnent, upon conpliance with the conditions
prescribed therein, to extend the duration of the Act for a
further period of one year, the maxi num period being fixed
by the Legislature “itself. The proviso, however, went
further and authorised the Provincial Governnent to decide
at the end of the year not nmerely whether the Act should be
continued for another year but whether the Act itself was to
be nodified in any

(1) [1951] S.C.R 51.

(2) [1949] F.C.R 595.

616

way or not. It was conceded by the |earned Counse
appearing for the Province of Bihar that to authorise
another body to nodify a statute anpunts to investing that
body with legislative powers. Wat the |[|earned @ Counse
contended for was that the power ~of nodification was
severable fromthe power of extending the duration  of the
Statute and the invalidity of one part of the proviso should
not affect its other part. To this contention ny answer was
that the two provisions were inter-related in such manner in
the statute that one could not be severed fromthe other."
The decision in Jatindra Nath Gupta v. The Province of Bihar
(1) cannot therefore be regarded as a clear and direct
pronouncenent that a statutory provision authorising an
outside authority to extend the life of a statute is per  se
bad.

W nust now refer to the decision in In re The Delhi Laws
Act, 1912 (2), wherein the law relating to  del egated
| egi slation was exhaustively reviewed by this  Court: . That
was a reference under Art. 143 of the Constitution stating a
nunber of questions for the opinion of this Court. Due to
consi derabl e divergence of views expressed in the  severa
judgments as to the limts of permissible delegation, no
unanimty could be reached in,the answers to the questions
referred. But it can be said of certain propositions of |aw
that they had the support of the majority of the |[earned
Judges, and one such proposition is that when an appropriate
Legi sl ature enacts a | aw and authorises an outside authority
to bring it into force in such area or at such tine as it

may decide, that 1is conditional and - not del egat ed
| egislation, and that such legislation is valid. In our
opinion,, s. 3 of the Ordinance in so far as it authorises
the Rajpranukh to extend the life of the Act falls wthin
t he category of conditional legislation, and is, in
consequence, intra vires. The leading authority on the

guestion is the decision of the Privy Council in The, Queen
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v. Burah(s). There, the question was as to the validity of
a notification issued by the Lieutenant-CGovernor of-- Benga
(1) [1949] F.C. R 595

(3) [1878] 5 1.A 178.

(2) [1951] S.C.R 747.

617

on Cctober 14, 1871, extending the provisions of Act No.
XXI'l of 1869 to a territory known as the Jaintia and Khas
Hlls in exercise of a power conferred by s. 9 of that Act,
whi ch was as follows:

" The said Lieutenant-CGovernor may fromtime to tinme, by
notification in the Calcutta Gazette extend nutatis nutandis
all or any of the provisions contained in the other sections
of this Act to the Jaintia Hlls, the Naga Hills, and to
such portion of the Khasi Hills ,as for the time being forns
part of British India. "

The High Court had held by a majority that that section was
ultra wvires, as anounting to delegation of legislative
authority., But that decision was reversed on appeal to the
Privy Counci | , which held that it was condi tiona
| egislation, —and was valid. Lord Selborne stated the |aw
thus :

" Their Lordshi ps agree that the Covernor-Ceneral in Counci
could not, by any formof enactrment, create in India, and
arm wth general legislative authority, a new |egislative
power, not <created or authorised by the Councils Act.
Not hi ng of that kind has, in their Lordships’ opinion, been
done or attenpted in the present case. Wat has been done
is this. The CGovernor-General in Council has determned, in
the due and ordinary course of legislation, to renbve a
particular district fromthe jurisdiction of the ordinary
Courts and offices, and to place it under new Courts and

of fices, to be appointed by and responsible ‘to t he
Li eut enant - Governor of Bengal leaving it to the Lieutenant-
Covernor to say at what tine that change shall @ take
place............ The Legi sl ature determned that, so far, a

certai n change should take place; 'but that it was expedient
to leave the tine, and the manner, of <carrying it/ into
effect to the discretion of the Lieutenant-CGovernor.......
The proper Legislature has exercised its judgnent as to
pl aceperson, |aws, powers; and the result of that,  judgnent
has been to legislate conditionally as to all these things.
The conditions’ having been fulfilled, the legislation is
now absolute. \Were plenary powers of |egislation exist as
to particular subjects, whether in an Inperial or “in a
provincial Legislature, they may (in
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their, Lordships’ judgnent) be well exercised, ei t her
absolutely or conditionally. Legislation, conditional on
the use of particular powers, or on the exercise 'of a
l[imted discretion, entrusted by the Legislature to  persons
in whomit places confidence, is no uncommon thing; and, in
many circunmstances, it may be highly convenient. The
British Statute Book abounds with exanples of it; and it
cannot be supposed that the Inperial Parlianment did not,
when constituting the Indian Legislature, contenplate this’
kind of conditional |egislation as within the scope of the
| egi sl ative powers which it fromtime to time conferred. "
This is clear authority that s provision in a statute
conferring a power on an outside authority to bring it into
force at such tine as it mght, in its own discretion
determ ne, is conditional and not del egated |egislation, and
that it will be valid, unless there is in the Constitution
Act any limtation on its power to enact such a |legislation
The petitioners do not dispute this. What they contend is
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that while it may be conpetent to the Legislature to |eave
it to an outside authority to deci de when an enactnment ni ght

be brought into force, it is not conpetent to it to
authorise that authority to extend the life of the Act
beyond the period fixed therein. On principle , it is
difficult to see why if the one is conpetent, the other is
not . The reason for upholding a legislative provision

aut horising an outside authority to bring an Act into force
at such tinme & it nay determine is that it nmust depend on
the facts as they may exist at a given point of tine whether
the law should then be nmade to operate, and that the
decision of such an issue is best left to an executive
authority. Such legislation is termed conditional, because
the Legislature has itself mde the law in all its
conpl eteness as regards " place, person, |laws, powers’,’',,
| eaving nothing for an outside authority to legislate on

the only function assigned to it being to bring the law into
operation-at such time as it mght decide,. And it can; nma
no difference in the character of a legistation as -a
conditional one that the |egislature, after itself enacting
the law and fixing, on a consideration
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of the facts as they m ght have then existed, the period of
its duration, confers a power on an outside authority to
extend its operation for a further period if it is satisfied
that the state of facts which called forth the |legislation
continues to subsist.

In the present case, the preanble to the Ordinance clearly
recites the state of facts which necessitated the enactnent
of the law in question, and s. 3 fixed the duration of the
Act as two years, on an understanding of the situation as it
then existed. At the sane tine, it conferred a power on the
Raj pramukh to extend the |ife of the Odi nance beyond that
period, if the state of affairs then should require it.
When such extension is decided by the Rajpranukh and
notified, the lawthat will operate is the law which was

enacted by the legislative authority in respect of " place,
person, laws, powers ", and it is clearly conditional and
not del egated legislation as laid down in The Queen v. Burah
(1), and nust, in consequence, be held to be wvalid. It

follows that we are unable to agree with the statenent of
the law in Jatindra Nath Gupta v. The, State of Bihar(2)
that a power to extend the life of an enactnent ~cannot
validly be conferred on an outside authority. In this view,
the question as to the permissible linmts of delegation of
| egi slative authority on which the judgnents in In-re The
Del hi Laws Act, 1912 (3 ), reveal a sharp conflict of
opi ni on does not arise for consideration, and we reserve our
opi ni on t hereon.

(2) It is next contended that the notification dated June
20, 1953, is bad, because after the Constitution came into
force, the Rajpranukh derived his authority to legislate
from Art. 385, and that under that Article his authority
ceased when the Legislature of the State was constituted,
which was in the present case, on March 29, 1952. Thi s
argunent proceeds on a msconception as to the true
character of a notification issued under s. 3 of the
O di nance. It was not an independent piece of |egislation
such as could be enacted only by the then conpetent
| egi sl ative

(1) [1878] 5 1.A 178.

(3) [1951] S.C.R 747.

80

(2) [1949] F.C.R 595.
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authority of the State, but nerely an exercise of a power
conferred by a statute which had been previously enacted by
the appropriate |legislative authority. The exercise of such
a power is referable not to the legislative conpetence of
the Raj pramukh but to Ordi nance No- | X of 1949, and provided
s. 3 is wvalid, the validity of the notification is co-
extensive with that of the Ordinance. |If the Odinance did
not cone to an end by reason of the fact that the authority
of the Rajpranmukh to legislate came to an end-and that is
not and cannot be di sputed-neither did the power to issue a
notification which is conferred therein. The true position
is that it is in his character as the authority on whom
power was conferred under s. 3 of the Ordinance that the
Raj pranukh i ssued the inpugned notification, and not as the
| egislative authority of the State. This objection should
accordingly be overrul ed.

(4) W shall next consider. the contention that t he
provi sions of the Ordinance are repugnant to Art. 14 of the
Constitution, ~and ~that it must therefore be held to have
beconme " void. I'n the argunent before us, the attack was
mainly directed against ss. 7 (1) and 15 of the Ordinance.
The contention with referenceto s. 7(1) is that under that
section | andl ords who had tenants on their lands on April 1,
1948, were subjected to various restrictions in the
enjoynment of their rights as owners, while other |andlords
were free fromsimlar restrictions. There is no substance
in this contention. The preanble tothe Odi nance recites
that there was a 'growing tendency on the part of the
| andhol ders to eject tenants, and that it was therefore
expedi ent to enact a law for giving them protection; and for
granting relief to them the Legislature had necessarily to
deci de from what date the | aw shoul d be gi ven operation, and
it decided that it should be fromApril 1, 1948. That is a
matter exclusively for the Legislature to deternine, and the
propriety of that determ nation'is not open to question in
Courts. We should add that. the  petitioners sought to
dispute the correctness of the recitals in the preanble.
This they «clearly cannot do. Vide the observations of
Holmes J. in Block v. Hrsh (1).

(1) [1920]256 U.S. 135: 65 L. Ed. 865.
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A nore substantial contention is the one based or a. 15,
which authorises the Governnent to exenpt any person or
class of persons fromthe operation of the Act. It is
argued that that section does not |ay down the principles on
whi ch exenption could be granted, and that the decision of
the matter is left to the wunfettered and uncanalised
di scretion of the Governnment, and is therefore repugnant to
Art. 14. It is true that that section does not -itself
i ndicate the grounds on which exenption could be granted,
but the preanble to the Ordinance sets out with sufficient
cl earness the policy of the Legislature; and as that governs
s. 15 of +the Ordinance, the decision of the Governnent
thereunder cannot be said to be unguided. Vide Harishanker
Bagla v. The State of Madhya Pradesh (1). But even if s. 15
were to be held to be bad, that does not affect the rest of
the legislation, as the matter dealt with in that section is
clearly severable. 1In fact, s. 15 was not in the Ordinance
as it was originally enacted, and was only introduced |ater
by Ordinance, No. XII of 1949. W must accordingly hold
that the inpugned O di nance cannot be held to be bad under
Art. 14,

It is finally contended that the provisions of the Act are
repugnant to Art. 19 (1) (f) in that they oblige the |I|and-
owners to keep tenants on their lands, thereby preventing
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them fromthenselves cultivating the sanme. The object of
the Ordinance, as set out in the preanble, is clearly not to
put a restriction on the right of an owner to hinself
cultivate the lands, but to prevent hi mwhen he had i nducted
a tenant on the land fromgetting rid of him wthout
sufficient cause. A law which requires that an owner who is
not hinmself a tiller of the soil should assure to the actua
tiller some fixity of tenure, cannot on that ground al one be
said to be unreasonable. Legislation of this character has
been upheld in Anerica as not infringing any Constitutiona
guar ant ee. Thus, in Block v. Hrsh (2), a statute which
gave a right to tenants to continue in possession even after
the expiry of the lease, was held to be valid, Holnes J.
observi ng

(1) [1955] 1 S.C R 380, 388. (2) [1920] 256. U.S. 135; 65
L. Ed. 865.
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"The main point against the law is that tenants are allowed
to remain /in possession at the sane rent that they have been
payi ng, unless nodified by the comrssion established by the
Act, and that thus the use of the land and the right of the
ower to do what he will with his own and to nmake what
contracts he pleases are cut down. But if the public
interest be established, the regulation of rates is one of
the first forns in/'which it is asserted, and the validity of
such regulation has been settled since Munn v. People of

[ITinois (1) .... ©..... The preference given to the tenant
in possession is ' an alnost necessary ingredient of the
policy, and is traditional in English law. If the tenant

remai ned subject to the landlord s power to evict, the
attenpt to limt the landlord s demands would fail."

It should also be remenbered in this connection ‘that the
i mpugned Ordinance is an energency |egislation  of a
tenmporary character, and, as observed in'Dr. N. B. Khare v.
The State of Delhi (2), that isa factor to be taken into

account in judging of its  reasonableness. As | al ready
stated, the O dinance has since cone to an end, and has been
repl aced by a conprehensive  tenancy I aw. In the

circunstances, we are wunable to hold that the i mpugned
O dinance is void as being in contravention of Art. 19 (1)
(f).

Al  the contentions raised by the petitioners have failed,
and the petitions should accordingly be dismssed, but in
the circunstances, w thout costs.

Petitions dismssed.

(1) [1877] 94 U. S 113 24 L. Ed. 77.

(2) [1950] S.C. R 519, 526.
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