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ACT:

Tam | Nadu Entertai nment Tax Act, 1939 : Section 5A(1)
(As amended by Act /40 of 1989)-Constitutional validity of.

C nenma Theatres-Entertai nnent Tax-Levy on the basis of
"admi ssion systemi and ’'conpositionsystemn -C assification of
theatres for the purpose of |evy-Theatres situated wthin
the Munici pal Corporations and Special Grade Minicipalities
governed by 'adm ssion system -Theatres situated . in other
|l ocal areas of Stage governed by ’conposition  systeni-
Theatres situated within the radius of the five kiloneters
of  Municipal Corporation and Special~ G ade Minicipalities
br ought over from ’'conposition system to "admi ssion
system -But tenmporary and open theatres exenpted from
"adm ssion systemi-Held classification of theatres was
reasonabl e and has nexus with the object of enactment-Held
change-over to ’'adm ssion systeni from'’'conposition systemn
is not an unreasonable restriction-Exenption to open and
temporary theatres held not discrininatory-Section 5A(1)
hel d not violative of Articles 14 and 19(1)(gQ).

Constitution of India, 1950 : Articles 14 and 38.

Expression 'Equality before law and ’'equal protection
of laws’-Meani ng of -Rel evance of State’'s obligation to bring
equal ity as contenplated by Article 38-D scussed.

Doctrine of legitinate-Legiti mate expectati on based on
| egislative practice cannot be invoked for invalidating a
| egi sl ati on.

Doctrine of legitimte expectati on-Legitimate
expectati on based on |l egislative practice cannot be invoked
for invalidating a |egislation.

HEADNOTE

The Tam | Nadu Entertai nment Tax Act, 1939 provides for
| evy of entertainment tax on admi ssion to cinema theatres in
the State of Tamil Nadu. Until 1978 the entertainment tax
was |evied on the basis of 'adm ssion systemi i.e. on the
actual nunber of tickets sold. |In 1978 the Act was anended
and section 5(A) and 5(B) were introduced. These sections
i ntroduced the ’'conposition systemi of collection of
entertai nment tax

165

under which tax was | evied based upon the gross collection
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capacity of cinema theatres irrespective of the actua
nunber of tickets sold. However, the newy introduced
"conmposition systemi was not rmade applicable to the entire
St at e. Wiile the theatres situated within the Municipa
Cor porati ons of Madras, Madurai, Coi nbatore and the Specia
grade nunicipalities continued to be governed by the
original system of taxation i.e. ’'adm ssion system the
theatres situated in all other local areas of the State were
governed by the conposition system

In 1989 the Act was further anended and Sub-section (1)
of Section 5(A) of +the Act was substituted. By this
amendment, the percentage of entertainnent tax via-a-vis the
rates of admission in force in corporation and special grade
nmuni ci pality areas was reduced from53%to 40% At the sane
time all the theatres situated within the radius of five
kilometers fromthe peripheral lints of such areas (belt)
whi ch were hitherto governed by the composition system were
br ought over to the adm ssion system However , the
temporary and open-air theatres even though located in the
belt of five kilometers were excluded fromthis sw tch-over.

The —appellants challenged the wvalidity of section
5(A) (1) by filing various~ wit petitions which were
di sm ssed by a Division Bench of the Madras Hi gh Court.

In appeals to this Court, it was contended on behal f of
the appellants (1) that the Arendnent Act is arbitrary and
violative of Article 14 inasmuch as (a) it classifies
theatres situated in a local area into two categories
subj ecting one such category to a hostile treatnment; (b) it
equates the theatres situated in village panchayats and
village townshi ps and other | esser grade nunicipalities with
the theatres in corporation areas and special grade
nmunicipalities area and that such a classification has no
relation to the object of the enactnent; (2) exenption of
temporary and open theatres fromthe ’'adm ssion system of
taxation is discrimnatory; (3) the inpugned provisions are
confiscatory in nature and they constitute an unreasonable
restriction upon the petitioners’ fundanental right to trade
guaranteed by Article 19(1)(g); (4) The petitioners had cone
to entertain a legitimate expectation, based on legislative
practice, that they would not be  brought over to
"adm ssion systeni of taxation.

Di sm ssing the appeals, this Court,
166

HELD: 1. The Tami| Nadu Legislature is conpetent to
declare that the theatres situated within the five kiloneter
radius (belt) of the nunicipal corporation areas -and the
areas of special grade nunicipalities shall be subjected to
the sanme method of taxation as the theatres situated wthin
the said areas. The Act no doubt adopt the |local  areas
declared wunder the Tam | Nadu Municipal Corporation Act,
Tami | Nadu Municipalities Act and Tanmi| Nadu G- am Panchayats

Act as the basis for prescribing the rate of taxation. But
it rmust be remenbered that it was not obligatory upon the
legislature to do so. It could have adopted any other
basi s. It is only for the sake of convenience that the
exi sting local areas - convenient existing units of
references - were adopted, it is not a question of power

but one of convenience. [177C D

1.1 The theatres situated within the belt are proximte
to the corporation and special grade nunicipality areas and
thus enjoy a certain advantage which the theatres beyond the
belt do not. They draw customfromw thin the corporation
areas by virtue of their proximty. The corporation areas
have a |arger percentage of affluent persons than other
areas, who have nore noney at their disposal. They spend
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nore on entertainnment. The rmunicipal boundary has no
significance for them |If there is a good picture in a
theatre situated beyond the municipal corporation lints

they would go and see it. [177H, 178A-B]

1.2 The classification or the distinction nade between
theatres situated within the belt and the theatres outside
the belt is not an unreasonable one. The material placed
before the Court shows that theatres situated wthin the
belt are substantially in the sanme position as those wthin
the corporation or special grade municipality areas, if not
better. The theatres wthin the belt are akin to and
conparable to the theatres situated within the areas of
corporations and Special Gade Minicipalities. Further it
is not disputed that the admi ssion system fetches nore
revenue to the State. It is precisely for this reason that
the said systemis continued in the major cities. It cannot
be said that the classification has no nexus to the object.
[178H, 179A-C

2. The argunent that if the theatres situated within a
gram panchayat or a |lesser grade nmunicipality are to be
equated with the theatres within the corporation and other
areas they should also be allowed to charge the rates of
admi ssion preval ent in corporation areas

167
cannot be accepted. Firstly, rates of adm ssion do not
nerely depend upon the category of |ocal areas but al so upon
the anenities provided in the theatres. ~ Secondly, the very
systemof levy in both areas is different. Under section 4
i.e., admssion system the rate of tax was 53% of the
adm ssion charge, which is now brought downto 40% by the
i mpugned Anmendnent Act on the actual nunber of tickets sold
whereas in respect of theatres governed by conposition
system the rate of levy is upon the -gross collection
capacity irrespective of the actual nunber of tickets sold
for a show or over a week. Thirdly, the rates of adm ssion
are prescribed under a different enactnent. [179F-H, 180A]

Moreover, the petitioners are not suffering any rea
prej udi ce. Wi chever the systemof taxation, the anount
coll ected by way of entertainment tax is to be nmade over to
the State. Even under the conposition system the formula
evol ved i s supposed to represent the anpunt really collected
by way of entertainment tax. It may be that in a given case
or probably in many cases - the exhibitors may be saving a
part of the anount collected by way of entertai nment tax by
payi ng only the conmpounded anount. But it my not
necessarily be so. There nay be theatres where the formul a
may work to their prejudice because of their | ow occupancy
rate. In any event, the nmere fact that an exhibitor is able
to save a part of the tax by paying the conmpounded -anount
cannot be treated as a benefit in |law which he is ~deprived
by follow ng the admi ssion system [ 180B-D]

3.pen-air theatres and tenporary theatres stand on a
different footing frompermanent theatres. They suffer from
several disadvantages which the others do not. They are a
class apart. |If the inpugned provision has treated them as
a separate class, no objection can be taken thereto. [181B]

4. The theory of legitimate expectation based upon
| egislative practice cannot be brought in to defeat or
invalidate a |egislation. It may at the npbst be used
agai nst an administrative action, and even there it may not
be an indefeasible right. No case has been brought to the
notice of the Court where a | egislation has been invalidated
on the basis that it offends the legitimte expectation of
the persons affected thereby. [181C F]

Council of Cvil Service Unions and Ors. v. Mnister
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for the Civil Service, (1985) A.C, 374, referred to.

5. The inpugned change-over to the ’'admi ssion systen

does not

168
ampunt to unreasonable restriction upon the petitioners
fundanental right to trade. [182A]

6. Article 14 of the Constitution enjoins upon the
State not to deny any persons 'Equality before law or ’'the
equal protection of law within the territory of India. The
two expressions do not mean the sane thing even if there my
be rmuch in common. Their neaning and content has to be
found and determ ned having regard to the context and schene

of our Constitution. The word "law' in the f ormer
expression is wused in a generic sense - a philosophica
sense - whereas the word "laws" in the latter expression

denotes specific laws in force. [173C E]
7. FEquality before lawis a dynamc concept having

many facets. One facet - the nost commonly acknow edge - is
that there shall be no privil eged person or class and that
none shall~ be above law. A facet which is of inmediate

rel evance  _herein is the obligation upon the State to bring
about, through the nachinery of law, a nore equal society
envi saged by the preanble and part 1V of our Constitution
For equality before | aw can be predicate neaningfully only
in an equal societyi.e., in a society contenplated by
Article 38 of the Constitution. [173F-Q

8. The instrument of taxation is not nmerely a neans to
raise revenue in in.ndia; it is, and ought to be, a neans
to reduce inequalities. It is for this reason that while
appl ying the doctrine of classifications - developed minly
with reference to and under the concept of "equa
protection of law' - Parlianent is allowed nore freedom of
choice in the matter of taxation vis-a-vis other |aws. | f
this be the situation in the case of direct taxes, it should
be more so in the case of indirect taxes, since in the case
of such taxes the real incidence i's upon some other ' than
upon the person who actually nakes it over to the State,
though, it is true, he cannot avoid the liability on the
ground that he has not passed it on. In the mtter of
taxation it is, thus, not a question of power but ~one of
constraints of policy- the interest of econony, -of trade,
profession and industry, the justness of the burden, its
"acceptability’ and other simlar consideration. But this
does not nean that taxation laws are imune from attack
based upon Article 14.1t is only that- parlianment and
| egi sl atures are accorded a greater freedomand latitude in
choosi ng the persons upon whom and the situationsand stage
at which it can levy tax. Under the Constitution, there is
an added obligation upon he State to enploy the power of
taxation-nay, all its powers - to achieve the goa

169

adunbrated in Article 38. [174C-H, 175A]

Corantia Butchayya Chowdary & Ors. v. The State of A P.
JUDGVENT:
Kerala, [1961]] 3 S.C. R 77; Spences Hostel Pvt. Ltd. v.
State of West Bengal, [1991] 2 S.C.C. 154; S. K Datta, |I.T.0O
v. Lawence Singh Ingty, [1968] 2 S.C.R 165 and El el Hoste
and Investnments Ltd. v. Union of India, [1991] 2 S.C. C. 166,
referred to.

East India Tobacco Co. v. State of A P., [1963] 1
S.C. R 404 and Sanjeev Coke Mg. Co. v. Bharat Coking Coa
Ltd & Anr., [1983] 1 S.C. R 1000 cited.
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ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 2004
to 2012 o 1992.

From the Judgnent and order dated 8.10.90 of WMadras
H gh Court in WP. Nos. 8710/89, 8734/89, 8736/89, 8751/89
8748/ 89, 8735/89, 8749/89, 8727/89 and 8737/ 89.

W TH

Cvil Appeal Nos. 2013 to 2021/92, 2022 to 2024/92,
2025, 2026, 2027-2028 and 1029 of 1992.

A K Ganguli, K Parasaran, B.R L Iyenger, Ms. Nalin
Chi dambaram A.V. Rangam A.T.M Sanpath, Probir Choudhary,
M N. Krishnamani, K P. Sunder Rao and G Srinivasan for the
Appel | ant s.

R Mhan and V. Krishnanoorthy for the Respondents.

The foll owi ng Judgnment of the Court was delivered by

B.P. JEEVAN REDDY, J. Heard |learned counsel for the
petitioners and the respondents:

Leave granted.

These appeal s are preferred by the Wit petitioners in
a batch of wit petitions which were dism ssed by a Division
Bench of Madras Hi gh Court- by its conmon judgnment and order
dated 8th Cctober, 1990.- Questions arising in these appeal s

are common. So arethe relevant facts. For the sake of
conveni ence, we shall take the facts in Cvil Appeal No.
2008

170

of 1992 arising fromwit petition No. 8748 of 1989 (filed
by Raja Theatre, represented by it 1licencee-Parasuram Petty.
vill age, Madurai).

Tam | Nadu Entertai nnent Tax Act, 1939 provides for
| evy of entertainnent tax on-admission to cinenma theatres,
anong others. The rates of admi ssion to cinema theatres in
the State of Tami| Nadu are prescribed under the Tanmi | Nadu
Cnema (Regulation) Act and the rules nmade thereunder
Different rates of adm ssion are prescribed dependi ng upon
the locality in which the theatre is situated and the
anenities provided therein. Entertainnent Tax is prescribed
at a particular percentage of the rate of adm ssion, /which
per cent age again differs from locality to locality.
Entertai nment Tax, thus, constitutes-a conponent ~of the
total anmount charged for adnmission to a cinema theatre.

Until the year 1978, entertainment tax was collected on
the actual nunber of tickets sold. The owners/exhibitors of
cinena theatres were required to nake over the actual anount
of entertainnent tax collected by them for each shoe to the
CGovernment. Wth a viewto sinplify the collectionof tax,
Section 5(A) and 5(B) were introduced by the 1978 Amendnent
Act. These Sections, introduced a new and substitute nethod
of collection of entertainnent tax based upon . the  gross
collection capacity of a cinema theatre. A formula was
devised to determine the tax payabl e per show or per week as
the case may be. G oss collection capacity meant the tota
amount that would be collected by a cinema theatre if al
the seats therein are filled. But inasmuch as no cinem
theatre can expect to have its full capacity filled for each
show on each show on each day of the nonth, a reasonable
figure was adopted and the tax payabl e per show determ ned.
If the exhibitor opted to pay the tax every week, he was
entitled to exhibit any nunber of shows in the week not
exceeding 28 shows. This system which my be called
"conposition systeni, for the sake of conveni ence, dispensed
with the requirenent of verification of the nunber of ticket
sold for each show in each cinenma theatre. It appears to be
convenient to theatre-owners as well since they are relieved
of the botheration of submitting returns and establishing
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their correctness. However, this nethod was not nade
applicable to the entire State. The theatres situated

wi thin the Minici pal Corporations of Mdras, Coinmbatore and
the special grade nmunicipalities continued to be governed by
the original systemof taxation, which may for the sake of
conveni ence be called ’'adm ssion systeni. Theatres situated
in all other local areas of the State are governed by the

171
conposition system

In 1989, the Act was further amended by Tani|l Nadu Act
40 of 1989, the Act impugned herein. By virtue of this Act,
the percentage of entertainment tax vis-a-vis the rates of
adm ssi on in force in  corporation and special grade
nmuni ci pality areas was brought down from53%to 40% At the
sane tinme, all the theatres situated within the radius of
five kilometers fromthe peripheral linits of such areas
were brought within the purview of the adm ssion system |In
ot her words, the theatres situated within the five kil ometer
"belt’ abutting the said areas, which were hitherto governed
by the conposition system were brought over to the adni ssion
system The ~several theatres concerned in this batch of
appeals are all situated within one or the other such
"belt’. The theatre concerned in wit petition No. 8748 to
1989 is situated in village Parasuram Petty and was gover ned
by conposition systembut since it falls within the five
kilometer belt abutting Madurai Corporation area, it is
brought over to admission system This change is brought
about by substitution of Sub-Section (1) of ‘Section 5(A),
and in particular, by virtue of the two provisos appended to
Sub-section 5(A) (i). . However, the tenporary (tourist) and
open air theatres even though |located in the ‘belt are
excluded fromthis sw tch-over.

Petitioner-appellants inpugned the validity of « Section
5(A) (i) on several grounds all of which have been negatived
by the Hi gh Court.

S/Sri B.R L lyengar, K Parasarn and Sanpath urged the
foll owi ng contentions before us;

1. The Act classifies the theaters in the State with
reference to their locationi.e.;, with reference to the
| ocal area wherein they are situated. The theatres situated
within the municipal corporation |imts are subjected to a
higher rate of tax than the theatres situated in-the
sel ection grade nunicipalities. Simlarly, the theaters
situated within the area of selection grade nunicipalities
are subjected to a higher rate of tax than the theatres
situated in the first grade nunicipalities and so on. Thi s
classification is an emnently reasonabl e one. Even the
rates of admission prescribed wunder Tam !l  Nadu G nema
(Regul ation) Act and rules recognize this distinction. By
virtue of the inmpugned anendnent, however, several theatres
situated within panchayat towns, village panchayats and
other lesser grade nunicipalities, which theatres were
hitherto enjoying the benefit of conposition system are
suddenly deprived of the said beneficial system and

172
placed on par with the theatres situated in corporation
areas and special grades nunicipalities for no other reason
than that they happen to fall within the five kiloneter
radi us of such areas. The result is t hat in a
vill age/ nunicipality abutting a nunicipal corporation area,
whil e sone theatres are governed by the conposition systens,
the other theatres (which happen to fall within the ’'belt’)
are governed by a different systens, nanmely adm ssion
system This invidious distinction, anbunting to hostile
di scrimnation, has been brought about for no valid reason
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Havi ng adopted the gradation of the |ocal area as the basis
for nmethod of taxation, rate of tax and all other purposes,
there is no justification to treat some of the theatres
situated in some of these areas differently. | ndeed, the
very creation and concept of 'belt’ is inpermssible.

2. The Amendnment Act is arbitrary, unreasonable and
violative of Article 14 inasmuch as (a) it classifies
theatres situated in a local area into two categories
subj ecting one such situated in a category to a hostile
treat ment;

(b) it equates the theatres situated in vill age
panchayats and village town-ships and other |esser grade
nmunicipalities wth the theatres in corporation areas and
special grade municipalities areas; in short, it seeks to
treat unequals equally, which itself is a negation of the
guar ant ee of equal protection of |aws.

There is absolutely no basis for the above two war
classification nor such classification has any relation to
the object of the enactnent. ~The respondents failed to
pl ace before the court any material justifying such
classification and discrimnation

3. The unreasonableness of the inpugned provision is
evident fromthe fact that the appellant-theatres continue
to be governed by the rates of admi ssion prescribed for
their respective /local areas. For exanple, the theatre
concerned in wit petition No. 8748 of 1989 is governed by
and pernmitted to charge rates of adnission prescribed for
simlar theatres situated in Madurai corporation area-while
in the matter of nethod of taxation it is equated with the
theatres in the said corporation-area. Thisis a clear case
of hostile discrimnation

4 The petitioners had cone to entertain a legitinmate
expect ati on,

173
based on |legislative practice, that™ they would not be
treated on par wth the theatres situates in nmunicipa
corporation and special grade municipality areas ‘and had
adjusted their affairs accordingly. The sudden change
brought about by the inmpugned Act has dealt a severe blowto
them and has put their vary continued existence in peril

5. The i mpugned provisions are confiscatory in nature.
They constitute an unreasonable restriction upon the
fundanental right to trade guaranteed to them by Article
19(1)(g) of the Constitution of India.

Article 14 of the Constitution enjoin upon  the ~State
not to deny to any person 'Equality before law _or ’'the
equal protection of laws’ within the territory ~of India.
The two expressions do not nean the sane thing even if there
may be much in common. Section 1 of the XIV Amendnent to
U S. Constitution uses only the latter expression  whereas
t he Irish Constitution (1937) and the West Ger man
Constitution (1949) use the expression "equal before |aw'
al one. Both these expressions are used together in the
Uni versal Declaration of Human Rights, 1948, Article 7
wher eof says "All are equal before the law and are entitled
wi t hout any discrimnation to equal protection of the |aw"
Wi | e ascertaining the neaning and content of t hese
expression, however, we need not be constrained by the
interpretation placed upon themin those countries though

their relevance is undoubtedly great. It has to be found
and determ ned having regard to the context and schene of
our Constitution. It appears to us that the word "law' in

the forner expression is wused in a generic sense-a
phi | osophi cal sense-whereas the word "law' in the latter
expression denotes specific laws in force.
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Equality before lawis a dynam c concept having many
facets. One facet-the nbst comonly acknow edged-is that
there shall be no previleged person or class and that none
shal | be above law. A facet which is of inmediate rel evance
herein is the obligation upon the State to bring about,
through the machinery of |aw, a nore equal society envisaged
by the preanble and part IV of our Constitution. For
equality before |aw can be predicated neaningfully only in
an equal society i.e., in a society contenplated by Article
38 of the Constitution, which reads;

"38 State to secure a social order for the
promoti on of welfare of the people. (1) The state
shall strive to pronote the welfare of the people
by securing and protecting as effectively as it my

174
a social, econonmic and political, shall inform al
the institutions of the national life.
(2) The State shall, in particular strive to
m nim se the inequalities in income, and endeavour
to elimnate inequalities, in status, facilities
and opportunities, not only anpongst individuals but
al so anpongst groups of people residing in different
areas or engaged in different vocations."

The instrunment of taxation is not merely a neans to
raise revenue in India; it is, and ought to be, a neans to
reduce inequalities. / You don't tax a poor man. You tax the
rich and the richer one gets, proportionately greater burden
he has to bear. |Indeed, a few years ago, the lnconme Tax Act
taxed 94p out of every rupee earned by an individual over
and above Rupees one Lakh. The Estate Duty Act, no doubt
since repealed, Walth Tax Act and Gft Tax Act are al
nmeasures in the same direction. It isfor the reason that
while applying the doctrine of classification-devel oped
mainly with reference to and under the concept of "equa
protection of |laws"-Parliament is allowed nore freedom of
choice in the matter of taxation vis-a-vis other |aws. | f
this be the situation in the case of direct taxes, it should
be nore so in the case of indirect taxes, since in'the case
of such taxes the real incidence is upon some other than
upon the person who actually nakes it over to the State,
though, it is true, he cannot avoid the liability on the
ground that he has not passed it on. In the matter of
taxation it is, thus, not a question of power but _one of
constraints of policy-the interests of econony, of trade,
profession and industry, the justness of the burden, its
"acceptability’ and other simlar considerations. W do not
nmean to say that taxation laws are inmune from attack
based upon Article 14. It is only that parlianment. and
| egi sl atures are accorded a greater freedomand latitude in
choosi ng the persons upon whom and the situation and /stags
at which it can levy tax. W are not wunaware that this
greater latiude has been recognised in USA and UK even
wi thout resorting to the concepts of 'equality before  |aw
or "the equal protection of |aws" -as sonething that is
inherent in the very power of taxation and it has been
accepted in this country as well. (See in this connection
the decision of Subba Rao, CJ., (as he then was) in Gorantia
But chavva Chowdary & Ors., v. The State of A P. & Os., 1958
A.P. 294, where the several US and English decisions have
been carefully analysed and explained). 1In the context of
our Constitution, however, there is an added obligati on upon
t he

175
State to enploy the power of taxation-nay, all its powers-to
achi eve the goal adunbrated in Article 38.
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The decisions of this court on the above aspect are

| egion, starting from Moopil Nair v. State of Kerala, [1961]

3 SCR 77. One of the latest decisions is in Spences Hotel

Pvt. Ltd. v. State of West Bengal, [1991] 2 S.C.C. 154

wherein alnost all the earlier decisions of this court on

this aspect have been referred to and discussed. To bring

out the principle, it would be sufficient if we refer to two

of themnanely S.K Datta, |I.T.Ov. Lawence Singh Ingty,

[1968] 2 S.C.R 165 and Elel Hotel and Investnents Ltd. wv.

Union of India, [1991] 2 S.C.C. 166. |In the fornmer case,
this court observed: -

"It is not in dispute that taxation [aws nust al so

pass the test of Art. 14. That has been laid down

by this Court in Mopil Nair v. State of Kerala,

[1961] 3 SSC. R 77. But as observed by this Court

in East India Tobacco Co. v. State of Andhra

Pradesh, [1963] 1 S.C..R 4040, in deciding whether

a taxation law is discrimnatory or not it 1is

necessary to bear in nmnd that the State has a wi de

discretion in selecting persons or objects it wll

tax, —and that a statute is not open to attach on

the ground that it taxes some persons or objects

and not others; it'is only when within the range of

its selection, the | aw operates unequally, and that

cannot be justified on the basis of any valid

classification, that it would be violative of

Article 14, It is well settled that a State does
not have to tax everything in order to t ax
sonething. It is allowed to pick ‘and choose

district, objects, persons, nethods and even rates
for taxation if it does so reasonable.”

Simlarly, it was observed in the other case by one of
us (Venkatachaliah, J.):

"It is nowwell settled that avery wide |latitude
is available to the legislature in the mtter of
classification of objects, persons and things for
purposes of taxation. It nust need to be so,
having regard to the conplexities involved in the
formul ation of a taxation policy. Taxation i's not
now a nere source of raising noney to defray
expenses of governnent. It is a recognised fisca
tool to achieve fiscal and social objectives. The
differentia of

176
classification presupposes and proceeds on the
prem se that it distinguishes and keeps apart as a
di stinct class hotels with higher econonic class
hotel s with higher econom c status reflected in one
of the indicia of such econom c superiority. The
presunption of constitutionality has not been
di sl odged by the petitioners by denonstrating how
even hotels, not brought into the class, have also
equal or higher chargeable receipts and how the
assunption of economc superiority of hotels to
whi ch the Act is applied is erroneous or
irrelevant.”

We shall now proceed to exani ne the contentions before
us in the light of the above principles, but before we do
that we think it appropriate to remind ourselves of the
foll owi ng dictum:

"...inthe ultinate analysis, we are not really to
concern our selves with the holl owess or the self-
condemmatory nature of the statenents made in the
affidavits filed by the respondents to justify and
sustain the |legislation. The deponents of the
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affidavits filed into court may speak for the
parties on whose behalf they swear to t he
statenent . They do not speak for the Parlianent.
No one may speak for the Parlianent and Parlianent
is never before the Court. After Parliament has
said what is intends to say, only the Court may say
what the Parlianment to say. None el se. Once a
statute | eaves Parlianent House, the Court’s is the
only authentic voice which may echo (interpret) the
Parliament. This the Court will do with reference
to t he | anguage of the statute and ot her
perm ssi bl e aids. The executive GCovernment nay
pl ace before the court their understanding of what
Parlianment has said or intended to say or what they
think was Parlianent’s object and all the facts and
circunstances which  in their view led to the
| egi sl ati on. VWen they do so, they do not speak
for Parliament. No Act of Parlianment may be struck
down because of t he under st andi ng or
m-sunderstandi ng of Parlianentary intention by the
executive governnent or- because their (the
CGovernment’s) spokesnmen do not bring out relevant
circunmstances but- indulge in enmpty and sel f -
defeating affidavits. They do not and they cannot
bind Parliament. Validity of Legislationis not to
be judged nerely judged nerely by affidavits filed
on behal f of the State, but by all the rel evant
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ci rcunmst ances  which the court may ultimately find
and nore especially by what may be gathered from
what the |legislature has itself  said. We have
nentioned the facts as found by us and we " do not
think that there has been any infringenent ' of the
right guarantee by Article 14." (Sanjeev. Coke
Manuf act uri ng Conpany v. Bharat Cooking Coal Ltd. &
Anr., [1983] 1 S.C R 1000-at 1029).

We shall first exam ne whether it was not conpetent for
the Tami|l Nadu Legislature to declare that the theatres
situated within the five kilonmeter radius (belt) of the
muni ci pal corporation areas and the areas of special grade
muni ci palities shall be subjected to the sane method  of
taxation as the theatres situated within the said area ?° It
is true that the Act adopts the |ocal areas declared under
the Tami| Nadu Municipal Corporation Act, Tam|l Nadu
Muni ci palities Act and Tami | Nadu G am Panchayats Act as the
basis or prescribing the rate of taxation. But it nust be
renmenbered that it was not obligatory upon the legislature
to do so. It could have adopted any other basis. It is
only for the sake of convenience that the existing I|oca
areas, convenient existing units of reference, were adopted.
It is not a question of power but one of the convenience.
There was nothing precluding the Ilegislature to have
declared in the very first instance (i.e. at the tine of
1978 Anendment Act) that the adm ssion system was to
continue in force nowonly in the corporation areas but also
in five kilonmeter radius (belt) abutting each of those
areas. The only question then would have been, as not it
is, whether such a course brings about an unreasonable
classification or whether it anobunts to treating unequals on
a uni form basi s.

It is wurged for the appellants that as a result of
creation of such belts, theatres situated in a given |oca
ar eas, be it a gram panchayat or a | esser grade
muni ci pality, are getting categorised into two cl asses-those
whi ch happen to fall within the belt and those outside. The
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former are obliged to follow the adm ssion system whereas
the latter continue to enjoy the facility of conposition
system This is undoubtedly true as a fact but the question
is whether such a classification, brought about by the
i mpugned provisions of the Act, is wunreasonable and un-
related to the object underlying the enactnment? It cannot be
denied that the theatres situated within the belt are
proximate to the corporation and special grade nmunicipality
areas and thus enjoy a certain advantage which the theatres
beyond the belt do not.
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They draw custom fromw thin the corporation areas by virtue
of their proximty. The corporation areas have a |arger
percentage of affluent persons than other areas, who have
nor e noney at their disposal. They spend nor e on
entertai nment. The nuni ci-pal . boundary has no significance
fromthem |If there is a good picture in a theatre situated
beyond ~the municipal corporation [imts they would go and
see it. /This is not a nere surmse. The respondents have
given a concrete instance which is also referred to in the
j udgrment —of the High Court. A sketch drawn in respect of
Erode town alongwith the daily collection particulars of a
theatre, Bharati theatre, situated in the belt abutting the
sai d town was placed  before the H'gh Court. On a
consi deration of the same, the H gh Court has observed:

"The sketch produced by the respondents shows the
mushroom growt h of theatres just outside the limts
of the Erode Special G ade MNunicipality which lie
wi t hin the five kilometer belt. The daily
col l ection of Bharati theatre whichis in the five
kiloneter belt shows that the theatres within the
Special G ade Municipality are nostly showing old
pi ctures whereas Bharati theatre was exhibiting a
conparatively new picture. We are, therefore,
satisfied that the theatres in the five Kkilometer
belt can be no stretch of imagination be said to be
not on par with the theatres in the respective
corporation of the Special Gade Miunicipalities."

It is further stated in the counter-affidavit that the
distributors are preferring the theatres in the periphery of
cooperation and Special Gade Minicipality areas for
exhibiting first run pictures over the theatres within those
ar eas. It is also averred that in the interior areas of
such abutting panchayats, (i.e., outside the five Kiloneter
radius) the theatres exhibit only second run pictures and
there is definitely less population in and around such
theatres. In those areas, it 1is stated, there is
practically no floating popul ation, whereas in the theatres
within the five kiloneter belt, nostly first run pictures
are exhibited and there is considerable floating popul ation
It is also submtted by the respondents that a nunber of
housi ng col oni es have sprung up just outside the corporation
limts and the limts of Special Gade Minicipalities, the
i nhabitants whereof partronise theatres within the belt.
Al this shows that the classification or the distinction
made between theatres situated within the belt and the
theatres outside the belt
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is not an unreasonable one. It also establishes that the
theatres within the belt are akin to and conparable to the
theatres situated wthin the areas of corporation and
Special G ade Municipalities. It is not disputed that the
adnmi ssion systemfetches nore revenue to the State. It is
precisely for this reason that the said systemis continued
in the mjor cities. It cannot be said t hat t he
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classification has no nexus to the object.

It is then argued that the theatres situated within a
village panchayat or a |esser Grade Municipality cannot be
equated with the theatres situated within the corporation
areas or for that matter those situated within the areas of
Special G ade Municipalities nerely by virtue of the fact
that they abut the latter areas. The material referred to
above does, however, establish that the theatres situated
within the belt are substantially in the same position as
those within the corporation/special grade nunicipality
areas, if not better. W may also nention that the concept
of belt is not a novel one. In adjoining Andhra Pradesh,
this concept has beenin force since quite a few years
earlier to its introduction in Tam | Nadu

It is then argued that while equating the theatres
situated within the belt with the theatres situated w thin
the corporation areas, the rates of admission for the
theatres in the belt are retained at the original |evel.
(As stated herei nabove, rates of adm ssion are prescribed
under the Tanil Nadu C nena (Regul ati on) Act and the rules
and orders made thereunder. Different rates of adm ssion
are prescribed for theatres situated in different categories
of local areas and-also having regard to the amenities
provided therein). The petitioners grievance is t hat
theatres situated within a gram panchayat or a | esser grade
nmunicipality, as the case nmay be, are permitted only the
rates of admissible for that |ocal areas, they are still not
allowed to charge the higher rates of ‘admission in force in
such areas. The argunent is that if they are to be equated
with the theatres within the corporation and other areas
they should al so be allowed to charge the rates of adn ssion
prevalent in corporation areas. W are not inpressed,
Firstly, rates of adm ssion do not nerely depend upon the
category of local area but al so upon the anenities provided
in the theatre. Secondly, the very systemof levy in both
areas is different. Under section 4(i.e., adm ssion  system
the rate of tax was 53% of the adm ssion charge, which is
now brought down to 40% by the inpugned Anendnent Act on the
actual nunber of tickets sold whereas in respect of theatres
governed by conposition
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system the rate of levy-whether it is 27% or any other
per cent age is upon the gr oss col l ection capaci ty
irrespective of the actual nunber of tickets sold for a show
or over a week. Thirdly, the rates of admssion are
prescri bed under a different enactnent. |[If the petitioners
are so advised they can always apply to the _appropriate
authority for revision of rates of admission. (It is.  not
submitted by the petitioners that any of them has applied
and have been refused. The contention, therefore, is
unaccept abl e. We nmay also nmention in this connection that
the petitioners are not suffering any real prejudice.
VWi chever the system of taxation, the anpunt collected by
way of entertainment tax is to be made over to the State
Even wunder the conposition systens, the fornula evolved is
supposed to represent the anpbunt really collected by way of
entertai nment tax. It may be that in a given case or
probably in nmany cases-the exhibitors nay be saving a part
of the ampunt collected by way of entertainment tax by
payi ng only the compounded anount. But it may not
necessarily be so. There nay be theatres where the fornula
nmay work to their prejudice because of their | ow occupancy
rate. In any event, the nere fact that an exhibitor is able
save a part of the tax by paying the conmpounded anount
cannot be treated as a benefit in |aw which he is deprived
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of by follow ng the adm ssion system

Reference in this connection may al so be made to the
position obtaining in Andhra Pradesh as is evidenced by the
Judgenent in wit petition No. 6404 of 1986 and batch dated
19th July, 1984 which is now pending appeal in this court.
In that State, the exhibitors are opposing the comnposition
system They want the adnission systemto continue. e
need not go into the precise reason why the exhibitors in
Andhra Pradesh are opposing the conposition system or why
the Tami|l Nadu exhibits are opposing the adm ssion system
Suffice it to say, that conposition system is only a
substitute system and the forrmula evolved thereunder is
supposed to represent approximately the true anount
collected by an exhibitors by way of entertainment tax.
Under both the systens, the entertainment tax collected from
the cinegoer has to be nade over to he State. May be that
the conposition systemis nore convenient in the sense that
it obvi at es keeping of records. est abl i shi ng their
correctness and so on and so forth.

Yet ' _anot her argunent urged is that while bringing al
the theatres located in the belt to the adm ssion system
the inpugned provision has exenpted the open-air theatres
and tenporary theatres from such changeover.

181

This is said to/'be a discrimnatory action. We cannot
agr ee. So fat as open air theatres are concerned, it is
stated by the respondents that there are only two such
theatres in the entire state. 1t is not the case of the
petitioners’ that any such theatre is located in any of the
belts concerned herein. Even otherw se, open-air theatres
and tenporary theatres stand on a different footing from
per manent theatres. They are a class apart. If the
i mpugned provisions has treated themas a separate class, no
obj ection can be taken thereto.

Anot her argunent urged by Sri Parasaran is that the
petitioners’ had come to entertain a legitimte expectation
based upon legislative practice that they would not be
brought over to admission system  Factually speaking, we
nmust say that no such legislative practice has been brought
to our notice. Prior to 1978, all the theatres all over the
State were governed by adm ssion system al one. Even after
i ntroduction of Section 5(A) and 5(B) it was made applicable
to several local areas in two stages i.e., in 1978 and 1982.
| ndeed by Anendnment Act 20/83 and 48/86 certain |ocal areas
governed by Section 5(A) and 5(B) were renmoved from their
purview and brought back to adni ssion system The entire
experiment has been spread over a period of only about 14

years. We cannot say that this period is sufficient to
establish, what may be called, a ’'legislative  practice’

Even otherwi se, we are not satisfied that the said theory
can be brought in to defeat or invalidate a |legislation. It

may at the nost be used against an adninistrative ‘action

and even there it may not be an indefeasible right. No case
has been brought to our notice where a |egislation has  been
invalidated on the basis that it offends of legitimte
expectation of the persons affected thereby. W may in this
connection refer to the decision of the House of ords in
Council of civil Service Unions and Ors. v. Mnister for the
Cvil Service, (1985) A C. 374, wherein this theory is
referred to. In this case, the staff of CGover nient
Conmuni cati ons Headquarters (G CHQ had the right to
uni onisation. By an order nade by the Government this right
to unionisation was taken away insofar as the enpl oyees of
G C H Q are concerned. The Union questioned the samne. It
was held by the House of Lords that though the Unions had a
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uni oni sation t hey would be consulted, t he security

consideration put forward by the Governnment, over-ride the
right of the petitioner’s to prior consultation
182

We are also not inpressed by the argunent that the
i mpugned change-over anpunts to unreasonable restriction
upon the petitioners’ fundanental right to trade. Whichever
the system the exhibitor’'s liability is only to make over
the tax collected by himto the State. W have referred
herei nbefore to nmaterial placed before the court, which
shows that the theatres situated within the belts are in no
way differently situated that the theatres located wthin
the corporation areas. It may also be noted that all has
been done by the inpugned provision is to bring back these
theatres to adnission system by which they were governed
prior to 1978 Amendnent.

For all the above reasons, these appeals fail and are
di sm ssed, No order as to costs.
T.N A Appeal s di sm ssed.
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