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ACT:

Sea Custons-Effect of confirnmation of order in appeal-Oder
of Collector nerged into that of Central Board of | Revenue
--Sea Custonms Act, 1878 (8 of 1878).

HEADNOTE

The respondent inported 2,000 drunms of mneral oil and the
appel l ant confiscated 50 drums and inposed a personal
penalty. The appeal of the respondent was dism ssed by the
Central Board of Revenue. The respondent filed a petition
under Art. 226 of the Constitution in the Calcutta High
Court. A Full Bench of the Hi gh Court held that" the  High
Court had no jurisdiction to issue a wit against the
Central Board of Revenue in view of the decision in the case
of Saka Venkata Subbha Rao. However, as the Central Board
of Revenue had nerely dism ssed the appeal against the
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order of the appellant, the Hi gh Court further held that it
had jurisdiction to pass an order against the appellant.
The appellant came to this Court after obtaining a
certificate.

Held that the appellant had nerged into that of the Centra
Board of Revenue and hence no order could be issued against

the appellant. It is only the order of the appellate
authority which is operative after the appeal is disposed
of . It is imuaterial whether the appellate order reverses
the original order, nodifies it or confirns it. The

appel l ate order of confirmation is as efficacious as an
operative order as an appellate order of reversal or
nodi fication. As the appellate authority in this case was
beyond the territorial jurisdiction of the Hgh Court, it
was not open to the High Court to issue a wit to the
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original authority which was within its jurisdiction

El ecti on Commi ssion, India v. Saka Vankata Subba Rao, [1951]
S. C R 1144, A Thangal Kunju Mudatiar v. M Venkitachal am
Poiti, [1955] 2 S. C. R 1196, Conmi ssioner of I|ncome-tax v.
Ms. Amitlal Bhogilal & Co. [1959] S. C. R 713 and Madan
CGopal Rungta v. Secretary to the Governnent of Oissa,
(1962) (Supp.) 3 S.C.R followed.

Barkatali v. Custodian General of Evacuee Property, A 1. R 1954
Raj . 214, overrul ed.

Jogi nder Si ngh Waryam  Si ngh V. Director, Rur a
Rehabilitation, Pepsu, Patiala, A 1. R 1955 Pepsu 91
Bur hanpur National Textile Wrkers Union v. Labour Appellate
Tribunal of India at Bonbay, A |I. R 1955 Nag. 148, and
Azmat U | ah v. Custodian, Evacuee Property, A l.R 1955 Al
435, approved.

State of U P. v. Mhammed Nooh, [1958] S. C. R 595,
di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE, JURI SDI-CTI ON:* Givil Appeal No. 383 of 1961
Appeal fromthe judgnment and order dated July 21 1959, of
the Special Bench of the Calcutta H gh Court in Matter No.
76 of 1952.

D. R Prem and /'R L. Dhebar, for the appellant and
respondents NOS. 2 and 3.

S. P. Desai and B. 'P. Maheshwari, for respondent No. 1
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1962. April 30. The Judgnent of the Court was delivered by
WANCHOO, T.-This ii an appeal on a certificate granted by
the Calcutta Hi gh Court. The brief facts necessary for
present purposes are these. The respondent had ‘inported
2,000 drunms of mineral oil. Qut of this quantity, the
appel l ant, the Collector of Customs, Calcutta, confiscated
50 drums by order dated Septenmber 20, 1950. He al so inposed
a personal penalty of Rs.61,000/0on the respondent under the
Sea Custons Act, No. 8 of 1878, (hereinafter referred to as
the Act). The respondent appealed to the Central Board of
Revenue under s. 188 of the Act, and this appeal was
dismissed in April 1952. Thereupon the respondent filed a
petition wunder Art. 226 of the Constitution in the H gh
Court. We are in the present appeal not concerned with the
nerits of the case put forward by the respondent, for the
matter has not yet been heard on the nerits. When the
petition came up before a |learned Single Judge a question
was raised as to the jurisdiction of the High Court to hear
the petition in viewof the decision of this Court in
El ection Commission India v. Saka Venkata Subba Rao. (1) As
the | earned Single Judge considered the point inportant, he
referred the matter to a larger bench; and eventually the
guestion was considered by a Full-Bench if the H gh' Court.
The Full-Bench addressed itself tw questions in that
connection, nanely, (i) whether any wit could i ssue against
the Central Board of Revenue which was a party to the wit
petition and which was permanently |ocated outside the
jurisdiction of the H gh Court, and (ii) whether if no wit
could issue, against the Central Board of Revenue any wit
could be issued against the appellant, which was the
original authority to pass the order under challenge, when
the appell ate
(1) (1953) S.C.R 1144,
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authority (namely, the Central Board of Revenue) had nerely
di sm ssed t he appeal
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The Full-Bench held on the first question. that the High
Court, had no jurisdictionto issue a wit against the
Central Board of Revenue in view of the Precision in the
case of Sake Venkata Subba Rao.(1l). On the second question
it held that as the Central Board of Revenue had nerely dis-
m ssed the appeal against the order of the Collector of
Custons Calcutta, the really operative order was the order
of the appellant, which was |ocated within the jurisdiction
of the H gh Court, and therefore it had jurisdiction to pass
an order against the Collector of Custonms in spite of the
fact that order had been taken in appeal (which was
di smssed) to the Central Board of Revenue to which no wit,
could be issued. The Full-Bench further directed that the
petition would be placed before the | earned Single Judge for
disposal in the light of its decision or, the question of
jurisdiction. Ther eupon there was an application for a
certificate to appeal to this Court, which was granted; and
that in how the matter has cone up before us.
The only question which lells for decision before us in the
second question debated in the - H gh Court,. nanel vy,
what ever ~the H gh Court would have jurisdiction to issue a
wit against the Collector of Custons Calcutta in spite of
the fact that his order was taken in appeal to the Centra
Board of Revenue against which the H gh Court could not
issue a wit and the appeal had been dism ssed. There seens
to have been a difference of opinion anpbngst the H gh Courts
in this matter. The Rajasthan H gh Courts in Barkatali wv.
Custodi an Ceneral of Evacuee Property (1) held that where
t he
A l.R (1904) Raj. 214.
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ori gi nal authority passing the order was wthin t he
jurisdiction of the High Court but the appellate authority
was not within such jurisdiction, the Hi.gh Court would stil
have jurisdiction to issue a wit to the original authority,
where the appellate authority had nerely dismssed the
appeal and the order of the (original authority 'stood
confirmed w thout any nodification whatsoever. On'the other
hand, the PEPSU H gh Court in Jogi nder Singh Waryam Singh v.
Director, Rural Rehabilitation. Pepsu Patiala, the Nagpur
Hi gh Court in Burhanpur, National Textile Wrkers Union, v.
Labour- Appellate Tribunal of India at Bormbay ( 2) and the
Al | ahabad High Court in Azmat U | ah, v. Custodian, Evacuee
Property (3 ) held otherwise, taking the view that even
Were the appeal was nerely dismissed, the order of the
original authority merged in the order of the appellate
authority, and if the appellate authority was beyond the
territorial jurisdiction of the Hi gh Court, no wit could
issue even to the original authority. It may be nentioned
that the Rajasthan High Court had occasion to reconsider the
matter after the decision of this Court in A Thanga
Kunju Mudaliar v. M Venkita-chal am Potti ( 4) and held
that in view of that decision, itsearlier decision in
Barkatali’s case (5) was no | onger good |law. The Hi gh Court
has however not noticed this |ater decision of the Rajasthan
Hi gh Court to which the | earned Chief Justice who was party
to the earlier Rajasthan case was al so a party. The rmain
reason which inpelled the H gh Courts, which held otherw se,
was that the order of the original authority got nerged in
the order of the Appellate authority when the appeal was
di sposed of and therefore if the Hgh Court had no
territorial jurisdiction to issue a wit against t he
appel l ate authority it could not issue a wit
(1) Al1.R (1955) Pepsu 91
(3) A 1. R (1955) All- 435.
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(2) A 1. R (1955) Nag. 148.
(4) 1955 2 S. C R 1196-
(5 A 1.R (1954) Raj. 214.
568
against the original authority, even though the appellate
authority had nerely dismssed the appeal wthout any
nodi fication of the order passed by the original authority.
The question therefore turns on whether the order of the
original authority becones nerged in the order of the
appel l ate authority even where the appellate authority
nerely dism sses the appeal wi thout any nodification of the
order of the original authority. It is obvious that when an
appeal is made, the appellate authority can do one of three
things, nanely, (i) it may reverse the order under appeal
(ii) it my nodify that order, and (iii) it may nerely
dism ss the appeal and thus confirmthe order w thout any
nmodi fi cation. It is not disputed that in the first two
cases where the order of the original authority is either
reversed 'or nodified it is the order of the appellate
aut hority which i's the operative order and if the Hi gh Court
has no jurisdiction to issuea wit to the appellate
authority it cannot issue a wit to the original authority.
The question therefore is whether there is any difference
between these two  cases and the third case where the
appel l ate authority dism sses the appeal and thus confirnms
the order of the original authority. It seems to us that on
principle it is difficult to draw a distinction between the
first tori kinds of orders passed by the appellate authority
and the third kind of order passed by it. In_ all these
three cases after the appellateauthority has disposed of
the appeal, the operative order is the order of the
appel l ate authority whether it has reversed the  origina
order or nodified it or confirnmed it.~ In llaw, the appellate
order of confirmtion is quite as _efficacious '@ as an
operative order as an appellate order of reversal or
nodi fication. Therefore, if the -appellate authority is
beyond the territorial jurisdiction of the Hgh Court it
seens difficult to bold even in a case where the appellate
569
authority has confirned the order of the original authority
that the High Court can issue a wit to the original
authority which my even have the effect of —setting aside
the order of the original authority when it cannot issue a
wit to the appellate authority which has confirned the
order of the original authority. In effect, by issuing a
wit to the original authority setting aside its order, the
H gh Court would be interfering with the order of the
appel l ate authority which had confirned the order or. the
original authority even though it has DO territoria
jurisdiction to issue any wit to the appellate authority.
We therefore feel that on principle when once an order of an
original authority is taken in appeal to the appellate
aut hority whi ch is located beyond t he territoria
jurisdiction of the High Court, it is the order after the
appeal is disposed of; and as the H gh Court cannot issue a
wit against the appellate authority for want of territoria
jurisdiction it would not be open to it at issue a wit to
the original authority which may be within its territoria
jurisdiction once the appeal is disposed of, though it may
be that the appellate authority has nmerely confirned the
order of the original authority and di sm ssed the appeal
It is this principle, viz., that the appellate order is the
operative order after the appeal is disposed of, which is in
our opinion the basis of the rule that the decree of the
| ower court merges in the decree of the appellate court, and
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on the sane principle it would not be incorrect to say that
the order of the original authority is merged in the order
of the appellate authority whatsoever its decision-whether
of reversal or nodification or mere confirmation. Thi s
matter has been considered by this Court on a nunber of
occasions after the decision in Saka Venkata Subba Rao’s

case. (1)
(1) (1953) S.C. R 1144.
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In A. Thangal Kunju Midaliar’s case (1), though the point
was not directly in issue in that case, the Court had
occasion to consider the matter (see p. 1213) and it
approved of the decisions of the PEPSU, Nagpur and All ahabad
High Courts, (referred to above). Then in Comn ssioner of
Income-tax v. Messrs. Anritlal Bhogilal and Conpany (2), a
simlar question arose as to the nerging of an order of the
i ncome-tax officer-into the order of the Appellate Assistant
Conmi ssi oner passed in appeal in connection with the powers
of the Comm ssioner of Inconme-tax in revision. Though in
that case the order of registration by the Incone-tax
officer was held not to have nerged in the order of the
Assi stant Conmmi ssioner ~on appeal in view of the specia

provisions of the Income tax Act, this Court observed as
follows in that connection at p. 720 :-

", There can be no doubt that, if an appeal is
provi ded against an order . passed by a
tribunal, the decision of the appel | ate

authority is the operative decision in |aw
| f the appellate authority nmodi fi es or

reverses the decision of the tribunal, it is
obvious that it is the appellate decision that
is effective and can be enforced. In law the

position would be just the same even if the
appel | ate deci si on nerely confirms t he
decision of the tribunal. As a result of the
confirmation or affirmable of the decision of
the tribunal by the appellate authority the
original decision nerges in the ‘appellate
decision and it is the appellate decision
al one which subsists and is —operative and
capabl e of enforcenent.

The matter was considered again by this Court, in Mdan

Gopal Rungta v. Secretary to the Governnment of Orissa (3) in

connection with an order of the

(1) (1955)2 S.C. R 1196. 12) (1959) S.C.R 713,
(3) (1962) (Supp.) 3 S.C.R 966.
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Central CGovernment in revision under the Mneral Concession
Rul es, 1949, framed under the Mnes and M neral s (Regul ation
and Devel oprent) Act, (No. 53 of 1948) and it was held that
when the Central Governnent rejected the review <~ petition
agai nst the order of the State Government under the M nera

Concession Rules it was in effect rejecting the application
of the appellant of that case for grant of the mning |ease
to him The question of the original order wth the
appel l ate order was al so considered in that case though it
was pointed out in viewof r.60 of the Mneral Concession
Rules that it is the Central CGovernnent’'s order in review
which is the effective and final order. Learned counsel for
the respondent sought to distinguish Madan Gopal Rungla’s
case (1) on the ground that it was based nmainly on an
interpretation of r. 60 of the Mneral Concession Rules
1949, though he did not pursue this further when s. 188 of
the Sea Custons Act was pointed out to him

The main reliance however of the respondent both in the H gh
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Court and before us is on the decision in the State of Uttar
Pradesh v. Mohmmed Nooh (2). That was a case where a public
servant was di smissed on April 20, 1948 before the Constitu-
tion had cone into force. H s appeal from the order of
di smissal was dismssed in May 1949 which was also before
the Constitution cane into force. H's revision against the
order in the appeal was disnmssed on April 22, 1950, when
the Constitution had conme into force, and the question that
arose in that case was whether the dism ssed public servant
could take advantage of the provisions of the Constitution
because the revisional order had been passed after the
Constitution came into force. |In that case, this Court
certainly held that the order of dismssal passed on Apri
20, 1948 could not be said to have nerged in the orders in
appeal and in revision. It (1) (1962) (Supp.) 3 S.C R 906.
(2) (1958) S.C.R 595
572
was pointed out that the order of dism ssal was operative of
its own 'strength as fromApril 20, 1948 and the public
servant . 'stood dism ssed as fromthat date and therefore it
was a case of dismssal before the Constitution came into
force and the. public servant could not take advantage of
the provisions of the Constitution in view of the fact that
his dism ssal had taken place before the Constitution had
cone into force. As was pointed out  in Midan Gopa
Rungta's, case(1l) Mhammad Nooh’s case (2) was a specia
case, which stands on its own facts. ~The question there was
whet her a wit under Art. 226 coul d be issued in respect of
a dismssal which was effective from 1948. The relief that
was being sought was agai nst an order of _dism ssal which
cane into existence before the Constitution cane into force
and remai ned effective all along even after the dism ssal of
the appeal and the revision fromthat order. [t was in
those special circunstances that this Court held that the
di smssal had taken place in 1948 and it could not be the
subj ect-matter of consideration ~under Art.226 of the
constitution, for that would be giving retrospective effect
to the Article. The argunent based on the principle of
nerger was repelled by this Court . in that case on two
grounds, nanely, (i) that the principle of nmerger applicable
to decrees of courts would not be applicable to departnental
tribunals, and (ii) that the original —order would be
operative on its own strength and did not gain greater
ef fi cacy by the subsequent order of dismissal of the appea
or revision. in effect, this neans that even if the
principle of merger were applicable to an order of disnissed
like the one in Mohammad Nooh's case, (2) the fact would
still remain that the disnmissal was before the Constitution
cane into force and therefore the person dismss could not
take advantage of the provisions of the Constitution, so
(1) (1962)(Supp.)3 S.C. R 906.

(2) (1958) S.C.R 595.
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far as that dismssal was concerned. That case was not
concerned with the territorial jurisdiction of the High
Court wher e the original authority is wi thin such
territorial jurisdiction while the appellate authority is
not and nust therefore be confined to the special facts with
which it was dealing. W have therefore no hesitation in
hol ding consistently with the view taken by this Court in
Mudaliar’'s case (1) as well as in Messrs. Anritla
Bhogilat’'s (2) that the order of the origin% authority nust
be held to have nerged in the order of the appellate
authority in a case like the present and it is only the
order of the appellate authority which is operative after




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

the appeal is disposed of. Therefore, if the appellate
authority is beyond the territorial jurisdiction of the Hi gh
Court it would not be open to it toissue a wit to the
original autbority which is within its jurisdiction so 1ong
as it can not issue a wit to the appellate authority. It
is not in dispute in this case that no wit could be issued
to the appellate authority and in the circunstances the Hi gh
Court could issue no wit even to the original authority.
We therefore allow the appeal, set aside the order of the
H gh Court and disnmiss the wit petition with costs.

Appeal al | owed.

(1) (1955) 2 S.C R 1196.

(2) (1959) S.C.R 713.
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