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The Judgrment of the Court was delivered by

RAJENDRA BABU, J. This appeal is filed under Section 10(1) of the Specia
Court (Trial of Ofences relating to Transaction in Securities) Act, 1992
(hereinafter referred toas "the Act’) . A suit had been filed by the

St andard Chartered Bank (SCB) agai nst Canbank Mutual Fund (CMF) for refund
of a sumof Ms. 72.25 crores clainmng the sanme to be due under three SG
transfer fornms in Governnent of India security transactions purported to
have been undertaken between SCB and CMF in August/ Septenber 1991. In the
course of the witten statement CMF took the stand that the transactions
were squared off on the basis of ‘docunents nmade avail able to the appellant
before affirmng the witten statenent and tendering evidence.

The Special Court held that taking up a false defence as pleaded in the
witten statenent and repeating the samein the evidence in chief amunts
to contenpt of court and convicted the appellant to undergo sinple

i mprisonnent for a period of two weeks and pay fine of Rs. 2 thousand. The
| earned Judge in the course of the order held that perjury is contenpt and
there is a growi ng tendency anbngst parties not to honour their commtnents
and pay up their dues and liabilities and file any sort of defence
irrespective of whether it is true or not; that, therefore, it is for
courts to actively curb such tendencies. The Special Court prima facie felt
that the defendant and deponent of witten statement were aware that the
defence was false at the tine when witten statements were filed and
knowing it to be false took the sanme and sought to persist with it at the
trial. Two show cause notice were issued-one under Sections 182, 183, 191
192, 193, 199, 200 and 209 of the Indian Penal Code and anot her for
contempt of court-, however, no action was taken pursuant to the notice

i ssued for offences under the Indian Penal Code and these proceedi ngs stood
dr opped.

At the very outset, on behalf of the appellant an unconditional apol ogy was
tendered. It was stated that in spite of fact that the appellant had a good
answer to the show cause notice the apol ogy was being tendered. However,
the Special Court rejected the apol ogy tendered by the appellant by
observing that there is an increasing tendency to first commt the perjury
contenpt and, when caught out, tender an unconditional apology and such an
apol ogy is not an expression of genuine renorse. In the course of the
order, the learned Judge noticed as follows :-

"I'n evidence in chief an explanation was sought to be given as to why such
averments were nade in the witten statement. O course, as the

expl anati ons thensel ves showed that the avernents in the witten statenents
wer e based on hearsay evidence the court did not allow the explanations to
come on record. The fact remains that in evidence in chief the false
statements were sought to be supported. Thereafter in cross-exam nation an
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attenpt was first made to justify the fal se avernents. Only when it was
found that the fal sehood could not be mmintained that the truth was
adm tted. "

Though several contentions had been rai sed before the Special Court, it is
unnecessary to advert to the sane. Al that we need to examne in this case
i s whether the defence taken by the appellant woul d anount to contenpt of
court.

In this case, the false statenent alleged is as under :-

"5(e) On 27th May 1991, the 1st defendant, in the course of their

i nvest ment busi ness, had purchased certain securities being 11.50% GO 2008
securities of the aggregate face value of Rs. 58.39 crores fromthe Bank of
Karad Ltd., Hten Dal ai had acted as a broker in this transaction. The said
Bank of Karad Ltd., in order to effect transfer of the said securities to
the first Defendant issued its conbined SG transfer from authorising the
Reserve Bank of I'ndia to operate its SG account and transfer and assign
the said securities'to the SG account of the 1st Defendant. In

consi deration of the said securities purchased by the 1st Defendant, the
1st defendant issued their cheque dated 27th May, 1991 bearing No. 160319
in favour of the said Bank of ‘Karad Ltd. for the sumof Rs. 58,90, 16, 042. 44
bei ng the cost of the said securities of face value Rs. 58.39 crores and
the anmpunt of interest accrued thereon up to 27th May 1991

(f) On 29th May, 1991, the 1st Defendant | odged the said SG transfer forns
for 11.50% GO 2008 securities of face value of Rs. 58.39 crores issued by
the Bank of Karad Ltd., with Reserve Bank of India, Public Debt Ofice, for
cl earance. On 29th May, 1991, the Reference Bank of India returned the said
SG. transfer formissued by the Bank of Karad Ltd. on account of

i nsufficient balance. On 31st My, 1991, the said SG transfer form was
again presented to the Reserve Bank of India for clearance but was again
returned for want of insufficient balance.

(g) The 1st Defendant thereafter handed over the said SG transfer formfor
11.50% GO 2008 securities of face value Rs. 58.39 crores issued by the
Bank of Karad Ltd. to the broker Hiten Datal sonetime in July 1991 for
rectification and replacenment by a fresh SG transfer form of the said Bank
of Karad Ltd.

(h) During the period 1991 August to Decenber 1991, the 1st defendant in
the course of their investnent business, entered into three sale
transacti ons whereunder the 1st defendant sold 11.5% GO 2008 securities to
the plaintiff, particulars whereof are as follows :

(i) On 23rd August, 1991, the 1st defendant sold 11.50% GO 2008
securities of the aggregate face value Rs. 10 crores.

(ii) On 26th August 1991 the 1st defendant sold 11.50% GO 2008
securities of the aggregate face value of Rs. 7 crores.

(iii) On 4th September 1991, the 1st defendant sold 11.50% GO 2008
securities of the aggregate face value of Rs. 43.00 crores.

In all the aforesaid three sale transactions Hten Dal ai had acted as a

br oker and he had approached the 1st defendant with a request to purchase
the said securities on behalf of the plaintiff. In all the aforesaid three
sal e transactions, Hiten Dalai and/or his representative had brought the
plaintiff cheque to the 1st defendant and had collected for the plaintiff
fromthe 1st defendant the cash nenps, along with the transfer forns issued
in favour of the plaintiffs.

(i) The 1st defendant say that the SG transfer formissued by the Bank of
Karad Ltd. for Rs. 58.39 crores for 11.50% GO 2008 securities had remai ned
outstanding till Decenmber 1991. The 1st defendant had nade enquires wth
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Hiten Dalai in respect of the said SA& transfer fornms issued by the Bank of
Karad Ltd. and which had been returned to Hiten Dalai in July 1991 for
rectification and replacenent. On enquiry, Hiten Dalai infornmed the 1st

def endant that since there were sale transactions outstanding for the sane
security between the plaintiff and the 1st defendant in the sum of Rs. 43
crores and Rs. 10 crores, the 1st defendant transactions with the plaintiff
to the extent of Rs. 59.39 crores would be squared off and delivery of al
the security would be directly transacted and adjusted between the Bank of
Karad Ltd. and the plaintiffs. He advised the 1st defendant, he would
directly deliver to the plaintiffs fresh SG fornms for that amount issued
by the Bank of Karad Ltd. to the plaintiffs and would return to the

def endant, three transfer formof Rs. 43 crores, Rs. 10 crores and 7 crores
i ssued in favour of the plaintiffs and the 1st defendant transaction with
the Bank of Karad Ltd. and the plaintiff would stand squared off and 1st
def endant would remain l'iable for securities of only the bal ance of Rs.
1.61 crores.

(j) Accordingly, on 19th Decenber, 1991, Hiten Dal ai brought form and on
behal f ' of 'the plaintiff the original SG. transfer formin respect of the
11.50% GO 2008 securities sold to the plaintiff on 26th August, 1991
(aggregate face value Rs. 7 crores) with a request to substitute the said
SGL transfer forms with two SGL transfer forms, one dated 19th Decenber
1991 for Rs. 58.59 crores and another dated 18th Decemnber, 1991 for Rs.
1.61 crores. The said Hiten Dalai who had earlier in the day brought the
said SA transfer forms dated 26th August, 1991 for Rs. 7 crores fromthe
plaintiffs, took the fresh 2 SG transfer forns (one dated 19th Decenber
1991 for Rs. 1.61 crores) for the plaintiffs fromthe 1st defendant on the
same day.

(k) On 20th Decenber, 1991, the SA transfer formfor Rs. 1.61 crores was
presented by the plaintiffs to the Reserve Bank of India and cl eared by
effecting transfer of securities of face value of Rs. 1.61 crores fromthe
1st defendant SA account to the plaintiff SG account.

(1) I'n the aforesaid circunstances, the aforesaid transacti ons between the
1 st defendant and Bank of Karad Ltd. and the 1st defendant and the
plaintiff were squared off by Hiten Dalai in or about Decenber 1991 between
the Bank of Karad Ltd. the plaintiff. On the 1lst defendant transactions
with the 2 banks having been squared off, the 1st def endant obligations
under the said three SG transfer forms dated 4.9.1991 for Rs. 43 cores,
dated 23.8.1991 for Rs. 10 crores and dated 19.12.1991 for Rs. 5.39 crores
were di scharged and there was no liability on part of the 1st defendant."”

The appel |l ant took the stand that he was worki ng as Divisional Manager in
Charge of Systens in the Enpl oynment of Canbank Mutual Fund; that at the

rel evant time he was not concerned with transactions of investment; that in
June 1993 Canbank investnent Services Limted was incorporated to nanage
the affairs of the Canbank Mutual Fund and that his services were,
therefore, transferred to this Conpany initially as a Divisional Mnager
and from Decenber 1994 as an Assistant General Manager; that on receipt of
the Standard Chartered Bank's |letter dated 19th May, 1992 there appears to
have been an internal inquiry by General Manager and the Chief Executive
(Fund) and enquiries were al so made by M. Acharya who was Assi stant

General Manager at that time and he submitted a note on 27th May, 1992.
Further stand of the appellant was that he had been instructed to affirm
the witten statenent on behalf of the trustees and he had no persona

know edge of the transactions and based on the records he verified the
statement. The rel evant records which the appellant read in order to verify
the witten statement were -

(a) M. Acharya's letter dated 16th June, 1992;
(b) Plaint in suit No. 31 of 1994,

(c) Jankiraman’s Committee Report;
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(d) Charge-sheet filed by CBI in Case No. RC43(a)/92/ ACB/ BOM

(e) A statement recorded by CBI fromone M. Manoj Rane; (O Two
affidavits of M. Hiten Dal a

On the basis that the note of M. Narichania indicated that the defence of
squaring off was not correct, the Special Court concluded that "thus except
for Canbank’s own documents, there is not a single docunent which shows or
supports case of ’'squaring off. On the contrary, all documents of

i ndependent parties show that there is no 'squaring off as pleaded . The
Speci al Court after adverting to various portions of the evidence further
hel d that the appellant had committed contenpt of court. However, when the
appel lant tried to explain his position in regard to these natters, to

whi ch we have adverted to earlier, the same were not allowed to be brought
on record on the basis that they are outconme of hearsay.

The | earned Additional Solicitor General, who appears for the appellant,
contended that the l'earned Judge of the Special Court had gone far beyond
the scope of the contenpt jurisdiction, particularly when the Court held
that on the basis of the docunents produced by the CMF the stand of the
Bank had been throughout what had been stand in the witten statenent,
though, with reference to other material, that stand may be falsified. He
contended that in a ‘case of this nature what is inportant is that the party
verifying the statenent or tendering evidence before Court should be doing
so deliberately and to his know edge the statenment nust be false. He drew
our attention to the fact that the | earned Judge had noticed that the stand
of the appellant was in confirmty with plaint filed in the connected suit
by CWF and that suit was yet to be tried at that stage when the order under
appeal was passed. Subsequently another |earned Judge who tried the suit of
CVMF held that the claimin that suit, which is akin to the defence as
raised in the present case, is true and correct even after making a
reference to the decision in the case out of which the contenpt proceeding
arises. Therefore, in the circunstances of the case, he submtted that when
two views are possible on the basis of pleadings raised in a case, the sane
woul d not anpbunt to contenpt of court at all

The written statenent had been verified by the appellant that what is
contained in witten statenent is based on the information received from
the records of the defendants Nos. 2 to 11 and he believed the sane to be
true. The verification of facts adverted to in the witten statenent is not
made on the basis of personal know edge of the appellant and the defence
set up by himis on the basis of the stand taken by CMF in the conpanion
suit. Wen in a suit of the CWF the stand had been accepted, but in the
suit agai nst CVF such stand had been dis-believed, it becones difficult to
say that the appellant had deliberately stated fal sehood to m sl ead the
court or to sinply gain time to the di sadvantage of the other party in this
matter. Wiere a verification is specific and deliberately false, there is
nothing in law to prevent a person from being proceeded for contenpt. But
it must be renenbered that the very essence of crinmes of this kind is not
how such statenments may injure this or that party to litigation but how
they may deceive and nmislead the courts and thus produce nischievous
consequences to the adm nistration of civil and crimnal justice. A person
is under a legal obligation to verify the allegations of fact nade in the
pl eadings and if he verifies falsely, he cones under the clutches of |aw
In order to expose a person to the liability of a prosecution of naking
fal se statement there nmust be a fal se statement of fact and not a nere

pl eadi ng made on the basis of facts which are thensel ves not false. Merely
because an action or defence can be an abuse of process of the court those
responsi ble for its fornulation cannot be regarded as comm tting contenpt,
but an attenpt to deceive the court disguising the nature of a claimis
contenpt. If the facts leading to a claimor defence are set out, but an
inference is drawn thereby stating that the stand of the plaintiff or
defendant is one way or the other it will not anpbunt to contenpt unless it
be that the facts as pl eaded thensel ves are fal se. Further, whomthe
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appellant tried to explain his case in his evidence, the sane was shut out
on the basis that it is hearsay. An officer of bank who had no persona
know edge of the transactions in question, and was deposing on the basis of
material on record, his evidence cannot be from his know edge and
necessarily has to be hearsay. Hence, the | earned Judge was not justified
in shutting out that part of the evidence.

We, therefore, set aside the order nmade by the | earned Judge of the Specia
Court initiating the proceedings for contenpt and convicting the appell ant

for the same. The entire proceedings in relation to contenpt of court stand
set aside. The appeal is allowed accordingly.




