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This is an appeal under Section 116A of the Representation of the
Peopl e Act, 1951 (hereinafter referred to as "the Act’). The appellant was
the petitioner in the election petition filed before the High Court. The
appel | ant and the respondent contested from 94 \026 Erandol Assenbly
Constituency in Maharashtra in the general elections held on 5.9.1999.
The respondent was decl ared el ected. ~The appellant, so to say, was the
runner up. The appellant filed the election petition before the H gh Court of
Bonbay, Aurangabad Bench, under Section 80 of the Act seeking a
declaration that the election of the respondent was vitiated since the
respondent was guilty of corrupt practices as defined in Section 123 (4) of
the Act. Various statenents said to have been nade by the respondent
during the election canpaign were put forward as anounting to corrupt
practices, before the Hi gh Court: The respondent denied some of the
statenents, pleaded that none of them anmounted to corrupt practice within
the neaning of the Act and that there was not even adequate pl eadi ng of
corrupt practices so as to justify the election petition even going to trial
The High Court rejected the prelimnary objection rai sed by the respondent
and proceeded to try the election petition. The H gh Court found that the
appel | ant has not established the corrupt practices inputed to the respondent
and has not been able to successfully challenge the el ection of the
respondent. Thus, the election petition was dismssed. It is this disnissa
that is challenged in this appeal

2. Though as noticed above, various statenents all egedly made by the
respondent or his supporters were put forward as constituting corrupt
practices, before us, only four instances and statenents were urged as
constituting corrupt practice. The first was, the statenent made by one
Subhash Deorao Patil to the effect that the appellant had taken noney while
voting for the Rajya Sabha el ections. The said allegation was rmade by
Subhash Deorao Patil in the presence of the respondent and it was urged

that it nust be taken to have been nmade with the consent of the respondent.
The other three statenents were attributed to the respondent hinself and
according to the appellant the respondent had all eged that the appellant had
di stributed noney to voters for securing their votes; that the appellant was
drunkard and that he had indulged in unfair practices to pass his

exam nations in his earlier days. These statenents were false to the

know edge of the respondent and they related to the personal character of
the appell ant and these statenents were reasonably cal cul ated to prejudice
the prospects of the appellant’s selection. It nmay be stated that the Court
which tried the el ection petition, cane to the conclusion that the appellant
had not established his case based on these aspects and dism ssed the

el ection petition. Learned counsel for the appellant attacked the findings of
the trial court and | earned counsel for the respondent defended the findings
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and sought dism ssal of the appeal

3. Section 123 of the Act describes what are corrupt practices. Sub-
section (4) thereof says that the publication by a candidate or his agent or by
any other person with the consent of a candidate or his election agent, of
any statenent or fact which is false, and which he either believes to be fal se
or does not believe to be true, inrelation to the personal character or
conduct of any candidate, or in relation to the candidature, or withdrawal of
any candi date, being a statenent reasonably calculated to prejudice the
prospects of the election of that candidate, anmpunts to a corrupt practice. In
the light of this position, we shall now deal with the effect of the four
statenments, one attributed to a supporter of the respondent and the ot her
three to the respondent hinself.
i The statenment attributed to Subhash Deorao Pati

In the electionpetition it was averred that Subhash Deorao Patil who
was a | eader of the Bhartiya Janata Party (BJP), spoke at an el ection
nmeeting held on 31.8.1999 at the instance of the respondent, a Shivsena
candi date, at Village Salva, Taluka Dhargaon, District Jalgaon. The
neeting was attended by approxinately 2500 voters. It is alleged that
Subhash Deorao Patil nade a speech lasting 3 to 4 minutes. The
respondent, the w nning candi date, cane to the dais while Subhash Deorao
Patil was in the mdst of his speech. After the respondent had taken his seat
on the dais, Subhash Deorao Patil made the follow ng statenent:,

"Money, when he remained with alliance in Zila Parishad, he

took noney, Money. This is very inportant thing. | amtelling
the citizens who are going. Mney fromthe el ections to Rajya
Sabha is there. He has taken noney for voting as a voter. This
noney belongs to us.. It is ours. He has not earned it from
hone. "

The el ection petition after setting out the above, proceeded to say that
this statement was nmade in the presence of the respondent and with his
consent. The respondent in the speech he subsequently delivered, did not
di sassoci ate hinself fromthe above statenent and did not protest against it
in any manner. According to the election petition, it was clearly stated that
the petitioner had accepted noney for voting for the candidates in the

election to the Legislative Council. He was a sitting Menber of the
Legi sl ative Assenbly. The Menbers of the Legislative Assenbly are al so
voters for the election to the Rajya Sabha. 1t was a clear statenent that the

appel l ant had accepted noney for voting in those elections.: The statenents
made by Subhash Deorao Patil with the consent of the respondent were

clearly false and the maker of the statement as well as the respondent
believed it to be false and never believed it to be true.. The statenent was in
relation to the personal character or conduct of the appellant and it was a
statenment reasonably cal culated to prejudi ce the prospects of election of the
appellant. It cast a reflection on the appellant as a person who takes bribe
for voting and for supporting alliance in Zila Parishad, Jalgaon. In support
of this allegation, a certified copy of the video cassette of the speech
del i vered by Subhash Deorao Patil delivered in Marathi, along with the
Engl i sh transl ation was produced.

4. The respondent in his witten statement denied that the neeting at

Sal va was attended by 2500 voters. He denied that Subhash Deorao Pati

had addressed the neeting with the consent of the respondent. He pl eaded
that he was not present on the dais when Subhash Deorao Patil was

addressing the neeting. The contents of the election petition in that regard
and the statenment attributed to Subhash Deorao Patil were denied. It was

pl eaded that the statenments made by Subhash Deorao Patil were not with

the consent of the respondent. The cassette produced in support of the

el ection petition was not a certified copy of the video recording. The
respondent was not guilty of any corrupt practice in that regard.

5. The trial Court had framed a ommi bus issue as issue No.1 reading
"Whet her the petitioner proves that the respondent has committed corrupt
practices under Section 123(4) of the Representation of the People Act,
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1951 on the grounds nentioned in paragraph Nos. 5, 9, 13, 15, 17, 19, 21

and 23 of the petition?" It was subsequently split up into nine issues so as
to enable the Court to specifically consider the allegations neeting-w se.
The rel evant issue regarding the allegation in paragraph 23 of the el ection
petition with which we are concerned here, was considered as issue No.1/9.
Though a nunber of wi tnesses were exam ned in support of the election
petition, |earned counsel for the appellant referred only to the deposition of
the appellant examined as PW1 in support of his submission. O course, he
also referred to the deposition of the respondent. |t appears that no other
wi t ness was exam ned specifically in support of this allegation in the

el ection petition. The Hi gh Court, after discussing the speech and the

evi dence, recorded a finding that this part of the speech attributed to
Subhash Deorao Patil nust be taken to be a statenment regarding the

personal character of the appellant. But the High Court found that there
was neither pleading nor evidence that the speech delivered by Subhash
Deorao Patil materially affected the election in question. It also found that

the appell ant has not discharged the onus cast on him to prove that
concerned st atenent was rmade by Subhash Deorao Patil with the consent of

the respondent. Asa fact, the H gh Court found that the respondent was no
doubt occupying a seat in the dais at the noment the particul ar statenent
was made by Subhash Deorao Patil, but then, the respondent had arrived on

to the scene while Subhash Deorao Patil was mi dway through his speech

There was, therefore, no sufficient material to infer that the respondent had
consented to the above statenent being made by Subhash Deorao Patil or

that the respondent had i nduced Subhash Deorao Patil to make such an

al l egation. The Court found that though the respondent was a candi date of
the BJP-Shivsena alliance, the fact renmmi ned that the respondent was a
menber of the Shivsena whereas Subhash Deorao Patil was a menber of

the BJP. According to the High Court, the appellant did not have the

needed control over Subhash Deorao Patil. The High Court thereafter relied
on the relevant decisions of this Court referred to in the judgnent under
appeal and canme to the conclusion that the statenent attributed could not be
said to be a corrupt practice indulged in by the respondent. The Hi gh Court
noticed that the respondent had delivered his speech after conclusion of the
speech of Subhash Deorao Patil but had not specifically repudiated the
statenment. But even then, the Court held that there was no adequate
material to find that this anbunted a corrupt practice. The Court also did
not enter a finding that the statenent was a fal se 'statenent-nmade to the
know edge of the respondent or his agent. It noticed'that there was not even
a plea that the prospects of the appellant in-the election was materially

af fected by the above statenent.

6. Learned counsel for the appellant relied on the decision in
Chandrakanta CGoyal v. Sohan Singh Jodh Singh Kohli , (1996) 1 SCC

378 and read to us paragraph 9 of that decision.  He placed enphasize on
t he observati on,

"It is adifferent matter that the consent may be inplied nore

readily from circunstances such as conduct of the candi date

evident fromhis personal presence at that tinme and place

wi t hout any protest."

He subnitted that since Subhash Deorao Patil was not a | eader of the
BJP, the inference of consent was readily available in this case. Learned
counsel for the respondent relying on the very same judgnent pointed out
that the circunstances clearly show that there was neither express or
i mplied consent on the part of the respondent to the statenment so nade by
Subhash Deorao Patil as it is established that the respondent hinself arrived
on the dais only when Subhash Deorao Patil was m dway through his
speech, though of course the particul ar statenment was nade after the
respondent had seated hinmself on the dais. He pointed out that this was a
case where a consent could not be inplied, not only because of the reasons
menti oned above but al so because of the fact that Subhash Deorao Pati
bel onged to another party, though in alliance with the party of the
respondent and it was not a case where consent could be readily inferred. It
was a case where consent had to be established positively and there was
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hardly any evidence on the basis of which such an inference could be

drawmn. He also pointed out that this was not part of any sustai ned canpai gn
on the part of the respondent or his agents and it was a solitary statenent
attributed to the | eader of a supporting party during the course of the entire
el ecti on canpaign and this al so negatived any presunption of consent. He

al so pointed out that there was no finding that the statement was fal se and
made so knowingly. He further submtted that there is no pleading or

evi dence that the prospects of the election of the appellant was in any

manner affected by the above sporadic statenent attributed to Subhash

Deorao Patil .

7. The burden to prove the corrupt practice is on the election petitioner
the appell ant before us.  Considering the materials made avail abl e and the
argunents raised before us, it cannot be said that the H gh Court was in
error in finding that the appellant has not established a corrupt practice as
contenpl ated by Section 123 (4) of the Act by the making of the above
statement by Subhash Deorao Patil. The statenment is seen to be vague and

not very precise. It is seen that it was a sporadic statenent made by the

| eader of ‘a party which was in alliance with the party of the returned

candi date. ~The statenent was one nmde by that | eader during the course of
his speech in-a neeting for which the respondent, the returned candi date,
arrived in the mddle of that speech. There is no evidence attenpted by the
appel l ant to show that any of the listeners at the neeting forned an adverse
i mpressi on about the appellant and the statenent had caused harmto the
prospects of the appellant at the hustings. In such a situation, it is not
possible to disagree with the High Court, when it held that the appellant has
failed to establish that the above statenment nade by the Subhash Deorao

Patil can be taken to be a statenent made with the consent of the

respondent, the returned candi date, knowing it to be false and that it has
affected the el ecti on prospects of the appellant.  Thus, on the whole, this
aspect urged by the | earned counsel for the appellant is seen to be not
acceptable to upset the finding of the H gh Court in that regard. W fee
that there is no adequate pleading or evidence to find the respondent guilty
of corrupt practice on this score.

8. The al |l egation regarding distributing of nmoney to voters
It was pleaded in the election petition that at a neeting on 1.9.1999 at
vi | | age Bhavarkhede, the respondent made the foll owi ng statenent:

"They have now only one capital. Shopping with noney has
begun. You all know how notorcycles are going to-the
bungal ow. Daily coupl e of people are being picked up on the
not orcycl e, pay noney, adm nister oath and then send hi m out.
How rmuch will be paid per vote? Rs.500/-"

According to the appellant, this part of the speech delivered by the
respondent ampunted to an allegation of a personal character made with the
know edge that it was fal se and maki ng of such an allegation amunted to
corrupt practice within the neaning of Section 123(4) of the Act. This
speech, said to have been made by the respondent, was the subject natter of
issue No.1/7 in the trial court. The trial court took the viewthat the
statenment attributed could not be treated as a positive allegation ained at
the appellant. It found that the respondent had not nanmed the appellant in
the speech and had used the expression "they". |In the circunstances, it was
difficult to say that it was an accusation that the appellant was distributing
noney for votes. It was not a statenent regarding personal character or
conduct of the appellant and the statenent was al so ambi guous. In such a
situation, especially when on a question of corrupt practice, proof beyond
reasonabl e doubt was needed, the issue could not be found in favour of the
appel l ant, the el ection petitioner

9. Learned counsel for the appellant relied on Sheopat Singh v. Ram
Pratap, [1965 (1) SCR 175] in support of his contention that the statenent

i ndi cated above is one relating to the personal character or conduct of the
appel lant. On going through the said decision, it is seen that their Lordships
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have stated that it is a question of fact in each case, under what category a
particular statement falls. Therefore, it is really a question of assessing the
scope and the effect of the statement quoted above, in the circunstances of
the case. As we have noticed in relation to the statement dealt with earlier
the appellant did not adduce enough evi dence at |east to make out how t he
statenment attributed to the respondent was understood by the audi ence at the
neeting. The statenent is also not definite. No doubt, |earned counsel for
the appellant rightly pointed out that the respondent, when exam ned, has
adnmtted that the residence of the appellant was known as the bungal ow,

whi ch was the expression used in the quoted speech. But then, we find that
the respondent has also stated that the house he was residing in, was also
call ed a bungal ow. Therefore, the so called adm ssion of the respondent
relied on by |earned counsel for the appellant is not sufficient to justify
interference with the finding of the trial Court that the above statenent
attributed to the respondent would not ambunt to a corrupt practice within
the meaning of Section 123 (4) of the Act. On the whole, we find it not
possi bl e to disagree with that finding of the trial Court.

10. Al'l egation regardi ng drunkenness

The third all egation, according to the appellant, is that the respondent

had characterized himas a drunkard and this amounts to character

assassi nation especially since the respondent knew it to be false and the
maki ng of such a statenment anounts to a corrupt practice. The issue in that
behal f was dealt with by the trial Court as issue No. 1/8. The transl ati on of
that part of the speech read as follows :

"Hotel Surya was inaugurated by Mahendra Babu. He is

answerable for this. |[If this nman inaugurated the hotel, why did

he? Open a beer bar at hone, and criticize others. Both the

br ot hers consume by comon gl ass.” Wole the town will

confirmthis. Jaiveer, as al so Mahendra Babu."

The respondent denied that he had described the appellant as a drunkard.

The trial Court found that the appellant had hinself in a canpai gn nmeeting

at Kasoda on 3.9.1999, suggested that the respondent was a visitor to bars.
The statenent at best was only a retaliation, while defending hinmself. Even
if the statement could be treated as not true, the general allegation as above,
woul d not anobunt to an allegati on/which could be treated as anmpbunting to a
corrupt practice especially these days when drinking al coholas such is not
taboo and in society, people generally consune alcohol. The Hi gh Court

took the view that in the speech concerned, the respondent had only

suggested in a manner, that the appel l'ant has encouraged drinking by

i naugurating a beer bar and that the appellant also consunmes liquor. This
was not, according to that Court, calculated to prejudice the election
prospects of the appellant. Learned counsel for the appellant submitted that
in arural society \026 the constituency here, according to him was rural \026
charging a person with drinking al cohol, itself brings that person down in
the estimation of the people and it can and does prejudicially affect his

el ecti on prospects. Learned counsel for the respondent submitted that there
was no plea or evidence on this aspect on the side of the appellant. On a
scrutiny of the evidence available in the light of the reasons given by the
Hi gh Court, it is not possible to say that that Court was in error in holding
that the appellant has not been able to establish this ground as well. It
appears to us that the argunent on behalf of the appellant, does not have the
necessary factual foundation in the pleadings and evidence to support it.

We are, therefore, constrained to reject this subm ssion-as well.

11. Al'l egation of unfair practice at examinations in college days.

The particular statement attributed to the respondent as relied upon
by the appellant, was that in a speech nade at Erandol, the respondent had
st at ed:

"I have learnt that he has indulged into unfair practice at college
exam nation and, therefore, he is rawin his studies."

On reading that sentence in the context of the speech nade, it could
not be said that it was any specific allegation against the appellant that
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he had indulged in unfair practices in his examinations in his college
days. On going through the statenent as a whole, we are not satisfied
that there is any justification in interfering with the conclusion of the
trial court that the said allegation al so does not anpbunt to a corrupt
practice. Learned counsel for the appellant also could not bring to our
notice any material on the basis of which we could disagree with the
conclusion arrived at by the trial court.

12. On an anxi ous consideration of all the four aspects thus urged

before us in the light of the pleadings, the evidence and the findings
recorded by the Hi gh Court, we are satisfied that no ground is made

out for interference with the dism ssal of the election petition filed by

the appellant on the ground that he had failed to establish any corrupt
practice by the respondent in terns of Section 123 (4) of the Act.
Consequently, we confirmthe decision of the High Court and dismiss this
appeal. In the facts and circunstances of the case, we direct the parties to
suffer their respective costs in this Court.




