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ACT:

Code of Crimnal Procedure, 1973: section 125-scope and
object of- Wfe's application for nmintenance-Husband s pl ea
of marriage being void on account of ~subsistence of his
earliar marriage-Hel dCourt should insist on strick proof of
earliar marriage- Insurance nonination and entry in |ndenty
Card are not conclusive of substance of earliar marriage.

HEADNOTE

The appellant-wife filed an application for maintenance
agai nst respondent - husband undersection 125 of the Code of
Crimnal procedure, 1973. The respondent contested the
application on the ground that appellant was not his legally
wedded wife since their marriage was void on account of
subsi stence of respondent’s earlier nmarriage. The Magi'strate
awarded a nonthly nmaintenance of Rs. 400 to the wfe by
holding that the respondent has not proved his first
marrige. The order of the magistrate was set aside by the
High Court in revision accepting the respodent’s plea that
his first marriage was subsi sting when the respodent narried
the appel |l ant.

In appeal to this court it was contented on behal f of
the respodent that the High Court had no material before it
for arriving at the finding that there was an earlier valid
marriage on the date respondent nmarried the appell ant.

Al'l owi ng the appeal, this Court.

HELD: 1 Section 125 of the code of Criminal Procedure is
nmeant to achieve a social purpose. The object is to prevent
vagrancy and destitution. it provides a speedy remedy for
the supply of food,clothing and shelter to the deserted
wife. The term"wife" includes a woman who has been di vorced
by a husband or who has obtained a divorce fromher husband
and has not remarried. The wonan not having the | egal status
of awife is thus brought within the inclusive definition of
the term"Wfe" consistent with the objective. However, under
the law a second wife whose nmarriage is void on account of
the survival of the first marriage is
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not a legally wedded wife and is,therefore,not entitled to
mai nt enance under this provision. Therefore, the | aw which
disentitles the second wife fromreceiving mai ntenance from
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her husband for the sole reason that the marriage cerenony
though perforned in the customary fromlacks |egal sanctity
can be applied only when the husband satisfactorily proves
the subsistence of a legal and valid marriage particularly
when the provision in the Code is ameasure of social justice
i ntended to protect wonen and children. Accordingly, when an
attenpt is made by the husband to negative the claimof the
neglected wife depicting her as a kept-mistress on the
specious plea that he was already married, the court should
insist on strict proof of the earlier marriage. [907D H

2. The respondent has not di scharged the heavy burden
by tendering strict proof of the fact in issue. He clearly
admtted his marriage with the appellant acording to Hindu
rites. But there is no clear adnmission of his earlier
marriage to dispense with the proof of subsisting valid
first marriage when the second nmarriage was sol emised. In
the absence of such an adm ssion, the statenent that the
respondent. was lLiving w th another woman as husband and wife
cannot | persuade was court to hold that the narriage duly
sol emmi sed between the appel l'ant and the respondent suffers
fromany legal infirmty. [906C H

3. The nonination in the lnsurance Policy and Entry in
the Identity Card, referred to by the Hi gh Court are not
concl usive of the subsistence of a valid narriage between
the respondent and his earlier wife. The H gh Court has
failed to consider the standard of proof required and has
proceeded on no | evidence whatsoever -in determning the
guesti on against the appeallant. Accordingly the order of
the High Court is set aside and the order of the Magistrate
is restored. [907B-C]

JUDGVENT:

CRI M NAL APPELLATE JURISDI.CTI ON:- Criminal Appeal No.
664 of 1990.

Fromthe Judgenent and Order dated 13.3.1990 of the
Andhra Pradesh High Court in Crinminal Revision Case No. 532
of 1989.

K. Rankumar for the Appellant.

B. Kanta Rao for the Respondent.

The Judgrment of the Court was delivered by

FATI MA BEEVI, J. The appellant and the respondent got
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married according to Hindu rites and custons on- June 30,
1983. They lived together until the appellant started
conpl ai ni ng of desertion and ill-treatnent.  She moved the
court for nmaintenance by an application under Section
125 of the Code of Criminal Procedure. Though the
claim was resisted on the ground that the appellant ' is not
t he legally wedded wife of the respondent who had

earlier married one Veeramma, the |earned magi strate
awarded a nonthly maintenance of Rs.400 holding that the
first marriage has not been proved. The order . was,
however, set-aside by the High Court in revision

accepting the plea that the first nmarriage was subsisting
when the respondent married the appellant.

We have granted special |eave to appeal against the
or der of the Hi gh Court. W have been t aken t hr ough
the pl eadings and the evidence by the |earned counse
for the appellant for the purpose of satisfying that
the H gh Court had no material before it for arriving at the
finding that there was a valid narriage between Veeranmm
and the respondent on the day the r espondent married
the appellant. It is pointed out that the appell ant had
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nowher e adm tted the subsistence of a valid nmarriage
which would render her nmarriage illegal. The appellant

stated in her petition that one year after her narriage,
she cane to know that respondent narried Veeramma and
lived with her in Hyderabad and soon thereafter
Veeramma  started living along wth the appellant and
the respondent and, thus extra-marital relationship of
the respondent wth Veeramma has disrupted her famly
life. In fact, the respondent had in his counter flatly
deni ed all the avernents made by the appellant in the
petition and nmaintained that a narriage cerenony was
per f or med bet ween Veer amma and the r espondent
when both were children and the appellant is only his
kept-mistress. The respondent has, however, clearly
adm tted t hat he married the appellant according to
Hndu rites. Wen that marriage is repudiated as void

on account of the subsi st ence of an earlier
marri age, the respondent was K ‘bound to prove that he
married Veer amma in the customary form and the

nmarri age was subsisting in the vyear 1983 when the
appel lant- was married to him As rightly pointed out
by the | earned counsel for the appellant, there is no
cl ear admi ssi on off an earlier marriage bet ween t he
r espondent and Veeramma to di spense with the proof of

subsi sting valid first nmarri age when the second
marriage was sol emmi sed. In the absence of such an
admi ssi on, the | statenent that the respondent is |[living

with another wonan as husband and wi fe cannot persuade
the court to hold that the marriage dul y sol emmi sed
between the appellant and the respondent suffers from any
legal infirmty. The H.gh Court has referred to Ex. R-12
and R 13 relied on
907

by the respondent to prove that he was already married.
Ex. R 12 is the insurance policy issued On 5. 12.
1975 wher e the name of the nomnee is shown as

Veer amma i ndi cating that she( is the wife of the
respondent. Ex. R 13 is the famly identity card
i ssued by the Road Transport - Corporation wher e t he
r espondent was wor Ki ng in 1977. These docunments are
issued on the basis of what the respondent hinmself had
st at ed. The entries are not concl usive of the
subsi st ence a valid marriage between the r espondent
and Veeramma. |f they had been |iving t oget her as

husband and wife even wthout performng a cerenonia
marriage, and the respondent represented that Veeranmma
was his wife, it is possible that such entries woul d cone
into exi stence. Ther ef or e, t hese docunent s by
thensel ves cannot prove any marriage or the subsistence
of a valid marriage when the admitted nmarriage wth t he
appel | ant was sol emni sed.

Secti on 125 of the Code of Crim nal Proocedur e

is meant to achieve a social purpose. The ' obj ect
is to prevent vagr ancy and destitution. It provi-des
a speedy renedy for the supply of food, clothing and
shelter to the deserted wife. Wen an attenpt is nade

by the husband to negative the claim of t he negl ect ed
wife depi cting her as a kept-nistress on the  specious
plea that he was already married, the court would
insist on strict proof of the wearlier marriage. The term

wi fe’ in Secti on 15 of t he Code of Cri m nal
Procedure includes a wonman who has been divorced by
a husband or who has obt ai ned a divorce from her
husband and has not remarri ed. The wonan not

having the legal status of a wife is t hus br ought
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within t he inclusive definition of the term 'wife’
consistent with the objective. However, under the law a
second wife whose narriage is void an account of t he
survival of the first narriage is not a legally wedded wfe
and is, therefore, not entitled to maintenance under this
provision. Therefore, the |aw which disentitles the second
wife from receiving nmintenance from her husband under
Section 125, . P.C., for the sole reason that t he
marri age cerenony though perfornmed in t he cust omary

form | acks legal sanctity can be applied only when
t he husband satisfactorily proves the subsistence of a
| egal and valid marri age particul arly when the
provision in the Code is a neasure of social justice

intended to protect wonen and children. W are wunable to
find t hat t he respondent herein has discharged t he
heavy burden by tendering strict proof of the fact in
i ssue. The High Court failed ~to consider the st andard
of proof required and has proceeded on no evi dence
what soever in determining the question agai nst the
appel | ant'. W ar e, therefore, unable to agree that the
appel l ant -is not entitled to maintenance.
908

W find that there is no dispute that the appellant
was married to the respondent in the cust omary form
They lived together “as husband and wife and of late the
r espondent had negl ect ed to nmai‘nt ai-n her . The
respondent has no case that the —appellant has neans
to mai ntain herself or that the ~amunt she  has clained
is not comensurate with the means of the respondent .

The | ear ned magi strate was, therefore,  justified in
awarding an anount of Rs.400 per nensem towards the
nmai nt enance of the appellant. That order of t he

nmagi strate has to be restored.
In the result, we allow the appeal, set-aside the order
of the Hi gh Court and restore that of the trial court.

T. N A Appeal ' al | owed.
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