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HEADNOTE:

Though there is an element in Bhebaiti right which has the
| egal characteristics of property, shebaitship is property
of a peculiar and anonmal ous character and it cannot cone
under the category of inmpoveable property as it is known in
law. On the other hand it is clear that a shebaiti right is
a hereditary office and as
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such conmes within the express |anguage of Art. 124~ of the
Limtation Act. A suit by a reversioner for recovery of a
shebaiti right frompersons to whoma H ndu widow, who had
succeeded to the right on the death of her husband, had
alienated it, is governed by Art. 124 of the Limtation Act
and not by Art-. 141, and the possession of the  alienee
becomes adverse to the reversioner and the period of
[imtation begins to run against the reversioner only  when
the succession opens to him as he does not claimunder the
wi dow but under the |ast nale hol der

Gnanasanbanda v. Velu ([1900] 27 I.A 69) explained.

What ever might be said about the office of a trustee, which
carries no beneficial interest with it, a shebaitship
conbines in it both the elements of office and property. As
the shebaiti interest is heritable and follows the line of
i nheritance fromthe founder, when the heir is a fenale she
must be deened to have what is known as widow s estate in
the shebaiti interest. Odinarily there are two limtations
upon a widow s estate. In the first place, her rights of
"alienation are restricted and in the second place, after




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

her death the property goes not to her heirs but to the
heirs of the last nale owner. The second el enment is present
in the case of succession to the rights of a fenmale shebait.
As regards the first, it is quite true that regarding the
powers of alienation, a female shebait is restricted in the
same nmanner as the male shebait, but that is because there
are certain limtations and restrictions attached to and
i nher ent in the shebaiti right itself whi ch exi st
irrespective of the fact whether the shebaitship vests in a
male or a female heir

Pydi gantan v. Ranma Dass ([1905] |I.L.R 28 Mad. 197) and
Lil abati v. Bishen ([1907] 6 C L.J. 621) commented upon

The rul e that adverse possession agai nst a H ndu wi dow can-
not be reckoned as adverse possession agai nst t he
reversionary heirs, is not a special rule which rests
entirely wupon the particular provision of Art. 141 of the
Limtation Act and-confined inits operation to cases which
cone within the purview of that article. It is in
accordance wi th the acknow edged principles of H ndu | aw and
the general principle that as the right of the reversioners
is in the nature of spes succession is and they do not trace
that title through or fromthe widow, it would be manifestly
unjust if -they are to lose their rights by the negligence
or sufferance of the w dow.

Srinath Kuer v. Prosunno Kumar ([1883] I|.L.R 9 Cal. 934),
Banchordas v. Parvati ([1899] 26 I.A 71), Jaggo v. Usava
([1929] 56 I.A 267) approved. Katama Natchiar v. Rajah of
Shivagunga ([1925] 52 I.A 332) referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION : Civil Appeal No. 19 of 1952.
Appeal fromthe Judgnent and Decree dated 19th June, ' 1950,
of the High Court of
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Judicature at Calcutta (Das and Guha JJ.) in Appeal from
Oiginal Decree No. 48 of 1949.arising out of Judgnent and
Decree dated the 22nd Decenber, 1948, of the Court of the
Subordi nate Judge, 3rd Court, 24-Parganas, in Title Suit No.
53 of 1944.

N. C Chatterjee (A K. Dutt, wth him for t he
appel | ants.

Panchanan Ghose (Radha Kanta Bhattacharya, with him for the
respondent .

1953. January 16. The Judgnent of the Court was delivered
by

MUKHERJEA J.-This appeal is on behalf of the plaintiffs. and
is directed against the judgnment and decree of ~a Division
Bench of the Calcutta High Court dated June 19, /1950,
reversi ng, on appeal, those of the Subordinate Judge, ' Third
Court, 24-Parganas, passed in Title Suit No. 53 of 1944.

The facts material for our present purpose are not in
di spute and the controversy between the parties practically
centres round one short point, nanmely, whether or not the
plaintiffs’ suit is barred by |limtation. The trial court
decided this point in favour of the plaintiffs, while the
Hi gh Court has taken a contrary view in appeal

The subject-matter of dispute is one-third share of shebaiti

right in respect of a private debutter dedicated to an ido

known by the nanme of Dakshi neshwar Jew and situated at a
village call ed Dhop Dhopi within the district of 24-Parganas
in Wst Bengal. The deity is an ancient one and its reputed
founder and first shebait was one Udhab Chandra Pandit. It
is not disputed that by successive devolutions the rights of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 11

the shebait canme to vest in one Iswar Chandra Chakroborti,
who was the commpn ancestor of the parties to this suit.
The following genealogical table wll rmake clear t he
relationship of the several persons who figure as parties.
to the present litigation as between thensel ves and also to
their conmmon ancestor.
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| swar
Ashut osh Govi nd Gopal Sadanan Tal okya  Haran
(dead) m  Raj | akshmi
Sur endr a Sash
(adopt ed)
m Tar akal i Aban
(w) (Deft. 4)
Kal i Ni rma

(PIff. No. 1) (PIff. No. 2)
Moni Sarat Surendra Nagendra

(dead) (adopt ed
Bi dhu by Gopal) Pal an
(Deft. 3) Bal a (Deft. 1)

Iswar died leaving six sons as his heirs and they were
Ashut osh, Covinda, Copal, Sadananda, Trail okhya and Haran
These six sons when they divided the properties of their
father, divided the shebaiti right also which devolved upon
them in six equal shares, and this division was by the
net hod known as pal as or turns of worship, which neans that
to each one of the sons was allotted the right of
wor shipping the deity for 5 days every nonth and during
these days he alone was to discharge the functions of the
shebait and receive the enolunents attached to the office.
Gradual ly, a customgrew up in the famly according to which
these pal as coul d be bought and sol d or otherw se “alienated
anongst the nmenbers of the shebait’s famly. Govinda, who
was the father of the plaintiffs and who got 5, days’ W pala
every month in his share, sold his interest in the shebaiti
to Haran, a brother of his, and the result was that Haran
acquired 10 days’ pala every nouth or one-third share in the
entire shebaiti right. Haran died without any issue |eaving
him surviving, his w dow Rajl akshni as his sol e heir  under
the Hndu |aw and Rajlakshm continued to hold this one-
third share of shebaiti right along with other properties of
the deceased. On 17th June, 1920, Rajlakshm granted an
ijara | ease of her shebaiti right for a termof tw years to
one Satish Chandra Dey. On 1st of April, 1921, Satish sold
this leasehold interest in respect to the palasto one Ram
Rakhal Chose
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Previous to that, on 6th of August, 1920, Ram | Rakhal = had
hinsel f taken a | ease from Raj | akshm of her shebaiti ~ right
for a period of 5 years, this | ease to commence at the cl ose
of the previous lease in favour of Satish. Ram Rakha
adnmttedly got possession of the office of shebait and began
to exercise his rights as such on and fromthe 1st of April
1921. By a deed of conveyance dated the 7th of Novenber,
1921, Rajlakshm nade an out and out sale of her shebaiti
right in favour of Ram Rakhal and twenty days after this
purchase, that is to say, on 27th Novenber, 1921, Ram Rakha
in his turn sold this interest to Nagendra and Surendra, two
of the sons of Trail okhya. Surendra died some time
afterwards and on 20th of June, 1925, his w dow Tarakal
sol d her husband’s share in the shebaiti right to Nagendra,
her husband's brother. Thus Nagendra in addition to what he
had inherited fromhis own father cane to hold the entirety
of a third share in the shebaiti right, represented by 10
days’ pala every nouth, which was previously hold by Haran.
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Raj | akshm died on 22nd Decenber, 1943, and the t wo
plaintiffs, who are the two surviving sons of Govinda, filed
the suit out of which this appeal arises for recovery of
possession of this one-third shebaiti right of Haran on the
allegation that they were the next heirs of Haran at the
time of Rajlakshm ’s death.

Nagendra had died in the neantine and the first and the
principal defendant in the suit is his daughter Pal ani Bal a,
who is a mnor and is represented by her husband as
guar di an. The second defendant is the receiver, who has
been placed in charge of the properties of Palani Bala in a
guar di anshi p proceedi ng pendi ng before the District Judge of
24Par ganas. The defendants 3 and 4 are the surviving
descendants of Iswar who hold the renaining interest in the
shebaiti right.

The case of the plaintiffs, in substance, is that the one-
third share of the shebaiti right, which was held by Haran
during his lifetinme, devolved upon his w dow Rajlakshm who
had only the restricted rights
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of a Hindu widow in respect to the sane. On the death of
the widow, the interest vested in the plaintiffs. who were
the nearest heirs of Haran at the tinme of Rajlakshni’s
deat h. They, accordingly, prayed for-being put in
possession of thi's one-third share of the shebaiti right
represented, as stated aforesaid, by 10 days pala every
nonth after evicting the defendant No. 1 therefrom There
was a claimalso for mesne profits fromthe date of the
widow s death. |In the plaint adescription has been given
of the tenple, its appurtenant lands and also of the
structures standing thereupon, but there is no  prayer for
possession in respect of these properties.

The suit was resisted on behalf of defendant No. 1 .and the
main contention raised was that as the sale of her shebaiti
right by Rajlakshmi, the wdow of° Haran, was 'a void

transacti on which did not create any right in the
transferee, the possession of Ram Rakhal and after 'him his
vendees, who were the predecessors of defendant No. 1 , was

adverse against all the shebaits, and the defendant 'No. 1
consequently acquired an -indefeasible titleto this third
share in the shebaiti right by adverse possession and the
plaintiffs’ suit was barred by linmtation: Several ot her
contentions were raised but they are not material for our
present purpose.

The trial Judge by his judgnent dated the. 22nd Decenber’
1948, overruled the pleas 'taken by the defendant and gave
the plaintiffs a decree. On the question of lLimtation, the
Subordi nate Judge held that although article 141 of. the
Indian Limtation Act was not attracted to this  cage, yet
the plaintiffs’ suit was not barred by linitation. Two
reasons have been assigned for this view It has been said
in the first place that Nagendra purported to purchase only

the life interest of Rajlakshm; consequently his position
as purchaser was in recognition of the interest of the
reversionary heirs of Haran. It is said further that as

Raj | akshmi and Nagendra were both co-shebaits of the deity,
the possession of the latter could not have been adverse to
the former,
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they being in the position of co-sharers in |law and nothing
i ke ouster being alleged or proved in this case.

Agai nst this judgnment, the defendants 1 and 2 took an appea
to the Calcutta Hi gh Court and the appeal was heard by a
Di vi sion Bench consisting of Das and Guha JJ. The |earned
Judges while affirmng all the other findings arrived at by
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the trial judge disagreed with the latter on the question of
[imtation. It was held by the Hi gh Court that the proper
article to apply in this case was article 124 of the
Limtation Act, and as the defendant No. 1 and her
predecessors had been in possession of the hereditary office
of the shebait adversely to the plaintiff for nmore than 12
years prior to the institution of the suit, the plaintiffs’
claimwas barred by limtation. In this view, the judgnent
of the trial court was reversed and the plaintiffs’ suit
di sm ssed

The only point canvassed before us in this appeal is that of
[imtation and the argunents that have been advanced before
us on this point by the l'earned counsel on both sides really
raise two questions for our determ nation. The first s,
whether on the facts of the present case the plaintiffs’
suit is governed by article 124 or article 141 of the
Limtation Act ? If article 141 is the appropriate article,
it is not disputed that the plaintiffs’ suit is well wthin
time; ‘but if -article 124 is applicable, the other point
that woul'd require consideration is, when did the defendant
or her predecessors take possession of the hereditary office
of shebait adversely to the plaintiffs ? Ws their
possession adverse fromthe very date of the transfer by
Raj | akshm or did it become so only at her death ?

The proposition is well established that the alienation of
the shebaiti right by a shebait in favour of a stranger is
absolutely void in Hindu | aw and cannot be val i dated even on
the footing of a custom The alienee of the right is,
therefore, a trespasser out and, out and his possession as
against the transferor is adverse fromthe very " begi nning.
M. Chatterjee appearing for the plaintiffs appellants has
not assail ed
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the correctness of this proposition of l'aw, his contention
is that the possession of shebaiti right by defendant No. 1
and her predecessors mght  have  been adverse agai nst
Raj | akshm ever since the date/of transfor and on the
strength of such possession they nmight have acquired a
statutory title against her in respect of the shebaiti
interest ; but such adverse possession for nore than the
statutory period though it mght bar the w dow would not bar
the reversioners who do not derive their title from or
-through her. This, it is said, is the principle underlying
the law of limtation in India ever since 1871 and article
141 of the Limtation Act expressly recognises and gives
effect to it. It is contended by M. Chatterjee that even
if article 141 does not apply to the facts of the present
case and article 124 is taken to be the appropriate article,
the plaintiffs’ suit would be quite within tinme as the
def endant or her predecessors nmust be held to have /taken
possession of the office of the shebait adversely to the
present plaintiffs only when the w dow di ed and not | before
t hat .

On the other hand, it has been argued by M. Panchanan Ghose
that there is nothing like a general principle of law that
adverse possession against a Hindu wdow could not be
reckoned as adverse possession against her reversionary-
heirs. That, it is said, is only a special rule which rests
entirely upon the particular provision of article 141 of the
Limtation Act and is confined inits operation to cases
which conme within the purview of that article. M. Ghose’'s
contention is that article 141 has no application to the
facts of this case and consequently there is no reason for
hol di ng t hat adverse possession against the widowif it was
continued for the statutory period would not bar the
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reversionary heirs also. This, he says, was the law prior
to the introduction of article 141 into the statute book and
that is the | aw which governs all cases even now which do
not directly come under that article. According.to the
| earned counsel, article .124 is the proper article which
governs this case and the possession of the transferee of,
t he
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shebaiti interest being admttedly adverse to -the, holder
of the office at the date of the transfer, it would be

adverse against the next holder also, no matter whether
strictly he derives his title fromthe previous holder or
not . It is urged that in the case of a hereditary office
like that of a shebait, the powers of a fermale shebait are
in no way nore restricted than those of a male shebait and
as the trust estate during the incunbency of a femle
shebait resides in her conmpletely and effectually as in a
mal e trustee, the male trustee who conmes after her cannot
claimthe benefit of the principle upon which article 141 of
the Limtation Act is founded. The points raised are no
doubt inportant and require careful exam nation

It may be nmentioned at the outset that in the old Limtation
Act (Act XXIV of 1859) there was no specific provision
relating to suits by reversioners for recovery of possession
of property held by a H ndu widow in her restricted right.
There were provisions only of a npbst general character
contained in sections 12 and 16 of the Act, under which
[imtation for suits to recover _immovable and novable
properties was 12 and 6 years respectively " fromthe tine
the cause of action arose ": Even before this Act was
passed, in a case (1) decided by the Suprene Court of
Calcutta, Peel, C. J. nade the follow ng observation

" 1t has been invariably considered for many years that the
widow fully represented the estate, and it is also | settled
law that adverse possession which bars her bars the heir
after her, which would not be the case if she were a nere
tenant for life, as known to the English law ".

In 1863 the case of Katamm Natchier v. Rajah of Shivagunga
(2) was decided by the Judicial Committee of " the Privy
Council and the proposition was |aid down, which has not
been questioned since then, that, " when the estate of a
deceased Hi ndu has vested in a fermale heir, a decree fairly
and properly obtained

(1) &l uckmani v. Diganbar, (1852) Macpherson on Mrtgage,
2nd ed., 20.

(2) (1861-63) 9 Mbo. |I.A 539.
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against her in regard to her estate is in the | absence of
fraud or <collusion binding on the reversionary heir".
Turner L.J., who delivered the judgnent of the Board,
observed in course of his judgnent.:

" The whole estate would for the tinme be vested in her
absol utely for sone purposes, though, in some respects, for
a qualified interest; and until her death it could not  be
ascertained who would be entitled to succeed. The same
principle which has prevailed in the courts in this country
as to tenants-in-tail representing the inheritance, would
seem to apply to the case of a Hindu widow, and it is
obvi ous t hat there would be the gr eat est possi bl e
i nconveni ence in holding that the succeeding heirs were not
bound by a decree fairly and properly obtained against the
wi dow"

The case proceeded entirely on the footing that although the
wi dow for sone purposes has only a partial interest in her
husband’ s estate, for other purposes the whole estate vests
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tenant-in-tail wunder the English law. If the suit was not

in respect of a personal claimagainst the widow but in
respect of the estate which, in law, she fully represents, a
decree fairly and properly obtained would bi nd t he
reversionary interest(1). There was absolutely no question
of adverse possession raised in this case but the rule
enunciated in it was relied upon in deciding several cases
under the Linmtation Act of 1859, where the question arose
as to whether adverse possession for nore than the statutory
period, which bars the widow, would bar her reversionary
heirs also. The |eading pronouncenent on this point is to
be found in Nobin Chunder v. Issur Chunder(2) upon which M.
Ghosh has laid very great stress. |In that case a trespasser
had taken possession of ‘the estate against the wi dow and it
was hel d that such adverse possession was effective against
the reversioners as well: The cause of action, it was said,
accrued to the wi dow and

(i) Vide'in this connection Jugal Kishore v. Jotendro. 11
l.A 66. 73:

(2) 9 WR_505.
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a suit by her or by her reversioner rmust be brought wthin
12 years fromthe date of dispossession as laid down in
section 12 of the Limtation Act of 1859. The decision can
certainly be justified on the law of limtation as it then
st ood. The Act of 1859 did not provide a separate rule as
regards reversioners and all suits for recovery of
possessi on of inmoveabl e property had to be brought wthin
12 years from the date of theaccrual of  the cause of
action. If there was a trespass against- the wdow, the
conmencenent of the trespass would constitute the cause of
action for the suit and a suit against the trespasser would
have to be brought within 12 years, no matter whether it was
brought by the wi dow or by the reversioner. The || earned
Judges coul d not overlook the fact that it was not possible
for the reversionary heirs to institute a suit for
possessi on during the lifetine of the wi dow. The
difficulty, however, was got over by invoking the principle
of "representation of the estate by the w dow' enunciated in
the Shivagunga case. Sir Barnes Peacock, C J. observed as
fol | ows:

" It is said that the reversionary heirs could not sue for

possession during the lifetine of the wdow, ~and that
therefore they ought not to be barred by any adverse hol di ng
against the widow at a time when they could not sue. But

when we | ook at the wi dow as a representative and see that
the reversionary heirs are bound by decrees relating to her
husband’s estate which are obtained against her wthout
fraud or «collusion, we are of opinion that they are also
bound by limtation by which she, wthout fraud or
collusion, is barred."

Since an adverse decision against a wi dow was held binding
upon a reversioner on the principle of representation of the
estate, a simlar result was held to followin the case  of
adverse possession against her so as to put an end to the
reversionary interest. This principle was affirmed by )the
Privy Council in Aumirtolall v. Rajonee Kant( and Sir Barnes
Peacock, who delivered the judgnent, expressly affirned tHE
(1) (1874-75) 2 |1.A 113.
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decision in Nobin Chunder v. Issur Chunder (1). It may be
noted here that though the Privy Council judgment in this
case was passed in the year 1875 it was a decision under the
old Limtation Act of 1859.
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In 1871 a new Limtation Act was passed which repealed the
earlier Act of 1859. Article 142 of this Act (which
corresponds to article 141 of the present Act) expressly
prescribed a period of limtation of 12 years for a suit by
a Hndu entitled to possession of imovable property on the
death of a Hindu fermale heir, the limtation to run fromthe
time when the female heir died. This provision, extended
further so as to include a suit by a Mhammedan, was
reproduced in the Act of 187 7 and again in article 141 of
the present Act. It seens to us to be a correct view to
take that this was a change deliberately nmade by the
legislature in the existing law. Article 141 speaks of a "
like suit and this neans that it is a suit for- possession
of imovabl e property which is provided for in the previous

article. The earlier Article relates to a suit by a
remai nderman or a reversioner in the technical sense of the
Engl i sh | awers ~and 1lest there be confusion if t he

expr essi on rever si-oner isused with reference to the
estate of ‘a Hndu or Mahomredan femal e heir, the |egislature
del i berately used the words " a Hi ndu or Mahommedan entitl ed
to possession of property on the death of a female heir."
The estate of a Hndu fenale heir, as is well known, is
extremely anomalous in its character; it cannot be described
either as an estate of inheritance or one for life, though
it partakes of the nature of both. The intention of the
legislature in introducing this provision was obviously to
do away with these anomalies for the purpose of applying

"the law of Ilimtation and for this purpose the Hi ndu
widow s estate was conpletely assinmlated to that of a
tenant for life. This was the view taken, and in our

opinion quite rightly, by a Full Bench of the Calcutta Hi gh
Court in Srinath Kur v. Prosunno Kumar(2) and by the Bonbay
Hi gh Court in Vundravandas v. Cursondas(3), the decision

(1) 9 WR 505.

(2) (1883) 9 Cal. 934.

(3) (1897) 21 Bom 646.
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in the latter case being affirned by the Privy Council in
Ranchordas v. Parvati(1). The decision in Ranchordas’s case
has all along been treated as an authority for the

proposition that the statute of linmtation does not begin to
run agai nst the reversioner when there is dispossession of a
H ndu fermale holding a linmted estate ; and in such  cases
the reversioner has a right to institute a suit wthin 12
years from the death of the fenale heir when the estate

actually falls into possession. It is to be noticed that
the Judicial Conmittee in Ranchordas’'s case expressly laid
down that even in respect of movable,;; to which article 141

does not apply, the reversioner’s right to property accrues
on the death of the wi dow and not before that. Opinion was

expressed in some cases(2) that the view taken in
Ranchordas’ s case was shaken to a considerabl e extent by the
| at er pr onouncer nent of the Judi ci al Conmittee in

Vaithialinga v. Srirangath(3), and that the principle  of
representation of the estate by the wi dow upon which the
rul e in Shivagunga's case rested, could be applied to a case
of adverse possession against the widow But all doubts on
this point were set at rest by the decision of the Privy
Council itself in Jaggo v. Utsava (4) and the | aw can now be
taken to be perfectly well settled that except where a
decree has been obtained fairly and properly and without
fraud and col | usion against the H ndu fenale heir in respect
to a property held by her as a limted ower, the cause of
action for a suit to be, instituted by a reversioner to
recover such property either against an alienee from the
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female heir or a trespasser who held adversely to her
accrues only on the death of the female heir. Thi s
principl e, which has been recognised in the law of
[imtation in this country ever since 1871 seens to us to be
quite in accordance with the acknow edged principles of
Hi ndu law. The right of reversionary heirs is in the nature
of spes successionis,and as the reversioners do not trace
their title through or from the wdow, it would be
mani festly

(1) (21899) 26 I.A 71. (2) Vide Aurobinda v. Monoranma
(1928) 55 Cal. 903.

(3) (1925) 52 I.A 322. (4) (1929) 56 I.A 267.

67
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unjust if they are to lose their rights sinply because the
wi dow has suffered the property to be destroyed by the
adver se possession-of a stranger. The contention raised by
M. Ghose as regards the general”™ principle to be applied in
such cases cannot, therefore, be regarded as sound.

Conming nowto the specific points raised in the case, the
first thing that requires consideration is, whether the
present suit is governed by article 124 or article 141 of
the Limtation Act ? The learned Judges of the H gh Court
have held and quite properly that the benefit of article 141
could be clainmed only if there was a qualified estate in the
femal e heir after whose death the plaintiff was entitled to
the property as the heir of the last nale holder. According
to the |earned Judges, however, this condition was not
fulfilled in the present case, inasmuch as the subject
matter of dispute was the right of shebaitship and the
rights of a female shebait, it is said, are not in any way
nore restricted or qualified than those of a male shebait,
al t hough she cannot transnmit this office to her own heirs.
Rel i ance ha,; been placed in this connection upon a decision
of the Madras Hi gh Court in Pydigantan v. Ranma Dass (1),
whi ch was followed by a Division Bench of the Calcutta Hgh
Court in Lilabati v. Bishen(2). This nmethod of  approach
seens to us to be open to doubt. Watever mght  be said
about the office of a trustee, which carries no beneficia
interest with it, a shebaitship, as is now well _settled,
conbines in it both the elenments of office and property. As
the shebaiti interest is heritable and follows the line of
i nheritance fromthe founder’ obviously when the heir is a
female, she must be deemed to have, what is known, ~ as
widow s estate in the shebaiti interest. Odinarily there
are two Ilimtations upon a widow s estate.. In the first
pl ace, her rights of alienation are restricted and in the
second place, after her death the property goes not to. her

heirs but to the heirs of the last male owner. It is
admtted that the second el enent is present in the

(1) (1905) 28 Mad. 197. (2) (1907) 6 nC.L.J. 621
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case of succession to the rights of a female shebait. As
regards the first, it is quite true that regarding the

powers of alienation, a fenale shebait is restricted in the
sane nmanner as the male shebait, but that is because there
are certain limtations and restrictions attached to and
i nher ent in the shebaiti right itself whi ch exi st
irrespective of the fact whether the shebaitship vests in a
male or a female heir (1).

But although we may not approve of this line of reasoning
adopted by the High Court, we are in agreenent wth the
| earned Judges that the proper article to be applied in this
case is article 124 and not article 141. There could be no
doubt that there is an elenment in the shebaiti right which
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has the | egal characteristics of property ; but shebaitship
is property of a peculiar and anomal ous character, and it is
difficult to say that it comes wunder the category of
i movabl e property as it is known in |aw Article 141
refers expressly to i movable property and not to property
in the general sense of the word. on the other hand, it is
quite settled that a shebaiti right is a hereditary office
and as such conmes within the express |anguage of article 124
of the Limtation Act. W think that when there is a
specific article in the Limtati on Act which covers a parti -
cular case, it is not proper to apply another article, the
application of which is not free from doubt. We hol d,
therefore, that article 124 is the proper article to be
applied, and the question now arises as to whether the
plaintiffs’ suit is barred by limtation under this article,
as has been held by the | earned Judges of the H gh Court ?
Article 124 relates to a suit for possession of a hereditary
office ~and the period of 'limtation prescribed for such
suit is /12 years fromthe date when the defendant takes
possession ~of the office adversely to the plaintiff. The
i ntention of ~ the legislature is  obviously to treat
hereditary office |like land for the purpose of barringsuits
for possession of such office and extinguishing the right to
the possession thereof

(1) Vide Angurbala v. Debabrata, [1951] S.C R 1125, 1136.
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after a «certain period. The questionis,  when did the
def endant or her predecessor take possession of the office
of shebait adversely to the plaintiffs? It is conceded that
the possession was adverse to Rajlakshm, ~the holder of
shebaiti at that tinme ; but the contention of M. Chatterjee
is that as the plaintiffs did not claim through or from
Raj | akshnmi, the defendant could not be regarded as ' taking
possession of the office adversely-to the plaintiffs. He
refers in this connection to the definition of "Plaintiff "
in section 2 (8) of the Limtation Act, where it is stated
that plaintiff includes any person fromor through’' whom a
plaintiff derives his right to sue. |In answer to'this, it
is argued by M. Ghose that a shebait I|ike a trustee
represents the entire trust estate and the —next  trustee,
even though he may not strictly claimthrough or ~from the
-previous holder of the office, nust be deemed to be bound
by acts or onissions of the latter; and in support of this
contention he relies wupon the judgnment of the Judicia
Commttee in Gnranasanbanda v. Velu (1). -W do not think
that this contentionis right. Article 124 relates to a
hereditary office and this neans that the office goes from
one person to another solely by the reason of (the |latter
being, a heir to the forner. Under the Hndu Law of
I nheritance, when a female heir intervenes, she holds during
her lifetime alimted interest in the estate and after her
deat h successi on opens out not to her heirs but to the heirs

of the last male holder. "It has not been and cannot be
disputed that the same rule applies in the case of
succession to shebaitship. Reading article 124 of the

Limtation Act along with section 2 (8), the conclusion is
irresistible that to defeat the title of the plaintiff under
article 124 it is necessary to establish that the defendant
had taken possession of the office adversely to t he
plaintiff or sonmebody fromor through whom the plaintiff
derives his title, nore than 12 years prior to t he
institution of the suit. This is exactly what is laid down
in Ghanasanbanda v. Velu(l). In

(1) (1900) 27 1. A 69.
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this case two persons, who were hereditary trustees of a
religious endowrent, sold their right of nmanagenmrent and
transferred the entire endowed property to the defendant
appel l ant. The sales. were null and void and the possession
taken by the purchaser was adverse to the vendors from the
very beginning. The plaintiff Velu was the son and heir of
one of the hereditary trustees and he instituted the suit
nore than 12 years after the date of the transaction claim
ing possession of the office along with the heir of the
ot her trustee who was joined as a defendant in the suit. It
was held by the Judicial Conmittee that the plaintiff’'s suit
was barred and the reason given is that "the respondent Velu
could only be entitled as heir to his father Nataraja, and
from him and through him and consequently his suit was
barred by article 114," This portion of the judgrment, it
seens, was overl ooked by the learned Judges of the Calcutta
Hi gh Court and also by the Madras H gh Court in the case
referred to above. The fact that under the ordinary |law of
i nheritance the plaintiffs would cone as the heirs of the
husband ‘of © Rajlakshm is immterial. That would not be
deriving their right to sue through and fromthe w dow, and
in this view of the case the plaintiffs’ suit cannot be held
to be barred. The result, therefore, is that we allow the
appeal , set aside the judgment and decree of the Hi gh Court
and restore those of the trial judge with costs to the
appel lants in all courts.

Appeal al | owed.

Agent for the appellants Sukumar ~Gnhose

Agent for respondent. No. 1: R R~ Biswas.
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