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I ndustri al Di sput e- - Ret renchnent conpensati on-Grat ui ty-
Wrkmen's claimfor both on retrenchment- Mintainability-
Use of Statenent of objects and reasons for construing
statute-Validity Odinance V of 1953, s. 25E(b)-Industria

Di sputes Act, 1947 (14 of 1947), ss.-2(rr), 25F(b).

HEADNOTE:

Section 25F(b) of the Industrial Disputes Act, 1947,
provi ded: "No worknman enpl oyed in any industry who has been
in continuous service for not |ess than one year under an
enpl oyer shall be retrenched by that enployer until ... (b)
the workman has been paid, at the tinme of retrenchnent,
conpensation which shall be equivalent to fifteen days’
average pay for every conpl eted year of service or any part
thereof in excess of six nonths . "

The dispute between the appellant conpany and its workmnen
related to the claimfor gratuity nade by the latter and it
was the appellant’s contention that in the schenme of
gratuity framed by the Tribunal no gratuity should be paid
to worknmen who would be entitled to receive retrenchnent
conpensation under S. 25F of the Industrial Disputes Act,
1947. Before s. 25F was introduced in the Act by Act 43 of
1953, workmen were given the benefit of both retrenchnent
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conpensation and gratuity by industrial awards, but the
deci si ons were not always wuniform Ordinance V  was
promul gated on October 24, 1953, by s. 25E(b) of which it
was provided that before a workman was retrenched he nust be
paid at the time of retrenchment gratuity which shall be
equi valent to 15 days’ average pay for every conpleted vyear
of service or any part thereof in excess of six nmonths. The
33
Ordinance was followed by Act 43 of 1953, which was deened
to have cone into force on Cctober 24, 1953; and in the
statement of aims and objects of the Act it was said " that
a workman ... shall not be retrenched until he has been
given one nonth’'s notice in witing or one nonth’s wages in
lieu of such notice, and also a gratuity . . . ". Section
25(F)(b) of the Act was in the sane terms as S. 25E(b) of
the Ordinance,, except that for the word CC gratuity " the
expression " retrenchnent conpensation was substituted.
The appellant’s case was that after s. 25F was enacted there
was no longer any scope for framng gratuity schenes in
addition to the statutory retrenchnent conpensation for
retrenched enpl oyees on the grounds (1) that both in S.
25E(b) of the Odinance and the statenent of ains and
objects of the anending Act, the word "gratuity" had been
used and not retrenchnment conpensation, (2) that in
det er m ni ng the /anmount of conpensation payable to a
retrenched workman the | ength of his past service had been
taken into account, and schenmes of gratuity al so provide for
paynment of gratuity on sinilar considerations and adopt a
simlar nmeasure, and (3) that a retrenched workman woul d get
both retrenchnent conpensation and gratuity and so get nore
than what ot her worknmen w th correspondi ng | ength of service
woul d get on their retirenent.
Hel d: (1) that for construing S, 25F of the |Industria
Di sputes Act, 1947, the words used in the statenent | about
the ainms and objects of the Act-are not relevant and that
the character of the payment prescribed by the section could
only be determned by the expression " r et renchment
conpensation used therein ; and,
(2) that in the absence of any provision in the  Industria
Di sputes Act excluding the claimor grant of —gratuity the
mere enactment of s. 25F cannot oust the jurisdiction  of
industrial tribunals to entertain clainms for gratuity
schenes or nake it inproper or unjust to frame such schenes
for all enployees including those who are retrenched.
The object of granting retrenchment conmpensation is to
enable the workman who is given partial protectionto tide
over the period of unenploynent, and to keep his gratuity
safe and unused so that it may be available to himafter his
retirement. The two cl ai n8 conpl emrent each other, and the
fact that they appear to constitute a double benefit” cannot
affect their validity.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No.169 of 1958.
Appeal by special |leave fromthe decision dated June 29,
1955, of the Labour Appellate Tribunal of India, Bormbay, in
Appeal (Bonbay) No. 245 of 1955, arising out of the Award
dated July 14, 1955, of the Industrial Tribunal, Bonbay, in
Reference (1.T.) No. 100 of 1954.
5
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C. K Daphtary, Solicitor-CGeneral of India, Purshottam
Tricundas and |I. N Shroff, for the appellant.
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N. V. Phadke and K. R Chaudhuri, for the respondents.
1959. Cctober 16. The Judgnent of the Court was delivered
by
GAJENDRAGADKAR J. - Are workmen entitled to the double benefit
of a gratuity scheme as well as retrenchnent conpensation?
That is the main question which falls to be considered in
the present appeal. The same question along with sone other
subsidiary points arises in sone other appeals and so all of
them have been grouped together and placed before us for
di sposal . We propose to deal with the nmain point in the
present appeal and discuss the other points arising in the
ot her appeal s separately.
This appeal by 'special leave arises from an industria
di spute between the Indian Humre Pipe Co. Ltd., Bonbay
(hereinafter called the appellant) and its worknmen nonthly-
rated i ncludi ng canteen boys enpl oyed under it (hereinafter
called the respondents). The dispute was in regard to the
claim for gratuity made by the respondents and it was
referred to the tribunal . in these words: " Gatuity-
enpl oyees ~should be paid gratuity on the scale and the
conditions prescribed in the industrial tribunal’s award in
Ref. (IT) No. 82 of 1950 dated August 13, 1951. It should
al so be paid to those whose services have been termninated by
the nmanagenent after the termnation of the aforesaid
award." It/ appears that the respondents had raised an
i ndustrial dispute in 1950 which covered their <clains for
scale of pay, dearness allowance, - provident fund and
gratuity and it was referredto the ‘adjudication of M.
Thakor e. On this reference M. Thakore made his award on
August 13, 1951, which inter alia provided for a scheme of
gratuity. Bot h the parties had gone in-appeal against the
said award but the appellate tribunal disnmssed both the
appeals and confirmed the award. On June 2, 1953, notice
was given by the respondents terninating the said award and
maki ng a fresh demand for gratuity at

35
a higher rate. Conciliation proceedings were 'started but
they failed; and so on July 1, 1954, the present reference
was made.
Before the tribunal the enployees urged that the State
Governnment had no jurisdiction.to confinetheir demand to
the scheme of gratuity as framed by M. Thakore,” and  they
urged the tribunal to consider their claimfora revision of
the said scheme. The tribunal held that its jurisdiction
was limted by the terns of reference and it could not
entertain any such plea; it also observed that even if it
was open to the respondents to agitate for the revision of
the said award there was not nuch chance of their succeedi ng
in that demand. The appellant opposed the schene of
gratuity framed by the earlier award and contended that no
gratuity should be paid to the worknen who would be entitled
to receive retrenchnent conpensation under s. 25F of the
I ndustrial Disputes Act (hereinafter called the Act). Thi's
contention was negatived by the tribunal. 1t held that the
respondents were entitled to claim both gratuity and
retrenchment conpensation. The tribunal then exam ned the
financial position of the appellant and held that the
gratuity schene franed by the earlier award should be en-
forced subject to certain nodifications specified by it.
This award was chal | enged by the appellant before the Labour
Appel late Tribunal; and it was argued that the respondents
were not entitled to the double benefit of the gratuity
schene and the statutory retrenchnent conpensation. The
appel late tribunal agreed with the view taken by the
tribunal and rejected the appellant’s contention. It also
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exam ned the financial position of the appellant and held
that it saw no reason to interfere with the discretion exer-
cised by the tribunal in granting " the same gratuity to the
workmen in the case of retrenchnent as in other cases "
Then the appellate tribunal considered the nerits of the
schene sanctioned by the tribunal and nade sonme changes and
added one paragraph which had been included in the earlier
award but had been onitted by the tribunal. This paragraph
dealt with the cases of persons retrenched after the date of
36

reference but before the award came into operation,
and it directed that in the case of such persons no
additional gratuity shall be paidif they have already

recei ved unenpl oynment or ret renchnment conpensati on
in excess of the gratuity awarded above; in other cases the
di fference alone shall be paid. It is against this

award that the present appeal has been preferred.

On the contentions raised in the tribunals below, the
pri'nci pal point which calls for our decision is whether a
schenme of gratuity can be framed by industrial tribunals for
workmen-who are entitled to the benefits of 25F of the Act.
This question has been frequently raised before industria
tribunals and has generally been answered in favour of the
enpl oyees. I'n dealing with this question it is inportant to
bear in mnd the true character of gratuity as distinguished
from retrenchment conpensation. Gratuity is a kind of
retirement | benefit |ike the provident fund or pension. At
one time it was treated as payment gratuitously made by the
enpl oyer to his enployee at his pleasure, but as a result of
a long series of decisions of industrial tribunals gratuity
has now cone to be regarded as a legitimate claim which
wor kmen can nmake and which, in a proper case, can give rise
to an industrial dispute. Gatuity paid to worknen is
intended to help them after ~retirenent, whether t he
retirement is the result-of the rules of superannuation or
of physical disability. The general principle wunderlying
such gratuity schemes is(that by their length of service
wor kmen are entitled to claima certain anbunt as a retria

benefit.
On the other hand retrenchnent conpensation is ‘not a
retirement benefit at all. As the expression " retrenchnent

conpensation” indicates it is conpensation paid to a workman
on his retrenchnent and it is intended to give him sone
relief and to soften the rigor of har dshi p whi ch
retrenchnent inevitably causes. The retrenched worknan is,
suddenly and without his fault, thrown on the street and has
to face the grimproblem of unenpl oynent. At the com
mencenent of his enpl oynent a workman naturally expects and
| ooks forward to security of service

37
spread over a long period; but retrenchnment destroys his
hopes and expectations. The obj ect of retrenchnent

conpensation is to give partial protection to the retrenched
enpl oyee and his famly to enable themto tide over the hard
peri od of unenploynent. Thus the concept on which grant  of
retrenchnment conpensation is based is essentially different
fromthe concept on which gratuity is founded.

It is true that a retrenched worknen would by virtue of his
retrenchnent be entitled to claimretrenchnment conpensation
in addition to gratuity; because industrial adjudication has
generally taken the view that the paynent of retrenchnent
conpensati on cannot affect the worknen’s claimfor gratuity.
In, fact the whole object of granting retrenchnent com
pensation is to enable the worknan to keep his gratuity safe
and wunused so that it may be available to him after his
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retirement. Thus the object of granting ret renchnment
conpensation to the enployee is very different from the
obj ect which gratuity is intended to serve. That is why on
principle the two schenes are not at all irreconcilable nor
even inconsistent ; they really conplement each other; and
so, on considerations of social justice there is no reason
why both the clains should not be treated as legitinmate.
The fact that they appear to constitute a double benefit
does not affect their validity. That is the view which
i ndustrial tribunals have generally taken in a |l arge nunber
of reported decisions on this point.

Let us nowrefer to some of these decisions and indicate
very briefly the broad outlines of the developrment of
i ndustri al law on. this subject. Whenever i ndustria
tribunals deal with the enployees’ claimfor gratuity they
consider the financial position of the enployer before
granting the enployees’ demand for framng a gratuity
schene; it is only if they are satisfied that the financia
condition of 'the enployer is satisfactory and the burden of
the gratuity schene can be borne by himthat they proceed to
franme schenes of ~gratuity ~and thereby secure for the
enpl oyees the retirenent benefit in the form of gratuity.
Though awards fram ng such schemes had been made for sone

38

years before 1951, the question of framng a gratuity schene
was carefully exam ned by the Labour Appellate Tribunal in
the case of The, Arny and Navy Stores Ltd., Bonbay, And
Their Worknen (1). The schene franmed in this case

directed the paynment of gratuity on the follow ng scale:

" (1) On the death of an enployee while in the service
of the company or on-his becom ng physically or nentally
i ncapable of further service 'nonth’'s salary or wages for
each year of continuous service, to be paid to the disabled
enpl oyee or, if he has died, to his heirs or |egal represen-
tatives or assigns.

(2) On voluntary retirenment or resignation of 'an enployee
after 15 years continuous service- 1/2 nonth's salary or
wages for each year of continuous service.

(3) On termnation of service by the conmpany nmonth’'s ‘sal ary
or wages for each year of conpleted service."

Under this schene gratuity was not, however, payable to any
enpl oyee dism ssed for msconduct. —This schene has been
generally treated as a nodel schenme in all subsequent
di sputes about gratuity.

It also appears that the benefit of gratuity ~schenes has
been generally given even to workmen whose services ‘have
been termnated and who have thereby becone entitled to
retrenchment conpensation al so. In Bangal ore Whol | en
Cotton and Silk MIlls Co. Ltd., And Binny MIlls Labour
Associ ati on (2) the Labour Appellate Tri bunal gave
perm ssion to the conpany to retrench 179 worknen subject to
the condition that the worknen sought to be retrenched shal
be paid by way of retrenchment relief a sum equivalent to
one month’s basic wage for every year of conpleted service
in the conmpany, and the basic wage on whi ch such cal cul ati on
is to be nmade shall be the |ast basic wage prior to the
grant of this permssion. It also nade it clear that the
grant of such retrenchnent relief shall not in any way tend
to prejudice the issue

(1) [2951] 11 L.L.J. 31

(2) [1952] 1 L.L.J. 656.

39

of a gratuity schene which was before the adjudicator, and
to which the adjudicator was directed to apply an altogether
i ndependent nind unaffected by the decision of the Labour




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 9

Appel l ate Tribunal . It may, however, be conceded that
sonetines, though rarely; tribunals have thought it fit not
to grant gratuity in cases of worknmen whose services have
been terminated on the ground that they would be entitled
recei ve conpensation under the Act. But it is not disputed
that this dissenting note has been struck only in a few
cases (Vide Chemical, |Industrial and Phar maceuti ca
Laboratory Ltd., And Their Worknen (1). Speaking generally,
subj ect to the capacity of the enployer to pay, worknmen have
been given the benefit of both retrenchment conpensation and
gratuity by industrial awards prior to the enactment of s.
25F of the Act. This question was el aborately considered by
the Labour Appellate Tribunal in the appeals against the
award of Al India Industrial Tribunal (Bank Di sputes) where
it has been heldthat the award of retrenchment conpensation
cannot adversely affect the claimfor gratuity. The two
claims are made for entirely different reasons and in a
proper case both the clains can be awarded.
The neasure of conpensation, however, varied from case to
case, and the awards nmde in that behalf naturally were not
always ~uniform But it does appear that the determ nation
of the quantum of retrenchnent conpensation was generally
linked with the period of the past service rendered by the
retrenched workman. In Rashtriya M1l Mzdoor Sangh and
Gold Mohur M1ls (2) the Labour Appellate Tribunal accepted
the view that the quantum of conpensation payable to
retrenched ' worknen should be calcul ated at the rate of 10
days’ basic wages plus dearness all owance for each year of
service; and it also- held that no maximumlinmt should be
put on this quantum |n the Bonbay Gas Co. Ltd., And Their
Worknmen(3) a detail ed schene was framed for the conputation
of the retrenchnent conpensation.” Those who had conpleted a
year's service but less than three years’' service
(1) [1955] 11 L.L.J. 355. (2)11953] 11 L.L.J. 660,

(3) [21950] L.L.J. 150.

40
got wages for 26 days with dearness all owance, and

those who had conpleted three years of service

or

nore got 26 days’ wages with dearness all owance for each

year of service subject to a nmaxi mum of 104 days’ Wages

with dearness allowance. In The National I|ndustrial ~Wrks

And Their Workmen (1) a still nore el aborate schene

was franmed for. determning the quantum of conmpensation

Thus it would be seen that the result of industrial
decisions was that worknen, were held entitled both to
gratuity and conpensation on retrenchment and the anount of
retrenchnent conpensation was neasured by reference to the
period of service rendered by the retrenched enpl oyee. It
may, however, be stated that industrial decisions on the
twin topics of gratuity and retrenchnent conpensation were
not always uniform and sonetinmes they disclosed an el ement
of uncertainty and perhaps even anbiguity in their approach

Wiile this was the state of industrial decisions on this
poi nt, Ordinance V was pronul gated on Cctober 24, 1953. By
s. 25E the Ordinance prescribed conditions precedent to
retrenchnent of workmen. One of the conditions t hus
prescribed by s. 25E(b) was that before a workman is
retrenched he nmust be paid at the tine of retrenchment,
gratuity which shall be equivalent to 15 days’ average pay
for every conpleted year of service or any part thereof in
excess of six months. This Ordinance was foll owed by Act 43
of 1953, which is deenmed to have cone into force on Cctober
24, 1953. It is by this anending Act that s. 25F has been
introduced in the Act. Section 25F(b) is in the same terns
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as s. 25E(b) of the Ordinance, except that for the word
"gratuity’ the expression "retrenchnent conpensation " has
been substituted, W may incidentally nmention the fact that
in the statement of ainms and objects of the Act it was

observed that " in regard to retrenchment the bill provides
that a workman who had been in continuous enmpl oynent for not
less than one year under the enployer shall not be
retrenched until he has been given one nonth’s notice in

witing or one,
(1) [1950] L.L.J. 1143.

41
nonth’s wages in |ieu of such notice, and also a gratuity
cal cul ated at 15 days’ average pay for every conpleted vyear
of service or any part thereof in excess of six nonths "
The appellant’s case is that after s. 25F was enacted there
is no |longer any scope for framing gratuity schenes in
addition to the statuory retrenchment conpensation for
retrenched enployees.
In/ support of this contention the appellant sought to rely
on the fact that bothin s. 25E(b) of the Ordinance and the
statenment of ains and objects of the anending Act, the word
' gratuity’ has been used and not retrenchment conpensation
It is obvious-that for construing s. 25F the words used in
the statement about the ains and objects of the Act are not
relevant; and in regard to the use of the word ' gratuity’
in s. 25E(b) of the Ordinance it is significant that the
said word | has been deliberately onmtted and the words
"retrenchnment . conpensati on” have been used in its place by
s. 25F. Therefore it woul'd not be possible to determne the
character of the paynent statutorily prescribed by s. 25F by
reference to the word ’'gratuity” used either by the
Ordi nance or in the statenent about the ains and objects of
the Act. |f we have to decide the character of the paynent
nmerely by the words used in describing it, then the words
used s. 25F are retrenchnent conpensation " and not
gratuity.
But apart fromthe nere use of words there can be no doubt
t hat s. 25F is intended to provide conpensation to
retrenched workmen solely on account of ~the difficulties
whi ch they have to face on their retrenchment. It is’ well-
known that at the time when the O dinance was issued the
probl em of retrenchment had become w despread and acute and
Legi slature thought it necessary to step in  and nmke a
statutory provision for the paynent of adequate retrenchnent
conpensati on. Legi sl ature knew t hat ret renchnment
conpensati on was bei ng awarded by industrial tribunals; but
it rmust have thought that in determning the anmount of
conpensation the tribunals considered a variety of relevant
factors with the result that there was no wuniformty or
certainty in the matter; and so

6
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it decided to standardi se the paynment of conpensation by
prescribing a statutory rule in that behalf. The enactnent
of s. 25F thus nerely standardi ses the paynment of
ret renchnment conpensation and nothing nor e. | f
retrenchnent conpensation could be clai ned by t he

enpl oyees in addition to gratuity prior to the enactnment of
s. 25F there is no reason why a simlar claimcannot be nade
by them subsequent to its enactnent.

It is then wurged that in determning the anount of
conpensation payable to a retrenched workman the length of
his past service has been taken into account, and it is
pointed out that schemes of gratuity also provide for
payment of gratuity on simlar considerations and adopt a
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simlar neasure. As we have already pointed out, even
before s. 25F was enacted tribunals were adopting simlar
nmet hods in determ ning the anmount of ret renchnment

conpensation, and so the nere fact that the length of the
past service of the retrenched workman is made the basis for
conputing retrenchment conpensation cannot clothe retrench-
nment conpensation with the character of gratuity. The
clains for retrenchment conpensation and gratuity proceed on
di fferent considerations and it would be inpossible to bold
that the grant of one excludes the claimor grant of the
ot her.
It is true that a retrenched workman would get both the
retrenchnment conpensation and gratuity, and in a sense, on
his retrenchnent he woul d get nore than what other worknen
with corresponding length of service would get on their
retirement; but it nust be renmenbered that the retrenched
wor kman gets conpensati on because involuntarily he has been
forced to face unenploynment, and it is to enable himto tide
over the peri od of unenpl oynment t hat ret renchment
conpensation is paid to him  So, on the general contention
raised before us that the enployees are not entitled to
claim the double benefit of gratuity and retrenchnent
conpensation there can be only one answer,and that is that
there is no conflict between the two clains, and industria
tribunals are right in recognising that both clains can be
entertained and

43
granted, and reasonable gratuity schenes can and should be
franed even after the enactnment of s. 25F in the Act.
In this connection it would be relevant to refer to the
definition of wages under s. 2(rr) of the Act inasmuch as it
excludes any gratuity payable on the termination of the
enpl oyee’s service. This shows that Legislature was aware
that gratuity can be claimed by enployees 'and is often
awarded to them If Legislature had intended that the
statutory retrenchnent conpensation provided for by s. 25F
should affect the enployees’ claimfor gratuity it would
have expressly made a suitable provision in that behalf.
Legi sl ature makes such provisions when it thinks necessary
to do so. Section 17 of the Enmployees’ Provident Funds Act,
1952 (Act 19 of 1952), for _instance, ~confers on the
appropriate Government power to exenpt fromthe operation of
all or any of the provisions of the schene, establishnents
whi ch have al ready introduced provident fund benefits which
on the whole, are not |ess favourable to the enpl oyees than
the benefits provided under this Act.. In the absence of any
such provision in the Industrial Disputes Act it would be
unreasonable to hold that the mere enactnment ~of s. 25F
either ousts the jurisdiction of industrial tribunals to
entertain clains for gratuity schenmes or nmmkes it i nproper
or unjust to frame such schenes for all enployees including
those who are retrenched.
So far we have dealt with the general question.as it  arose
on the contentions of the parties; but in fairness we nust
add that the learned Solicitor-General conceded that  he
could not urge that, as a matter of law, the point raised by
his client should be answered in his favour. He, however,
st renuously ur ged that in framng gratuity schenes
i ndustrial tribunals should make appropriate provision for
giving gratuity to retrenched worknmen on a basis different
fromthat on which gratuity to other worknmen is cal cul ated
The argunent is that since the retrenched workmen get
statutory conpensation on a very liberal scale they should
not get gratuity at the rates fixed by the schene for other
wor kmen.  They may and shoul d get gratuity
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but at a lesser rate and on |less generous terns and
condi tions. Indeed he suggested that we should nake
sui tabl e amendnments in the gratuity schenme franmed by
t he appel late tribunal in that behalf. W do not
t hi nk we can accede to this request. Vet her or

not a twofold scheme of gratuity should be franmed, one
applicable to retrenched worknmen and the other to the rest,
is a matter which may, if necessary, be raised before the
tribunal in a proper case. Besides it may be pertinent to
observe that the question as presented in this formis not
one of general inportance, for in the present state of our
econony whi ch has received and is receiving the stinulus of
nati onal plans, our industries may not have to face the
problem of retrenchnent on an appreciable or extensive
scal e; but apart fromthis consideration we cannot entertain
or decide the point raised by the |learned Solicitor-Cenera
in.an appeal under Art. 136.
Before we part wth this appeal, we ought to refer to
another aspect of the matter which our present decision does
not consi der or decide. It is likely that gratuity schenes
franed by consent or by awards may provide for paynment of
conpensation to retrenched workmen either in lieu of or in
addition to  gratuity ; in such cases the question as to
whet her the /retrenched workmen can claimthe benefit of such
a schenme in addition to the retrenchnent conpensati on under
s. 25F woul d depend on the construction of the mteria
ternms of the relevant scheme considered in the light of the
provisions of s. 25F of the Act. |In the present appeal we
are not called upon to consider such a question. Therefore,
our decision has and can have no reference to cases which
woul d fall to be decided under s.” 25F of the Act.
In the result the appeal fails and i's dismssed with costs.
Appeal dism ssed
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