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Chal l enge in this appeal is to the order passed by a
| earned Single Judge of the Al ahabad H-gh Court disnissing
the wit petition filed by the appellants. Challenge in the wit
petition was to the Award nmade by the Industrial Tribunal
Uttar Pradesh, Allahabad (in short the "Tribunal’) in
adj udi cation case No. 168 of 1980.

Background facts in a nutshell are-as foll ows:

Respondent Nos.2 & 3 were appointed as Chowki dars as
muster roll enployees on daily wage basis in the Fatehpur
Sub-station on 1.6.1977. By order dated 17.1.1979, the
appel | ant - Cor porati on decided that no one will be engaged as
casual worker. Accordingly services of respondent Nos.2 & 3
and others were termnated as the construction work at
Fat ehpur Sub-station was over. Respondent Nos.2 & 3
di sputed their termnation on the ground that they were not
paid the retrenchment conpensation. The dispute was referred
to the Tribunal in Adjudication Case No.168 of 1980. The
Tri bunal held that the terminati on was i nproper as they had
conpl eted 240 days of service and their retrenchment was
viol ative of Section 25(F) of the Industrial D sputes Act, 1947
(in short the "1.D. Act’), and Section 6N of the U P. Industria
Di sputes Act, 1947 (in short the "U P. Act’) and they were
entitled to be reinstated with effect from 1979. Though there
was a prayer for being declared as pernmanent enpl oyee, the
Tri bunal did not consider that question. Respondent Nos.2 &

3 were reinstated in conpliance of the Award dated 17.8.1981
Respondent No. 2 raised another industrial dispute i.e.

Adj udi cation Case No.50 of 1985 claimng that he was a Punp
Qperator cum El ectrician and, therefore, he was entitled to a
declaration that he was to be paid salary applicable to the post
he was hol ding. Respondent No.2 filed Msc. Wit Petition

No. 15509 of 1983 chal Il engi ng the Award in Adjudication Case

No. 168 of 1980 on the ground that the second question

relating to regul ari zati on was not decided. The questions
referred read as foll ows:

"(1) Whet her ternination of service by
enpl oyers of Labourers Mohammad Jam | (s/o
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Shahamat U la) and Nand Lal (S/o Ram

Ki shan Patel) dated 1.2.1979 from Civi
Construction Departnent is correct or legal? If
not, then what relief do these |abourers are
entitled to get and on what basis?"

(2) If the above-stated reference-1 is
answered in favour of the |abourers then

whet her the enpl oyers should declare the

di sputed | abourer as permanent. |If yes, then
on what basi s?"

Respondent No. 2 was again term nated under Section 6
N of the U P. Act as there was no suitable work to be of fered.
Whi | e anot her industrial dispute i.e. Adjudication Case No.1 of

1985 was raised. |In-the said case it was held that termnation
was illegal but it was also held that he was not a regul ar

enpl oyee. Direction was, however, given to consider the

possi bility of absorbing himon the job of regular nature. 1In

the Adjudication Case No.50 of 1985.it was held that
respondent No.2 worked as a casual Chowkidar as agai nst the
claimthat he was worki ng as Punp Qperator cum El ectrician
The claimnmade in that regard was negated by the Tribunal

The Award was not chal | enged by respondent No. 2.

Appel lants filed wit petition No.17727 of 1985 inter alia
chal l engi ng the Award dated 9.8.1985 in Adjudi cation Case
No.1 of 1985. The same was subsequently w thdrawn in the
year 1990. On 1.6.1986 respondent No.2 was reinstated as a
Chowki dar. According to the appellants, respondent No. 2,
after reinstatenent, absented fromduty illegally for severa
days. Respondent No.2 again filed Adjudi cati on Case No. 106
of 1987. When it was pointed out by the appellants that the

i ssues raised by the claimnts were already deci ded,
respondent No.2 withdrew the case. ~ Another M sc. Case No. 15
of 1987 was | odged by respondent No.2 cl ai m ng wages from
the period 1.6.1986 to 31.1.1987. The Labour Court directed
the appellants to pay for the said period at the rate of Rs.10/-
per day anounting to Rs.1640/- which has been pai d.
Respondent No.2 filed Case No.5 of 1989 before the Deputy
Labour Comm ssioner for paynment of wages. The sanme was
again withdrawn by the claimant. The H gh Court in WP.

No. 15509 of 1983 remanded the matter to the Tribunal to
deci de whet her respondent No.2 was entitled to regul arization
which related to Adjudication Case No. 168 of 1980. On

remand the Tribunal held that after three years of their joining
in service, respondent Nos.2 & 3 were deenmed to have been
regul arized. Appellants filed Wit Petition No.4324 of 1991
chal l enging the said Award of the Tribunal dated 3.9.1990.
Respondent No.2 filed a Crimnal Contenpt against the
appel | ants al |l egi ng non-conpliance of the Award. Appellants
filed a Crinminal Msc. Case under Section 482 of the Code of
Crimnal Procedure, 1973 (in short the ' Code’) praying for
guashi ng the proceedi ngs. Respondent No.2 was asked on
23.7.1992 to report for duty as a daily wages Chowki dar
Simlar directions were given on 4.1.1993. The Crimnal M sc.
Application was allowed by the Hi gh Court. Respondent No.2
was asked to join the duties which he did not do. The High
Court disnissed the CMAP No. 4324 of 1991 on the ground

that respondent No.2 was entitled to regul arization.

In support of the appeal, |earned counsel for the

appel l ants submitted that the order of the High Court is
clearly untenable being cryptic. In any event in view of the
decision in Secretary, State of Karnataka and Qthers v. Uma
Devi and Others [2006 (4) SCC 1] the direction for
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regul ari zati on could not have been given. |t was pointed out
that the Tribunal relied on a decision of this Court which
specifically overruled in Ura Devi’'s case (supra).

On the other hand | earned counsel for the respondent

submitted that in Uma Devi’s case (supra) the powers of the

I ndustrial Adjudicator were not under consideration. There is
a difference between a claimraised in Gvil Suit or a wit
petition and one adjudicated by the Industrial adjudicator. It
was subnmitted that the Labour Court can create terns

existing in the contract to maintain industrial peace and,
therefore, it can vary the terms of the contract. Therefore, it
was submitted that the orders of the H gh Court do not

warrant any interference.

It is true as contended by learned counsel for the
respondent that the question as regards the effect of the

I ndustrial Adjudicators’ powers was not directly in issue in
Uma Devi's case (supra). But the foundational logic in Um
Devi’'s case (supra) is based on Article 14 of the Constitution of
India, 1950 (in short the 'Constitution’). Though the Industria
Adj udi cator can vary the ternms of the contract of the
enpl oyment, it cannot do something which is violative of
Article 14. |If the case is one which is covered by the concept
of regul arization, same cannot be viewed differently.

The plea of |earned counsel for the respondent that at the
time the H gh Court decided the matter, decision in U

Devi’'s case (supra) was not rendered is really of no
consequence. There cannot be a case for regul arization

wi t hout there being enployee-employer relationship. As noted
above the concept of regularization is clearly linked with
Article 14 of the Constitution. However, if in a case the fact
situation is covered by what is stated in para 45 of the Uma
Devi’'s case (supra), the Industrial Adjudicator can nodify the
relief, but that does not dilute the observations nmade by this
Court in Uma Devi’s case (supra) about the regul arization

On facts it is submtted by | earned counsel for the

appel l ants that respondent No.2 hinself adnmitted that he

never worked as a Punp Operator, but was engaged as daily

| abourer on daily wage basis. He also did not possess requisite
qualification. Looked at fromany angle, the direction for
regul ari zati on, as given, could not have been given in view of
what has been stated in Ura Devi’'s case (supra).

The appeal is bound to succeed and is accordingly
al lowed but in the circunstances w thout any orders as to
costs.




