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ACT:

| nconme-t ax- Deducti on -Busi ness expendi ture-Payment of suns
for getting annuities to provide pension-Liability depending
on contingency-Expenditure, —neaning of-1ndian [ncone-tax
Act, 1922 (XI O 1922), S. 10(2)(XV).

HEADNOTE:

Wth a viewto provide a pensionto H who was the /‘managi ng
director of the appellant conpany, after his retirenment at
the age O 55 years on Septenber 20, 1955, the conpany
executed a trust deed on Septenber 16, 1948, in favour of
three trustees to whom the conpany paid a sum of Rs.
1, 09, 643 and further undertook to pay annually Rs. 4,364 for
six consecutive years. The trustees undertook to hold the
said sums wupon trust to spend the same in taking out a
Deferred Annuity Policy with an Insurance Society in the
name of the trustees but on the life of H under which a
certain sum of nobney was payable annually to Hfor life from

the date of his superannuation. It was also provided in the
deed that notwithstanding the nmain clause the trustees
would, if so desired by the conpany, take out instead a

different kind of policy for the benefit of both Hand his
wife, wth a further provision for Hs wife should H die
before he attained the age O 55. On January 12, 1949, the
trustees took out a policy, wherein the anount of Deferred
Annuity to be paid per annumwas fixed according as whether
both Hand his wife were living on Septenber 20, 1955, or

one of themdied earlier. The policy also contained, inter
alia, two clauses: " (i) Provided the contract is in force
and unseduced, the Grantees (i. e., the trustees) shall be

entitled to surrender the Annuity on the Option Anniversary
(i.e., Sept. 20, 1955) for the Capital sum of pound 10, 169
subject to witten notice of the intention to surrender
being received by the Directors of the Society within the
thirty days preceding the Option Anniversary. (2) |If both
the Nomi nees shall die whilst the Contract remains in force
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and wunreduced and before the Option Anniversary the said
funds and Property of the Society shall be liable to nmke
repaynent to the Grantees of a sumequal to a return of al
the preniunms which shall have been paid under this Contract
wi t hout interest after proof thereof and subject as
her ei nbef ore provided."

The appellant conpany paid the initial sumand the yearly
prema for sone years before Hdied. For the assessnent
years 1949.50, 1950.51, 1951-52 and 1952-53, the appell ant
cl ai med a deduction of these suns fromits profits or gains
under s. 10(2)(XV)
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of the Indian |Inconme-tax Act, 1922, but the Incone-tax
authorities disallowed the claimon the ground that the sums
claimed did not anount to expenditure within the meaning of
the section. The appellant’s contention was that paynent of
pension was an expenditure of-a revenue character and so
also the paynent of a lump sumto get rid of a recurring
liability to pay ~such pension and that expenditure on
i nsurance was not- contingent, because though the contingency
related to life and depended onit, the probabilities were
esti mat ed on actuarial calcul ations and, t hat t he
expendi ture was, therefore, real

Hel d, that expenditure which is deductible for the purposes
of inconme-tax under s. 10(2)(xv) of the [Indian |ncone-tax
Act, 1922, is one which nust be towards a liability actually
existing at the time, but the putting aside of noney which
may beconme expenditure on the happening of an event is not
expendi t ure.

In the present case, on the ternms of the .deed of trust,
noney was placed in the hands of trustees for the  purchase
of annuities of different kinds, if required, but. to be
returned if the annuities were not bought, and the' clauses
in the policy taken out by the trustees showed that till
Sept enber 20, 1955, the appellant had dom nion through the
trustees over the prem a paid.. The paynment to the trustees
was therefore towards a liability dependi ng on a
conti ngency. Consequently, the anmount clainmed was not
liable to be deducted as an expenditure under S. 1 Q(2)(XV)
O the Act.

Cases on English Income-tax | aw revi ewed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 395 of 1957.
Appeal by special leave fromthe judgment and order dated
Decenber 21, 1955, of the Calcutta Hi gh Court in |ncone-tax
Ref erence No. 15 of 1954.

A C. Sampath lyengar, Dipak Dutta Choudhury and B. /N
Ghosh, for the appellant.

M C. Setalvad, Attorney-Ceneral for India, R Ganapathy
lyer, B. H Dhebar and D. Gupta, for the respondent.

1959. WMay 5. The Judgnment of the Court was delivered by

Hl DAYATULLAH, J.-The Indian Ml asses Co. (Private) Ltd.,
Calcutta (hereinafter called the assesses Conpany), have
brought this appeal, with the special |eave of this Court
granted on Novenber 9, 1956, against the judgnment of the
Hi gh Court of Calcutta dated Decenmber 21, 1955, in |ncone-
tax Reference
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No. 15 of 1954. The question of law referred to the High
Court was:

" Whether on the facts and in the circunstances of the case,
and on a true construction of the Trust Deed, dated 16th
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Septenber, 1948, and the Policy dated the 13th January,
1949, the paynents namde by the assessee Conpany and referred
to in paragraph 4 above constitute 'expenditure’ within the
meaning of that word in section 10(2)(xv)of the Indian
I ncome-tax Act, 1922, in respect of which a claimfor deduc-
tion can be nmade, subject to the other conditions mentioned
in that clause being satisfied "

The question was answered in the negative.

The facts of the case are as follows: One John Bruce Richard
Harvey was the Managing Director of the assessee Conmpany in
1948. He had by then served the Conpany for 13 years, and
was due to retire at the age of 55 years on Septenber 20,
1955. There was, it appears, an agreement by which the
Conpany was under an obligation to provide a pension to
Harvey after his retirement. On Septenber 16, 1948, the
Conpany executed a Trust Deed in favour of three trustees to
whom the Conpany paid a sum_ of pound 8,208-19-0 (Rs.
1,09,643)  and further undertook to pay annually Rs. 4,364
(pound' 326-14 sh.) for six consecutive years, and the
trustees " agreed to execute a declaration of trust. The
trustees undertook to holdthe said suns upon trust to spend
the sanme in taking out a deferred -Annuity Policy with the
Norwi ch Union Life Insurance Society in the name of the
trustees but on the life of Harvey under which pound 720 per
annum were payable to Harvey for |life fromthe date of his
super annuati on. It “was also provided in the deed that
notwi t hstanding the main clause the trustees would, if so
desired by the assessee Company, take out instead a deferred
longest life policy, with the said Insurance Company, in
their nanes, but in favour of Harvey and Ms. Harvey for an
annuity of pound 558-1-0 per annum payable during their
joint lives fromthe date of Harvey's  superannuation and
during the lifetime of the survivor, provided further that
if Harvey died before he attained the age of 55 years the
967

annuity payable to Ms. Harvey would be pound, 611-12-0
during her life. It was further provided that shoul'd Harvey
di e before attaining the age of 55 years, the trustees would
stand possessed of the capital value of the Deferred Annuity
Policy,. upon trust to purchase therewith an annuity for
Ms. Harvey with the above 2 | nsurance Company or another
I nsurance Conpany of repute. The other conditions of the
deed of trust need Dot be considered, because they do not
bear upon the controversy.

In furtherance of these presents, the trustees took out a
policy on January 12, 1949. |In addition to conditions usua
in such policies, it provided for the follow ng benefits:
Amount  per annum of

deferred Annuity

pound 563-5-8 p. a. if both M. and Ms. Harvey be [|iving
on Sept enber 20, 1955.

pound, 720-0-0 p. a. if Ms.Harvey should die before
Sept ember 20, 1955, |eaving Harvey surviving her

pound, 645-0-0 p. a. if Harvey should die before Septenber 20,
1955, leaving Ms. Harvey surviving him

There was a speci al provi sion whi ch nust be reproduced:

" Provided the contract is in force and unreduced, the
Gantees (i. e., the trustees) shall be entitled to
surrender the Annuity on the Option Anniversary (i.e., Sept.
20, 1955) for the Capital sumof pound 10,169 subject to
witten notice of the intention to surrender being received
by the Directors of the Society within the thirty days
precedi ng the Option Anniversary."

Two other clauses of the second schedule of the Policy may
al so be quot ed:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 15

(rrr) “"I'f both the Nomnees shall die whilst the
Contract remains in force and unredressed and before the
Option Anniversary the said funds and Property of the
Society shall be liable to make repaynment to

968

the Grantees of a sumequal to a return of all the prem uns
which shall have been paid under this Contract wthout
interest after proof thereof and subject as hereinbefore
provi ded.

(I'V) The Gantees shall before the Option Anniversary and
after it has acquired a Surrender Value be entitled to
surrender the Contract for a Cash Paynment equal to a return
of all the premiuns (at the yearly rate) which have been
paid | ess the first year’'s premumor five per cent. of the
Capital Sum specified in the Special Provision of the First
Schedul e whi chever shall be the | esser sum provided that if
t he Deferred Annuity has been reduced an equi val ent
reduction in the guaranteed Surrender Value as calcul ated
above will be nmade. "

The assessee Conpany paid the initial sumand the yearly
prem a for _sone years before Harvey died. |In the assessnent
years 1949-50, 1950-51, 1651-52 and 1952-53, it <claimed a
deduction of these suns fromits profits or gains under s.
10(2) (xv) of the Indian1ncome-tax Act (hereinafter called
the Act), which provides:

" Such profits or gains shall be conputed after naking the
foll owi ng al | owances, nanely,

any expenditure (not being in the nature  of capita
expenditure or personal expenses of the assessee) paid out
or expended whol |y and exclusively for the purposes of such
busi ness, profession or vocation. "

This claim was disallowed by the Departnent and t he
Appel |l ate Tribunal . The Tribunal held that it ‘was not
necessary to decide if the expenditure was wholly or
exclusively for the purposes of the Conpany’s business, and
if so, whether it was of a capital nature, because in the
Tribunal’s opinion there was no expenditure at all. The
reason why the Tribunal held this way nay be stated in its
own words:

" Clauses (1) and (I1) do not contain any provision having a
materi al bearing upon C ause (111). Therefore if it happens
that both M. and Ms. Harvey die before 20th Septenber,
1955, all the paynments till nmade through the Trusteesto the
I nsurance Society wll cone back to the Trustees and  as
there is not the
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slightest trace of any indication anywhere that the Trustees
shoul d have any beneficient interest in these npbneys, there
would be a resultant trust in favour of the Conmpany in
respect of the noneys thus far paid out. In other words,
what has been done ampunts to a provision for a contingency
which rmay never arise. Such a provision can hardly be
treated as paynment to an enpl oyee whet her of renuneration or
pension or gratuity, and cannot be a proper deduction
agai nst the incom ng of the business of the Conpany for the
purpose of conputing its taxable profits. 1In short, there
has been no expenditure by the Conpany yet; there has been
only an allocation of a part of its funds for an expenditure
whi ch may (or may not) have to be incurred in future. "

The Tribunal, however, referred the above-stated question
for the opinion of the H gh Court. The Hi gh Court noticed
the limted scope of the question, and pointed out that the
Tribunal had stated at the end of the Statement of the Case:
" In the event of the H gh Court holding that there was an
expenditure in this case, it would still be necessary for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

the Tribunal whether the noney was laid out or expended
wholly and exclusively for the purposes of the assesses’
busi ness and, if so, whether the expenditure was in the
nature of capital or revenue expenditure. "

The Ilearned Chief Justice of the Calcutta H gh Court
(Sarkar, J., concurring) felt the difficulty of the ques-
tion. He analysed the ingredients of cl. (xv), and pointed
out that the question referred to but one such ingredient.
The Di vi si onal Bench, however, did not «call for an
additional statenent of fact, or ask that the rest of the
matter be referred, so that the whole of the question
i nvol ved m ght get disposed of It observed

" This Court has always construed questions referred to it
with a certain degree of strictness and has not allowed any
point to be canvassed before it which had not been raised
before the Appellate Tribanal and which was not covered by
the Tribunal’s

122

970

appel | ate order. | am therefore, of opinion that the
guestion —shoul'd be taken as covering only the ground upon
whi ch the Tribunal held the paynments to be not allowable as
deductions as not enbraci ng any other ground. "

We nust express our regret that the case took the course
it did. The order of ‘assessnent was passed as far back as
1952, and seven years have now passed during which only one
guestion out of three is before the Courts  for decision
Section 10(2)(xv) was anal ysed by the |l earned Chief Justice
in these words:

“ 1t will be noticed that threeingredientsof the clause
lie on the surface of its language. In order that a
deduction nmay be clained under its provisions it  nust be
proved first that there was an expenditure, secondly, that
the expenditure was not in the nature of a | capita

expenditure- | amleaving aside the personal expenses-and,
thirdly, that it was laid out or expended wholly and
exclusively for the purposes of the assessee’s business-I am
| eavi ng out profession or vocation. "

W nust not be understood as finding fault with the
Di vi sional Bench. |t decided the question as franed. It is
the Tribunal which referred the question in this form

keeping to itself the right to decide about the other
ingredients of the clause later. Wether the question can
be answered in the bland formit is posed, is a matter to
which we will have to address ourselves presently. But it
appears to us that this is a very unsatisfactory way to go
about the business. Perhaps, the Tribunal decided this case
in this way and referred the question it did, | because it
felt that if this Court in Allahabad Bank Ltd. v. /Com
m ssioner of Income-tax, Wst Bengal (1) was able to decide
whether a particular outlay was ' expenditure’ - w thout
reference to the other ingredients of cl. (xv), the sane
could be done in this case also. That case, however, was
very different in its facts. There, certain contributions
on trust for paynent of pensions to enpl oyees were held not
to be | expenditure', because on the original trust failing,
the nmoney was

(1) [1954] S.C.R 195.

971
deemed to be held by the trustees on a resulting trust for
the benefit of the naker. |If the sane can be said in this

case, nanely, that the noney continued to belong to the
assessee Conpany in the account years, its paynent to the
trustees or the Insurance Conpany notwi t hstandi ng, there may
be a possibility of answering the question as was done in
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the decision of this Court cited earlier. But if such a
cl ear-cut proposition cannot be laid down, then, obviously,
there is considerable difficulty in deciding what is

expenditure ' within the clause, without reference to the
rest of its provisions. O course, to find the neaning of

the word | expenditure ', a dictionary is ill that is
needed, but to go further and to deci de whether the outlay
in this case was | expenditure ', the context in which the

word is used in the clause cannot successfully be left out.
M. Sanpath Ilyengar for the assessee Conpany conplained
before wus of the narrowness of the question, though before
the H gh Court be was opposed to any extension of the anbit
of the question. The follow ng passage fromthe judgnment of
the Chief Justice shows the respective attitudes of the
Depart ment and the assessee Conpany before the Bench

" M. Myer contended that l'anguage entitled him to argue
not only that there had been no expenditure in fact at all
but also that ~even  assuming that there bad been an
expenditure in the sense of a physical spending, still the
expendi ture-was not such as could be clained as an al |l owance
under the clause against the profits of the relevant

accounting year in viewof the fact that it was, in any
event, an expenditure made to meet a contingent liability.
M. S. lyengar, who appeared on behal f  of the assessee

objected to the scope of the question being so enlarged and
he referred to the appell ate order of the Tribunal which had
proceeded on a single ground. "

The | earned Attorney-Ceneral who appeared for the Departnent
at once conceded the difficulty of answering the question,
but contended that the question in its present formcould be
answered, though he agreed that if it could not, the Court
woul d be free to say so

972

We cannot help saying that though the Tribunal may be at
liberty to decide a case as appears best to it, there is
consi derabl e hardship to the tax-payers, if questions of |aw
are decided pieceneal and repeated references to the High
Court are necessary. The jurisdiction of-the H gh ' Court 1is
advisory and consultative, and questions of interpretation

of the lawin this attenuated formcan well~ be avoided.
This will tend to cut down the duration of litigation

In deciding that the paynent of the |lunp sumand prem a  was
not ’'expenditure', different views were expressed as the

case progressed. The Income-tax Oficer held that” in the
absence of a witten agreenent covering the conditions of
service, renmuneration, etc., the arrangenment could only be
taken as a provision for a gratuity, nore so as there was a
provision in the deed of trust for payment of an annuity to
Ms. Harvey in the event of Harvey's demise. According to
him there were so nmany alternative arrangenents for the
di sbursement of the noney laid out, that it was inpossible
to say what shape the annuity would ultinmately take and til

certain events happened, the | expenditure was not
ef fective. Fol I owi ng, therefore, the case in Atherton  v.
British I nsul at ed and Helsby Cables, Ltd. (1) and
di stingui shing Hancock V. CGener al Rever si onary and

Investnent Co. Ltd. (2), the claim for deduction was
rejected by the Incone-tax O ficer.

The Appel | ate Assistant Conmm ssioner considered that in the
absence of an agreenent the payment nust be regarded as an
ex gratia paynent of a capital nature, so lona as the trust
i ntervened. The Appellate Assistant Comni ssioner al so
comented upon the existence of a provision for Ms.
Harvey’' s pension which could not be a part of the agreenent.
He was thus of the opinion that the case fell wthin the
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rule laid down in Atherton’,s case (1). This opinion of the
Tri bunal which has already been reproduced earlier, was
shortly that there was no 'expenditure’ yet and this was
only an allocation of funds for an | expenditure which m ght
or might not be incurred in the future.

The Hi gh Court analysed the ternms of the deed of

(1) (1925) 10 Tax Cas. 155.

(2) (1918) 7 Tax Cas. 358.

973

trust, and pointed out that there were two contingencies in
which noney was likely to revert to the assessee Conpany.
The first contingency was if both Harvey and Ms. Harvey
di ed before Septenber 20, 1955. The second contingency was
due to an omission inel. (lIl1) to provide for a pension to
Harvey, if Ms. Harvey died before the above date. In that
event, the trust would have failed, unless a policy was
taken out under 61. (1l). The H gh Court held that if any
of these two circunmstances happened, then there would have
been a resulting trust in favour of the assessee Conpany,
and it would have been entitled to get back all the noney
laid out by it. W nust say here that the High Court was in
error as to the second of the two contingencies because the
policy which was taken out provided for all the three
alternatives, and -‘pension was payable to both or either
survivor, though in different suns. Even in the trust deed,
the three alternative pensions were provided as follows:
pound 720, if the annuity was payable to Harvey alone; or
pound 558-1-0, during the joint lives of both or survivor;
or pound 611-12-0, to Ms. Harvey if Harvey died before
Septenmber 20, 1955. The special provision in the policy,

however, covered the first  contingency of bot h the
prospective annuitants dyi ng before Septenber 20, 1955, and
if that happened, the assessee Conpany woul d have, " if it

chose to surrender the policy, got back the sum of | pound
10,169 subject to a witten notice of the intention to
surrender being received by the Insurance Conpany wthin
thirty days precedi ng Septenber 20, 1955.

The Hi gh Court then observed in addition that there was no
instant necessity ' for the expenditure, nor was the’ nopney
"laid out for a business purpose of an.instant character’
nor did it bring in a 'present asset which would always
remain an asset in that form the noney having gone  for
ever’ . The High Court pointed out that there was always a
possibility ,of a resulting trust in favour of the Conpany
and the noney could not, therefore, be held to have been ex-
pended. The conclusion of the H gh Court, therefore, was
that the assessee Conpany nust be held to have

974

set apart | tentatively’ a sumof noney in order that it
mght be available for the paynent of a | gratuity /' to
Harvey and Ms. Harvey, but there being | no provision for
the application of the noney in the event of t hose
conti ngenci es not occurring and no annuity being payable to
any one’', there was no | expenditure’ in any real -and
practical sense of the terni.

The argunments in this appeal have ranged, as they did before
the High Court, over a very wide field. No useful purpose
will be served in following them through all their
convol utions. The main points urged on behalf of the
assessee Conpany are that payment of pension is an
expenditure of a revenue character and so also the paynent
of a lunp sumto get rid of a recurring liability to pay
such pension. This is illustrated fromsonme English cases,
and reference is made also to Ch. [IX-B of the Act. It is
also submitted that in so far as paynent by the assessee
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Conpany was concerned, it was, in point of fact, made, and
this was | expenditure’ within the dictionary neaning of the
wor d. The argunent of the Departnent is that by I
expenditures neant a laying out of nmoney for an accrued
liability and not for a contingent Iliability, whi ch
contingency may or may not take place; that the present
arrangenent was only a setting apart of noney for a
Contingent liability and till the liability becane real
there was no expenditure. The assessee Conpany, however,
contends that expenditure on insurance is not contingent,
because though the contingency relates to life and depends
on it, the probabilities are great being estimated on
actuarial calculations and the expenditure is real. Bot h
sides rely on a | arge nunber of English decisions. W shal
now consider the argunents.in detail and refer to those
authorities, which are relevant.

In dealing with cases expounding the English |In. conme-tax
law, it ~nmust always be borne in mnd that the schenme of
legislation there is not the sane as in our country. No
doubt, a certain anpbunt of assistance can, with caution, be
taken fromthem but the' probl ens under our Incone-tax |aws
must be resolved, in the ultimate analysis, with reference
to our |aws.

975

It has been ruled 'under the English statute that sums paid
to an enployee as pension or gratuity  are deductible as
noney laid out and expended for the purpose of trade,
prof ession or vocation. See Smith v. Incorporated Counci
of Law Reporting for England and Wales (1). It has also
been ruled that a single payment to avoid the recurring
liability of an enployee’s pension is also a pr oper
deducti on. The | eadi ng case on the subject is Hancock v.
General Reversionary and Investment Co. Ltd. (1). ‘In that
case, the taxpayer was under a liability to pay a pension to
a retired actuary, and pension had, in fact, been paid for
some years. Subsequently, the tax-payer purchased an
annuity for the enployee, which he accepted in place of his
pension. The sumpaid in purchasing the annuity was all owed
as a deduction in conputing the tax-payer's profits, it
being held that it was noney wholly and exclusively laid out
or expended for the purposes of the trade, profession _or
vocati on.

On the other hand, a sumwhich a conpany put into a fund for
the relief of invalidity, etc., was held not to be  an
admi ssi bl e deducti on, and the case last cited was
di sti ngui shed. See Rowntree, & Co. Ltd. wv. Curtis (3).
Poll ock, M R, drew pointed attention to the words of Lush,
J., in the earlier case, where |lie observed at p. 698:-

"It seens tonme as inpossible to hold that the fact that a
lunp sumwas paid instead of a recurring series of° annua
paynments alters the character of the expenditure, as it
would be to hold that, if an enployer nade a voluntary
arrangenent with his servant to pay the servant a year’s
salary in advance instead of paying each year’s salary as it
fell due, he would be making a capital outlay.",

and added that Lush, J., had described the actuarial paynent
made in Hancock’s case (2) as a pension in another form
whi ch coul d not be said of the invalidity, clains for which
were wholly uncertain. Warrington, L. J., pointed out that
the test to apply was first

(1) [1914] 3 K B. 574 ; 6 Tax Cas. 477.

(2) (1918) 7 Tax Cas. 358.

(3) [1925] 1 K B. 328; 8 Tax Cas. 678.
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whet her there was an expenditure which he held there was,
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and next whether it <could be said to be wholly and
exclusively for the purposes of the trade which, in his
opi ni on, could not be said of the expenditure in that case.
The words of the learned Lord Justice on ’'the first
proposition have a bearing upon the present case, and may be
reproduced here(at p. 703)

I am inclined to agree with M. Latter in his contention
that the noney has actually been expended. There is nothing
like a resulting trust in favour of the conpany although
there is that provision which | have already cal | ed
attention to in the trust deed, that one of the things which
m ght be done would be to abrogate altogether the trust or
the provisions of the deed and to substitute other rules and
provisions. But it seens to ne that cannot be said to be a
resulting trust in favour of the conpany having regard to
the other objects which are pointed out as those to which
the schene was directed.”

Simlarly, a sumof noney paidto the trustees to form a
nucl eus of a pension fund for the benefit of sone of its
enpl oyees by a conpany was also not held to be an adnissible
deduction in ~Atherton's case (1). Viscount Cave, L. C.,
recalled the test |laid down in a rough way by Lord EUnedln
in Vall anbrosa Rubber Co. v: Farmer (2) (at p. 192) that,
capital expenditure is-a thing that is going to be spent
once and for all and incone expenditure i's a thing which is
going to recur every year " but added that it was not and
was not neant to be a decisive test. The Lord Chancellor
observed, however, that,

" when an expenditure is nade, not only once and for all
but with a viewto bringing into existence an asset or an

advantage for the enduring benefit of a trade, I think that
there is very good reason (in the -absence of " specia
ci rcunst ances leading to an opposite conclusiaon) for

treating such an expenditure as properly attributable not to
revenue but to capital."

(1) (21925) 10 Tax Cas. 155.

(2) (1910) 5 Tax Cas. 529.
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Again, in Mrgan Crucible Co. Ltd. v. The Conmi ssioners of
Inland Revenue (1), the paynment to an insurance conmpany to
take out a policy was held not to be an -admssible
deduction. There, the conpany operated a schene for paynent
of pensions to retired or incapacitated enpl oyees, reserving
to itself the wuncontrolled discretionto vary or cease
paynment of pensions. Wen pensions were paid,  they were
deducted -but when the conmpany took out a policy, wthout,
i nform ng their enployees, for payment to itself of
annuities equal to the pensions, it was held that by this
the conpany had acquired an asset and this was in the nature
of a capital asset. Rowl att, J., in di stingui shing
Hancock’s case (2), observed that unlike that <case the
liability to pay pensions was not got rid of and that the
conpany had acquired an asset. The |earned Judge continued
(at p. 317):

" It is true they have got an asset which would give them
in all probability, nothing on bal ance, because they use it
to pay these pensions; but they have got an asset; they had
not any pension fund to pay these pensions with, and now
they have got an insurance conpany which will in the future
not extinguish the liability but countervail it and they
have got the command of this policy to the extent that they
are entitled to get their capital noney say ' capital noney
" without prejudice-back fromthe insurance conpany on
surrendering the policies."

From t hese cases, there are deduci ble certain principles of
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a fundanental character. The first is that capita

expendi ture cannot be attributed to revenue and vice versa.

Secondly, it is equally clear that a paynent in a lunp sum

does not necessarily make the paynent a capital one. It may

still possess- revenue character in the same way as a series

of paynents. Thirdly, if there is a |lunmp sum paynent but
there is no possibility of a recurrence, it is probably of a
capital nature, though this is by no nmeans a decisive test.
Fourthly, if the paynment of a lunp sum cl oses the

(1) [21932] 2 K B. 185 ; 17 Tax Cas. 311, 317.

(2) (1918) 7 Tax Cas. 358.
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liability to nwake repeated and periodic paynents in the
future, it nmay generally be regarded as a paynent of a

revenue character (Anglo-Persian G| Co. Ltd. v. Dale) (1),
and lastly, if the ownership of the noney whether in point
of fact or by a resulting trust be still in the tax-payer
then there Jis acquisition of a capital asset and not an
expendi ture of a revenue character.

Side by side with these principles, there are others which
are also fundanental. The Incone-tax |aw does not allow as
expenses all the deductions a prudent trader would make in
conputing his profits. The noney may be expended on grounds
of commerci al expedi ency but not of necessity. The test of
necessity is whether the intention was to earn trading
receipts or to avoid future recurring paynents of a revenue

character. Expenditure in this “sense is equal to
di sbursement which, to use a honely phrase, nmeans sonething
which comes out of the trader’s pocket. Thus, 1in finding

out what profits there be, the normal accountancy  Practice
nmay be to allow as expense any sumin respect-of liabilities
whi ch have accrued over the accounting period and to ' deduct
such sunms fromprofits. But the Inconme-tax |aws do not take
every such allowance as |egitimate for purposes of tax. A
distinction is nade between an actual liability in praesenti
and a liability de futuro which, for the tine being, is only
conti ngent. The former is deductible but not the latter.
The case which illustrates this distinction is Pet er
Merchant Ltd. v. Stedeford (2). No doubt, that case was
deci ded under the system of Income-tax laws prevalent .in
Engl and, but the, distinction is real. What a prudent
trader sets apart to neet a liability, not actually present
but only contingent, cannot bear the character of  expense
till the liability becones real

We may here refer to two other cases. In Alexander Howard &
Co. Ltd v. Bentley (3), a business of blouse and gown
manuf acture was carried on by one A. C. Howard.| H's three
brothers were enployed by himas sal ari ed managers. |'n 1933
A. C. Howard remarried

(1) [1932] 1 K. B. 124; 16 Tax Cas. 253.

(2) (1948) 30 Tax Cas. 496.

(3) (1948) 30 Tax Cas. 334.
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and wunder pressure fromhis brothers a conpany was forned
and the directors were authorised to enter into an agreenent
to purchase the business. A C. Howard was the governing
director of the conpany and his three brothers, pernanent
directors. The company also entered into a service
agreement with them and Art. 107 thereof provided

" After the death of the said Al exander Charles Howard and
during such. tine as his legal personal representatives
shall hold at |east Ten Thousand Shares in the Conpany, any
wi dow surviving himshall receive out of the profits of the
Conpany an annuity of One Thousand Pounds per annum during
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her life."

Thi s service agreenment was executed on January 3, 1934. In
1943 by a deed of release A. C. Howard released to the
conpany all right to a claimin respect of the annuity in
consi deration of the payment to himof a sum of pound 4, 500.
Thi s anpbunt was based upon the findings of an actuary. The
taxpayer submitted that the sumpaid in redenption of the
annuity was a proper charge against revenue, and was
deducti bl e. The Conmi ssioners hel d agai nst the conpany on
two mai n grounds. They held that in order to deci de whether
the sumpaid to obtain release of the annuity was properly
all owabl e as a deduction, they had to decide first whether
the annuity itself would have been properly chargeable to
revenue, (Anglo-Persian Ol Co. Ltd. v. Dale (1) and Bean
v. Doncaster Amal ganated Col lieries Ltd. (2) per Lord Sinon
at  pp. 311-312); and they held next that the redenption of
the annuity freed the conpany froma contingent liability
and the  conpany had. thus 'secured only an enduri ng
advant age.

Singl eton, J., before whomthe case cane in appeal, affirnmed
the decision. —He pointed out that this was not a case of a
conpany providing an annuity-or pension for an enpl oyee, "

for " (to quote himp " the wife of M. Al exander Charles
Howard had not hi ng whatever to do with the Conpany ". |If,
t herefore,

(1) [1932] 1 K B. 124; 16 Tax Cas. 253.

(2) (1946) 27 Tax CaS. 296.
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the original annuity was not chargeable to revenue, the sum
of pound 4,500 paid to avoid it, could not also be.

The other case is Southern Railway of Peru Ltd. v. Onen (1).
In that <case, the English conpany was bound to  provide
conpensation to all its enployees on the termnation of
their services. Legislation to this effect was deened to be
a part of the contract of service. -Such right arose on
dismssal or on termnation of the enmploynment by the
enpl oyer after proper notice. (The conpensation’ was an
amount equal to one nonth's salary for every year of
servi ce. There were, however, certain exceptions’  under
whi ch the conpensation was not payable. The conpany sought
to deduct an ampbunt equal to the burden cast on it each year
but the claimwas refused. It was held by mjority that
though ’'the conpany was entitled to charge against one
year's receipts the cost of making provision for -the
retirement paynents which would ultinmately be payable as it
had the benefit of the enpl oyees services during that year
provided the present value of the future payments could be

fairly estimated ', since the factor of discount was ignored
in maki ng the deduction, the claimcould not be entertained.
These two cases illustrate the propositions that t he

recurring liability of a pension which is conpressed into a
[ unp paynent should itself be a legal obligation, and ' that,
if contingent, the present value of the future paynents
should be fairly estimable. |If the pension itself be not
payabl e as an obligation, and if there be a possibility that
no such paynment may be necessary in the future, the whol e of
the anmobunt cannot be deducted but only the present value of
the future liability, if it can be estimated. It is
significant that the case in Sun Insurance Ofice v. dark
(2) was applied to the last corollary.

So far, we have dealt with the principles which underlie
| eadi ng cases decided in England, sone of which were in the
forefront of the argunents. W have already stated that the
Engl i sh deci si ons should be read with considerable caution

Under the English Income-tax Act, the lawis stated in a
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negative
(1) [1957] A.C. 334.
(2) [1912] A C. 443.

981
form Section 137 of 15 & 16, Geo. 6 & | Eiz. 2, «c¢. 10,
whi ch prescribes the general rules regardi ng deduction is

expressed in the negative, and r. (a) which was applicable
to the cited cases reads as follows:

" Subject to the provisions of this Act, in conputing the
profits or gains to be charged under Case | The Case 11 of
schedul e D, no sum shall be deducted in respect of-

(a) any disbursements or expenses, not being noney wholly
and exclusively laid out or expended for the purposes of the

trade, profession or vocation." In these several cases,
enphasis was sonetinmes laid on the words " wholly and
exclusively ", sonetines-on " laid out or expended " and
sometines on " for the purposes of the trade...". It was the

nature of ‘the liability or the time of paynment or the value
of the paynent or all of themwhich determ ned whether the
anmount shoul'd be deducted or not.

Clause (xv) —of s. 10(2) of the Act, with which we are
concerned, reads as follows:

10. " Business-(1) The tax shall be payable by an assessee
under the head | Profits and gains of business, profession
or vocation’ in /respect of the profits or gains of any

busi ness, profession or vocation carried on by him

(2) Such profits or gains shall be conputed after naking
the follow ng all owances, nanely-

(xv) any expenditure not being an allowance of the nature
described in any of the clauses (i) to (xiv)inclusive, and
not being in the nature of capital expenditure or - persona
expenses of the assessee laid out or expended wholly and
exclusively for the purpose of such business, profession or
vocation. "

This section, though it enacts affirmatively what is stated
in the negative form in the Engl i sh st at ut e, is
substantially in pari materia with the English enactnent and
woul d have justified our considering the English authorities
as aids to the interpretation thereof

But there is no case directly on what is | expenditure and
if the authorities under the English statute
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were to be of real assistance, the whole of the matter
shoul d have been before us. The question, however, linmts
the approach to whether the paynments nade towards the
policy were expenditure within cl.(xv). | Expenditure is
equal to | expense’ and 'expense’ is noney. laid out by

calculation and intention though in many uses of the word
this el enment may not be present, as when we speak of a /joke
at another’s expense. But the idea of | spending’ in the
sense of | paying out or away’ noney is the primary- neaning
and it is wth that neaning that we are concerned. I
Expenditure’ is thus what is 'paid out or away’ and is sone-
thing which is gone irretrievably.

To be an allowance within cl. (xv), the noney paid out  or
away nmust be (a) paid out wholly and exclusively for the
purpose of the business and further (b) nmust not be (i)
capital expenditure, (ii) -personal expense or (iii) an
al l owance of the character described in cls. (i) to (xiv).
But whatever the character of the expenditure, it nmust be a
paying out or away, - and we are not concerned with the
other qualifying aspects of such expenditure stated in the
clause either affirmatively or negatively.

So, the question is whether in a business sense the anount
was spent, that. is to say, paid out or away. To discuss
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this, we nust go to the terns of the policy.

No doubt, under the general terns of the policy an annuity
was to be provided for the Harveys. W are not concerned
with Ms. Harvey, because she had no claimto the annuity or
pensi on any nore than Ms. Howard bad in Al exander Howard &
Co. Ltd. v. Bentley (1) already discussed by us el sewhere.
That consideration involves a finding on whether an annuity
to Ms. Harvey was an expense made wholly and exclusively
for the purpose of the business, and that is not a matter
open to us by the Iimted question posed. In any event, the
-provision for a pension or annuity to Ms. Harvey cannot
rank hi gher than an annuity to Harvey, and the matter can be
considered on the limted aspect that a pension or annuity
to Harvey was al so contenpl ated

(1) (1948) 30 Tax Cas, 334.
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In the years of account the assessee Conpany did hand out to
the trustees, the sunms of noney for which deduction is
claimed. /'But was the nobney spent in so far as the assessee
Conpany was concerned ? Harvey was then alive and it was not

known if any pension to himwould be payable at all.’ Harvey
m ght not have the lived to be 55 years. He might even have
abandoned c his service or mght have been dism ssed. Ti |

Septenmber 20, 1955, the assessee Conpany had doni nion
through the grantees over the prem a paid, at least in two
ci rcunst ances. They are to be found in the speci a

provision, and the third clause of the second schedule of
the policy. These provisions have been quoted al ready, but
may agai n be reproduced:

" Special provision:

Provided the contract is in force and unseduced, the
Grantees shall be entitled to surrender the Annuity on the
Option Anniversary for the Capital sum of pound ' 10, 169
subject to witten notice of the intention to surrender
being received by the Directors of the Society wthin the
thirty days preceding the Option Anniversary."

a. (rrr): " If both the Nominees shall die whilst the
Contract remains in force and unreduced and before the
Option Anniversary the said funds and Property of the
Society shall be liable to make repaynment to the G antees of
a sumequal to a return of all the premi unms which shall have
been paid under this Contract w thout interest after proof
t hereof and subject as herei nbefore provided."

To be a paynent which is nade irrevocably there should be no
possibility of the noney form ng, once again, a part of the
funds of the assessee Conpany. |If this condition  be not
fulfilled and there is a possibility of there being a
resulting trust in favour of the Conmpany, then the nmoney has
not been spent, i. e., paid out or away, but the anmount nust
be treated as set apart to neet a contingency. There'is a
distinction between a contingent liability and a  paynent
dependi ng upon a contingency. The question is whether in
the years of account, one can describe the assessee
Conpany’s liability as contingent or nerely dependi ng
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upon a contingency. In our opinion, the liability was
conti ngent and not nerely dependi ng upon a contingency.

That such a distinction is real was laid down in the speech
of Lord Oaksey in Southern Railway of Peru Ltd. v. Ownen
(1), and was recognised generally in the speeches of the
other Law Lords. Now, the question is what is the effect of
the | paynent of premia in the present case ?

Learned counsel for the assessee Conpany referred us to the
provi sions of Chapter |X-B of the Act, particularly ss. 58R

58S and 58V thereof. W regret we are not able to see bow
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these provisions help in the matter. W are not concerned
with the provisions of this Chapter, because the allowance
does not fall within any of the provisions, and we have only
to decide the question whether the amobunts -paid to purchase
the policy involved an expenditure in the accounting years.

Next |earned counsel relied upon Joseph v. Law Integrity
| nsurance Conpany, Limted (2), Prudential |nsurance Conpany
v. Inland Revenue Commissioners (3 ) and In re Nationa
Standard Life Assurance Corporation (4) to show that there
was no contingent liability but a liability depending on a
contingency, nanely, the duration of life, the probabilities

of which were estimated on actuarial calcul ations. No
doubt, these cases deal with insurance of human life but the
observations therein are not material here. In the first of
these cases, it was held that the kind of policies which
were issued were policies-of insurance on human lives, and
that the conpany  was carrying on the business of life

i nsurance contrary to-its nmenorandum of association and the
policies 'were ultra vires the conpany. The ©policies were
also illegal wthins. | of the Assurance Conpanies Act,
1909.. In_ this context, the definition that | a policy of
life insurance’ neans | any instrunent by which the paynent
of nonies, by or out of the funds of an assurance conpany,
on the

(1) [1957] A.C 334.

(3) [1904] 2 K. B. 658.

(2) [1912] 2 Ch. 581

(4) [1918] 1 Ch. 427, 430.
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happeni ng of any contingency depending on the duration of
human life, 1is assured or secured was referred to. The

policies issued by the conpany, though ostensibly called

investment policies’ were held to bereally life insurance
policies. The next case arose under s. 98 of the Stamp Act,
1891. It was held that a contract by whiich in
consideration of the paynment by -a person of a weekly
premum a sumcertain was payable to himon his attaining
the age of 65 or, in the event of his dying earlier, A
smal ler sumwas to be paid to his executors, was a policy of
i nsurance upon a contingency depending upon a life wthin
the meaning of the section. |In the |last case, the question
arose under s. 30 of the Assurance Conpanies Act, 1909,  and
it was decided that a certificate-holder held a policy on

human |ife because noney was payable not only at the
expiration of a certain nunber of years but all premniunms
wer e repayable in the event of death to the | ega

representative.

These cases may help to determ ne the nature of the contract
with the insurance conpany but cannot help in the solving of
the question whether the paynents to the insurance  conpany
were expenditure. That insurance of human lives involves a
contingency relating to the duration of human life is a very
di fferent proposition fromthe question whether the paynent
in the present case to the trustees was towards a contingent
liability or towards a liability depending on a contingency.
In our opinion, the paynent was not nerely contingent but
the liability itself was al so contingent. Expenditure which
is deductible for income-tax purposes is one which is
towards a liability actually existing at the time, but the
putting aside of nobney which may beconme expenditure on the
happening of an event is not expenditure. In the present
case, nothing nore was done in the account years. The noney
was placed in the hands of trustees and/or the insurance
conpany to purchase annuities of different kinds, i f
required, but to be returned if the annuities were not
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bought and
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the setting apart of the noney was not a paying out or away
of these sums irretrievably.

In our opinion, the question was correctly answered by the
Calcutta High Court. We, therefore, dismiss the appeal with
cost s.

Appeal dism ssed.




