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RAJENDRA BABU, J.
A suit-was filed by the first respondent for declaration

that he and third Respondent Fakirawwa are the owners of
the suit land and for possession fromthe original Appellant

(Laxmappa) and for other incidental reliefs. He had
i npl eaded his father as second defendant in the suit and his
nother as third defendant. It is clainmed that his father was

a spent thrift; that since he and hi s-younger brother did not
want to continue to be joint and on receiving a sum of

Rupees One thousand relinqui shed his interest in the joint
fam ly property by executing a registered deed dated
26.4.1960; that thereafter heand his younger brother

became owners in possession of the said properties; ' that
about 4 or 5 years later his younger brother died and in
terms of the H ndu Succession Act their mother succeeded

to his share; that thus the said properties canme under his
and his nmother’s ownership and possessi on; when the

matter stood thus even though his father had relinquished
his rights over the plaint schedule | and, he executed a

regi stered sal e deed on 16.4.1963 in favour of the appell ant
and put himin possession of the sane; he clainmed that the
said sale in favour of Appellant is not binding on himand his
not her.

The appel | ant deni ed the execution of the

relinqui shment deed dated 26.4.1960 and contended that as

the father of the first respondent had incurred debts and for
di scharge of the same borrowed fromthe appellant a sum of

Rs. 2000 and created a nortgage in 1950 in his favour in
respect of entire land in RS. No. 15/ A neasuring 11 Acres

16 gunt as. Agai n the father of 1st respondent borrowed

Rs. 3000/ - and executed an advance | ease deed (' Agavu

Lavani’'] in favour of respondent for a period of 60 years and
executed a regi stered deed on 26.8.1952 in respect of entire
acre of 11 acres 16 guntas of |and. Hi s name is included in
revenue records as tenant in ME 1014 and has been in
possessi on thereof since then. During the subsistence of that
| ease the father of the first respondent again approached the
appel l ant for noney for famly necessity and to discharge his
prior debts and took a sumof Rs. 1000/- and executed a

regi stered sal e deed dated 26.4.1960 in respect of an extent
of 5 acres 30 guntas on the northern side in that |and after
obtaining the requisite permssion fromthe jurisdictiona
Tahsildar; that thus the appellant becane the absol ute

owner of that portion of 5 acres 30 guntas; that the nother
of the first respondent was also in need of money for famly
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necessity and for discharging the debt due by her husband
borrowed a | oan of Rs. 2000/- from him and executed a

regi stered sale deed in that behal f on 16.12.1960 acting as
the guardian of the first respondent and his younger brother
who were minors at that tine; that fromthat date onwards

he becane the absol ute owner also and has been in

possession of the sane; that the father of the first
respondent, who was again in need of nobney, executed a

regi stered sale deed in favour of the appellant for a sum of
Rs. 1000/- on 16.4.1983 in respect of certain lands after
obt ai ni ng perm ssion of the Tahsildar and thus the said two
sal e deeds dated 16.12.1960 and 16.4. 1963 were legally

val id and binding on defendants 2 and 3 and the plaintiff. In
this manner, the appellant clainmed that he becane the

absol ute owner of the entire extent of 11 acres 16 guntas
both as a tenant and subsequently as a full owner thereof

and continued to be in possession of the said | and as a
tenant. He al so raised certain contentions regarding
[imtation and that he had perfected his title by adverse
possessi on over the | and. He al so alternatively contended
that if the deed of transfer dated 16th April 1963 is invalid,
his tenancy rights were not affected and from 1.3.1974 the
tenanted | and vested in Government and that, therefore,

the plaintiff is not entitled to seek the relief of possession
fromhim He al so contended that the relinqui shnment deed
referred to in the plaint was not a genui ne one and di d not
affect his rights; that the plaintiff and defendants Nos. 2
and 3 had continued to be the nmembers-of a joint famly and
that the second defendant was its manager

On this basis several issues were raised by the tria
court. Two issues are with reference to clains regarding
tenancy and they are

"10A] If the sale deed dated 16.4.1963 is invalid
whet her the tenancy rights of defendant-1

subsists on 1.3.1974?

10B] Whether the plaintiff is entitled to possession
if defendant-1 is held to be a tenant on the date of
suit?"

The trial court held on these two issues as fol lows:

"25. Issue No.10B: There is no question of any

tenancy rights involved in this suit. No perm ssion of
the Tehsil dar was obtained for the execution of the
sal e deed by defendant No.3. Mreover, defendant

No.1 has taken a sal e deed from def endant No. 2 on

the allegation that defendant No.2 is the owner of the
suit land. Before that, defendant No.1l had recogni sed
the title of the minor plaintiff and his brother Yallappa
by taki ng agreenent and sale deed is to be held
invalid. Therefore, having taken a document from

def endant No. 2, he cannot now content that he is a
tenant of the suit land. Hence, ny findings on issue
No. 10B i s answered in the negative.

26. |ssue No.10A: The defendant No. 1 was not the
tenant of the suit land on 1.3.1974 or on the date of
suit."

The trial court decreed the suit in respect of half share of
suit |and.

On appeal, the said findings of the trial court were
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upset and the suit filed by the first respondent was
di sm ssed

The | earned District Judge noticed that the |and
conprised in RS. No. 15 neasuring 11 acres 16 guntas was
the ancestral property of the third defendant and that,
therefore, the plaintiff was al so a coparcener of the |and.
But there are several registered docunents filed in the court
in the shape of Ex. P-2, D10, D11, D13, D12 and D-6. As
found by the first appellate court, registered | ease deed
dated 26.4.1960, which is Ex. P-2, had not been acted up at
all at any rate in respect of the suit |and. The first appellate
court also found that Ex. D-10, which is a registered | ease
deed in respect of entire extent of 11 acres 16 guntas,
becane effective at |east partially because admittedly the
third defendant had sold the northern extent of 5 acres 30
guntas to the appellant under the registered sal e deed Ex.
D11 dated 26.4.1960 after obtaining the perm ssion of the
jurisdictional Tahsildar to effect that sale. But on the sane
day, he ‘executed sale deed Ex. D-11 and rel ease deed Ex.
P-2 and both the docunents were scribed by PW2.
Therefore, the first appellate court found that the first
def endant cannot be heard that he was not aware of the
execution of the release deed because that document and
Ex. D-11 had cone into existence sinultaneously. Thus the
guestion of inportance is whether the trial court was
justified in concluding that under Ex. D10 the first
def endant did not becone the tenant in respect of the suit
 and which is the southern portion of the survey number and
that the rel ease effected under Ex. P-2 was acted upon
The second defendant had no right to effect the sale of the
suit land in favour of the appellant under Ex. D8 after
obtai ning the perm ssion of the Tahsildar on the sane date
as evidenced by Ex. D-14. However, if it is to be concluded
that under Ex. D-10 the first defendant becane tenant in
respect of the entire survey nunber, the |ower court’s
j udgrment and decree releasing theplaintiff’s half share in
the suit land will have to be set aside. On appreci ation of
the docunents and the oral evidence in the case, ~the first
appel l ate court held that the entries in the various revenue
records showed that the suit |and neasuring 5 acres 16
guntas was either under a personal cultivation of the second
def endant or of two other tenants upto 1960-61. It was
never the case of the plaintiff that his father had personally
cultivated the suit land for a couple of years and then | eased
it to two others for one year each and there was again
personal cultivation of it. If the first defendant was not the
tenant at all in respect of the entire land in view of Ex. D10
it was i nprobable that an attenpt was made as far back as
1963 by defendants 1 and 3 to obtain the perm ssion of 'the
jurisdictional Tahsildar for selling away the suit land to the
first defendant. Therefore, the suit was filed nearly 12
years after the order was passed by the Tahsildar. He found
that Ex. D-14 disclosed that the tenant in occupation of the
suit land during those days was the appellant and there was
no need for initiating proceeding before the Tahsildar. The
first appellate court, therefore, found that under Ex. D 10
the first defendant becane the tenant in occupation in
respect of the northern extent of 5 acres 30 guntas only and
not the southern suit |and nmeasuring 5 acres 26 guntas and
that he was the tenant in respect of the entire extent of 11
acres 16 guntas of |and. On exam nation of the docunents,
the first appellate court also gave a finding that the
relinqui shment deed was not valid and upheld the view of
the trial court that the second defendant had no subsisting
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rights in the suit land to be conveyed to the first defendant
under Ex. D-6 and that, therefore, the first defendant got
no rights under that document over the suit | and. The

| earned District Judge found that the finding recorded by the
trial court on several issues was justified in the

circunst ances of the case; that Ex. D12 executed by the
third defendant in respect of an extent of 3 acres 26 guntas
was not after obtaining perm ssion of the jurisdictiona
Tahsil dar as required under Section 64(3) of the Bonbay
Tenancy and Agricul tural Lands Act, 1948 and, therefore,

no title could pass in that document; that Ex. D12 was
void. The finding of the trial court in this regard was not
upheld. Ex. D-6 and 12 did not convey any proprietary rights
to the first defendant at all in respect of the suit |and and
the plaintiff and the third defendant were the co-owners of
that extent but those rights of their’s becane extingui shed
from1.3.1974 having regard to the provisions of the

Bonbay /Tenancy and Agricul tural Lands Act, 1948.

Therefore, he caneto the conclusion that the plaintiff’s suit
required to be dism ssed. The |earned Judge found that the
plaintiff-first respondent had no status as a co-owner of the
suit land as on the date of the suit. Neither the first
respondent nor his father had any rights in respect of the
sanme during the vesting of the tenanted lands in the
Government subject 'to the rights of | andlords and tenants,
speci al |y saved under’ t he Karnataka Land Refornms Act, 1961
and, therefore, the said cross-objections filed were

di sm ssed

Thereafter, the matter was carried in second appeal
The High Court all owed second appeal by an order nmde on
9.3.1985 and the judgnent and decree passed by the first
appel | ate court was set aside and held that the appellant as
a co-owner of the suit land is entitled to the relief clained
for recovery of possession over the entire suit |and.
Subsequently, the order made on 9.3.1995 allow ng the
second appeal was recalled and the appeal was posted for
fresh hearing. On 17.11. 1997 the Hi gh Court finally disposed
of the appeal after referring to the judgnent dated 9.3.1995
by stating that it concurs with the earlier order but gave
certain additional reasons. This is how, the |earned Judge
stated : -

"It is also necessary to place on record that this appeal is
di sposed of in the same manner nentioned in the |ast

par agr aph above by anot her single Judge of this Court;

that judgnent was recalled on the technical objection of
non-inpl eading of the L.Rs of one of the parties. However,
that was di sposed of on nerits, taking into consideration
the legal position as well. | have concurred w th<the
earlier view, though |I have give additional point in support
of that view"

It is difficult to appreciate the course adopted by the

| earned Judge. |If all the parties had not been present who
coul d have been inpl eaded then the judgment rendered
thereto will not be one which was decided in the presence of

all the parties. Therefore, when the earlier order dated
9.3.1995 was recalled, the entire judgnent stood upset and
is no |longer available for the | earned Judge either to concur
or accept that reasoning. W nmay have to treat that part of
reasoning as part of his judgment to properly appreicate the
case.
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Wet her the appell ant becane the owner in possession
of the entire suit land by virtue of registered sale deed EX.
D-6 dated 16th April 1963 and in the event that sale deed is
found to be invalid for any reason, the sale deed Ex.D 12
dated 16.12. 1960 is binding on the plaintiff in respect of
extent of 5 acres 26 guntas and whether his rights in respect
of the remaining extent as a tenant are not affected and
even if the said sale deed Ex.D-12 is also found to be
invalid, then his rights as a tenant in respect of the entire
suit land is protected. It is also to be seen whether the
reliefs claimed by the first respondent in the suit land is
tenable and as a co-owner with the third defendant he is
entitled to those reliefs in respect of the entire suit |and.

These aspects were not | ooked into by the Hi gh Court
in the course of its first order. The High Court rmerely
referred to Section 133 of the Karnataka Land Revenue Act,
1964 to state that some of the entries in the revenue
records i'ndicated that the appellant was not in possession of
the lands.  However, the first appellate court after referring
to the order of permnission granted by the jurisdictiona
Tahsi | dar concl uded that since in the said docunents the
appel | ant had been described as a tenant, he, therefore,
shoul d be presuned /'to be a tenant notwi thstandi ng the
entries appearing in the record of rights. The presunption
arising under Section 133 of the Karnataka Land Revenue

Act, 1964 will, therefore, by itself, not be enough and if the
sane coul d be disturbed such a presunption can be deci ded
with reference to any other material. VWi le the first

appel | ate court gave inportance to Ex. D-14 the perm ssion
granted by the Tahsildar, the H gh Court said that it is of no
consequence. However, in the circunstances of the case

the finding recorded by the first appellate court is final. It
has taken the view that description of the appellant in the
order of perm ssion granted by the jurisdictional Tahsildar
would tilt the matter which clearly indicated that the
appel l ant was the tenant in respect of the entire l'and. But-in
the second order nade by the H gh Court the |earned Judge

has gone on to set out various principles which really have

no bearing on the matter. The court had to exam ne the

ef fect of the documents on record and come to the

concl usion one way or the other. The first appellate court
consi dered the effect of these docunents and cane to the
conclusion that it had been established that the appellant

was in possession of the suit land only in the capacity of a
tenant and he had not acquired title under the sale deeds in
guestion since the said sale deeds were invalid.

A contention now put forth before us is that in view of
the fact that the sales having been effected in respect of the
suit lands the tenant’s rights stood extingui shed and
proprietary rights were replaced or the tenant’s rights stood
converted to the proprietary rights cannot be accepted
because when the sale transaction itself has been held to be
invalid, there was no transaction in the eye of law and in
t he absence of such transaction, there was no circumstance
which obliterated the rights arising as a tenant. Thus it is
contended that the rights stood unaffected and in this
context, it is necessary to exam ne the contention put forth
before us is that the issue as to tenancy ought to have been
referred to the Land Reforns Tribunal and ought not to have
been decided by the trial court itself.

Section 132 of the Karnataka Land Reforms Act bars
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the jurisdiction of civil courts in matters, which are to be
decided by a Tribunal. Section 133 of the Karnataka Land
Ref orns Act provides for suits and other proceedings that
are required to be decided by a Tribunal under the Act. No
civil court can decide any question as to whether land in
dispute is an agricultural |and or whether the person
claimng to be in possession thereof is or is not a tenant of
the said land as on 1.3.1974. Al'l tenancies canme to an end
on 1.3.1974 under Section 5 of the Act. Thus, what is
contenpl ated by Sections 132 and 133 of the Karnataka

Land Reforns Act is that if there is any existing tenancy
right as on 1.3.1974 then civil court shall have to frame an
issue relating to tenancy and refer the same to Tri bunal

In the present case, the suit had been brought by the
first respondent for various reliefs including that of
possessi on and that right had been defeated on the ground
that on the rel evant date the suit |ands were tenanted | ands
and, therefore, from1.3.1974 he did not have rights as
owner and the |land having vested in the State and on that
basi s suit had been di sm ssed. It i's not so nuch as to
declare the rights of the first appellant that such finding had
been recorded but it is nore to defeat the claimof the
appel l ant. \Whet her ‘the first defendant can protect his
possessi on otherwi se or not is not to be decided in these
pr oceedi ngs. Prima facie, the first appellate court could not
hold that the appellant was a tenant in respect of the |and
and i ssues 10-A and 10-B shoul d have been decided only by
a Tribunal constituted under the Karnataka Land Reforns
Act. The question whether on 1.3.1974 when the Act came
into force the appellant was a tenant in respect of the |and
in question or not could not have been decided by civi
courts. Hence, the decrees passed by H gh Court, First
Appel l ate Court and trial court are set aside and the matter
is remtted to the trial court to refer issue 10-A to Land
Ref orns Tribunal for adjudication and report. 1In the
nmeanwhil e, the parties shall directed to maintain status quo
as to possession of the land until disposal of matters before
the Tribunal and the trial court.

In the result, the appeal is allowed accordingly.




