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ACT:

U P. Electricity (Duty) Act, 1952-Wether Renusagar
Power Co., respondent No. 1, is 'own’ source of generation
of electricity of Hindalco, —respondent No. 2 under section
3(1)(c) of-Whether Hindalco is liable to pay electricity
duty on that. footing-Wether corporate veil should be
lifted in the facts of the case-Wether H ndalco is entitled
to exenption fromlevy of electricity duty under sub-section
(4) of section 3-OF.

HEADNOTE

Di sal |l owi ng request for exenption from levy of
electricity duty wunder sub-section (4) of section 3 of the
U P. Electricity Duty Act, 1952 (’the Act’), as anended, the
appel l ants issued notice of demand aski ng respondent No. 1,
Renusagar Power Co., to pay electricity duty on the energy
supplied by it to respondent No. 2, Hindalco, for industria
purposes. Being aggrieved by the decision of the State
CGovernment, the respondents filed a wit petitionin the
H gh Court. The H gh Court allowed the wit petition,
hol ding that the inpugned order of the State Governnent was
not maintainable in law, and quashing the order as well as
the notice of denmand abovesaid. The State Government was
al so directed to consider the request of the respondents for
exenption in accordance with the directions issued by the
High Court in the wearlier Wit Petition No. 4521 of 1972
filed by the respondents. Being aggrieved by the decision of
the H gh Court the appellants noved this Court for relief.

Di sposi ng of the appeal, the Court,

N

HELD: Per Sabyasachi Mukharji, J.

There were two different aspects of the case to be
considered. One was whether the respondent No. 1, the
Renusagar Power Co. Ltd., was 'own’ source of generation of
electricity for respondent No. 2, the Hindalco, under
section 3(1)(c) of the Act. The second aspect was whet her
the order passed by the State Government was in accordance
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with the principles of natural justice in so far as the sane
were applicable to the case. [646C]
628

From 1952 to 1970, no duty was payable if electricity
was generated from own source of energy. From 1970 to 1973,
duty of one paisa was payable in respect of electricity
supplied from own source of generation. After 1973, no duty
was payable in respect of electricity supplied from own
source of generation. [646D

Renusagar, a 100% subsi di ary of H ndal co, wholly owned
and controlled by H ndal co, was incorporated in March, 1964.
Hi ndal co had established the power plant through the agency
of Renusagar to avoid conplications in the case of a
possi bl e take-over of ~the power plant by the State
Electricity Board as power  generation is generally not
permitted in normal conditions in the private sector. The
respondents highlighted “that the sanction under section 28
of the ~Indian Electricity Act, 1910, given to Renusagar and
its anendnment  established that” Renusagar was not a nornal
type of  ‘sanction under Section 23 of the 1910 Act as the
hol der could supply power only to Hindal co. All these steps
for the expansion of the power in Renusagar so as to natch
the power requirenment of Hindal co’s expansion were taken by
Hi ndal co even though -Renusagar had " been incorporated.
Applications for all the necessary sanctions and perm ssions
were made by Hindal co. Perm ssions and sanctions were first
intimted to Hi ndal co even t hough -~ Renusagar was in
exi stence. Changes ' in the sanctions and/or pernissions were
obt ai ned by Hi ndal co and not Renusagar. The expansi on of the
power pl ant in Renusagar was to exactly ~match the
requi renents of Hindalco forthe production of Al um nium
The expansion of the power plant in Renusagar was part and
parcel of the expansion of the aluminium plant of Hindalco.
Al the steps to set up the power plant in Renusagar and its
expansi on were taken by Hi ndalco. Hindal co consuned about
255 MW power out of which 250 M Wcane from Renusagar. There
was only one transnmission |line going out of Renusagar and
that went to Hindalco, which had conplete control over
Renusagar. The agreenent between Renusagar and Hindalco
indicated this was not a nornal sale-purchase agreenent
bet ween two i ndependent persons at arms | ength. The price of
electricity was determ ned according to the cash needs of
Renusagar. This covenant also showed conplete control of
Hi ndal co over Renusagar. All persons and authorities dealing
and conversant with this matter had consistently treated
Renusagar as own source of generation of Hndalco. In the
power-cuts matter under section 22B of 1910 Act, 100% cut
was inposed on Hindalco on the footing that it had its own
source of generation. All the authorities including the
State and Board had all along treated Renusagar ~as own
source of generation of Hi ndalco. It was thus contended that
Renusagar nust he treated as alter ego of Hindalco, i.e.
629
Omn source of generation of Hi ndalco within the nmeaning of
section 3(1)(c) of the Duty Act, and that consunption
clearly fell within that section. [653C H, 655C F]

"Own source of generation’ s an expression connected
with the question of lifting or piercing the corporate veil
The appellants contended that in this case there was no
ground for lifting the corporate veil, urging that there was
no warrant either in lawor in fact tolift the corporate
veil and treat Renusagar’s plant as Hindal co’'s own source of
generation. [657B-C

In the expanding horizon of nodern jurisprudence,
lifting of corporate veil is permssible. Its frontiers are
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unlimted. It nmust, however, depend primarily on the
realities of the situation. The aimof legislation is to do
justice to all the parties. The horizon of the doctrine of
l[ifting corporate veil is expanding. In this case,
indubitably, it is correct that Renusagar was brought into
exi stence by Hi ndalco in order to fulfil the condition of
i ndustrial [licence of Hindal co through production of
alumnium It was also manifest from the facts that the
nodel of the setting up of power station through the agency
of Renusagar was adopted by Hi ndal co to avoid conplications
in case of takeover of the power station by the State or the
Electricity Board. Al the steps for establishing and
expandi ng the power station were taken by Hi ndalco and
Renusagar was wholly owned subsidiary of and conpletely
controlled by H ndal co. Even the-today affairs wer e
controlled by H ndal co. ~ Renusagar had never indicated
i ndependent volition. \Wenever felt necessary, the State or
the Board thenselves had I|ifted the corporate veil and
treated Renusagar ~and Hi ndalco as one concern and the
generation in Renusagar as the own source of generation of
Hi ndal co. I ndubitably, the manner of treatnment of the power-
pl ant of Renusagar as the power-plant of H ndalco and the
CGovernment taking full advantage of the sane in the case of
power cuts and denial of supply of 100% power to Hindal co
underlined the facts and inplied acceptance and waiver of
the position that Renusagar was a power plant owned by
Hi ndalco. In this view of the matter, the  corporate vei

should be lifted and Hi ndalco and Renusagar be treated as
one concern and Renusagar’s power plant nust be treated as
the own source of generation of° H ndalco ~and should be

liable to duty on that basis. In the premses the
consunpti on of such energy by H ndalco wll fall wunder
section 3(1)(c) of the Act. [667E-H, 688A-B]

The veil of corporate personality even though not

lifted sometimes is becomng nore and nore transparent in
nodern conpany juris-
630
prudence. The ghost of the case of Aron Salonbn v. A
Sal omon & Co. Ltd., [1897] AC 22 at 27, 30, 31, still visits
frequently the hounds of Conpany Law but the veil has been
pierced in many cases. However, the concept of lifting the
corporate veil is a changing concept andis of expanding
hori zon. [668C- D

The appellant was in error in not treating Renusagar’s
power plant as the power plant of Hindal co and not treating
it as the own source of energy. The respondent was liable to
duty on the same and on that footing alone; this was evident
in view of the principles enunciated and the doctrine now
established by way of decision of this Court in Life
I nsurance Corpn. O India v. Escorts Ltd. & ors., [1985]
Suppl. 3 S.C.R 909, that in the facts of this case sections
3(1)(c) and 4(1)(c) of the Act are to be interpreted
accordi ngly. The person generating and consuni ng energy were
the same and the corporate veil should be lifted. Hindalco

and Renusagar were in-extricably linked up together
Renusagar had in reality no separate and independent
exi stence apart from and i ndependent of H ndal co.

Consunpti on of energy of Hindalco is consunption of Hindalco
fromits own source of generation. Rates of duty applicable
to owmn source of generation had to be applied to such
consunption-1 paisa per unit for the first two generating
sets and nil rate in respect of 3rd and 4th generating sets.
In the facts of this case, the corporate veil nust be lifted
and Hi ndal co and Renusagar should be treated as one concern
and the consunption of energy by Hindal co must be regarded
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as consunption by Hindalco fromown source of generation
The appeal directed against this finding of the H gh Court
was rejected. [668D H; 669A- B]

Coning to the challenge to the order quashed by the
H gh Court, the dom nance of public interest is significant
according to the provisions of sub-section (4) of Section 3.
In view of the ceilings prescribed, the power conferred upon
the State wunder Section 3(1) of the Act by itself is valid
and does not anobunt to excessive delegation. The prinmary
purpose of the Act was to raise the revenue for devel oprment
projects. \Wether, in a particul ar situation, rura
electrification and devel opnent of agriculture should be
given priority or electricity or devel opment of alum nium
i ndustry should be given priority or whichis in public
interest, are value judgnents and the legislature is the
best judge. Wat was paranount before introduction of the
devel opnent programme and how the funds shoul d be allocated
and how far the government considers a negligible increase
and rise i'n the cost of alum niumfor the purpose of raising
noni es for ~other  devel opnent activities are matters of
policy to be decided by the Governnent. It is
631
true that the question regarding public interest and need to
pronote indigenous “industrial production was related wth
the question of exenption of duty, but a matter of policy
should be left to the Government. In its order, the
CGovernment had adverted itself to all ~the aspects of sub-
section (4) of section 3 of the Act. Certain amount of
encour agenent was given to Hindalco to start the industry in
a backward area. After considerable period, a very lowrate

of duty was charged. If other sectors of growh and
devel opnent are needed, for exanple, food, shelter, water,
rural electrification, the need for ~encouragenent to

alum niumindustry had to be subordinated by a little high
cost because it is a matter on which the Government as
representing the wll of the people is the deciding factor.
Price fixation, whichis ultinmately the basis of rise in
cost because of the rise of the electricity duty is not a
matter for investigation of Court, Sub-section (4) of
section 3 of the Act in the set up is quasi-legislative and
quasi -adm nistrative in so far as it has power to fix
different rates having regard to certain factors and in so
far as it has power to grant exenption in sone cases, is
quasi -l egislative in character. Such a decision nust  be
arrived at objectively and in consonance with the principles
of natural justice. Wth regard to the nature of the power
under section 3(4) of the Act when power is exercised with
reference to any class it would be in the nature of
subordi nate | egislation but when the power is exercised with
reference to individual it would be administrative. If the
exerci se of power is in the nature of subordinate
| egislation the exercise nust conformto the provisions of
the statute. The High Court was right only to the limted
extent that all the relevant considerations nmnust be taken
into account and the power should not be exercised on
irrel evant considerations, but singular consideration which
the High Court had mssed in this case is the factors,
nanely, the prevailing charges for the supply of energy in
any area, the generating capacity of any plant, the need to
promote industrial production generally or any specified
class thereof and other relevant factors cannot be judged
disjointly. These nmust be judged in adjunct to the public
interest and that public interest is as mentioned in the
preanble to raise revenue. Al that the section requires is
that these factors should be borne in mnd but these nust be
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subordinate to the executive decision of the need for public
interest. The power conferred on the State Governnent of
administrative nature must be in accordance wth the
principles of natural justice to a linmited extent. [671F-G
672D E; 673D H]

The exercise of power whet her | egi sl ative or
administrative will be set aside if there is manifest error
in the exercise of such power or the exercise of the power
is manifestly arbitrary. Sinmlarly,if the power has
632
been exercised on a non-consideration or non-application of
mnd to relevant factors, the exercise will be regarded as
mani festly erroneous. | f a power , | egi sl ative or
administrative, is exercised on the basis of facts which do
not exi st and which are patently erroneous, such exercise of
power will stand vitiated.. This case related to the
particular facts and circunst ances of an individual -
Hi ndal co. 'The facts and circunstances of the case had been
examned /in consonance wth the principles of natura
justice and considered subject to public interest. Hindalco
had nmade profits much norethan it had before the inposition
of the duty. The adequacy of the profits or whether it made
much more profits is - not a consideration which nust prevai
over public interest and the Government. having taken into
consideration this/ factor, did not comm't any error and the
High Court was in error in setting aside the order of the
Covernment. The cost of power to a simlar industry in other
States was a relevant factor and the State was under a
mandatory duty to consider the same. The State had taken
note of all these factors, and  considering the prevailing
practice of levy of electricity duty in other States as well
as the provisions of section 3(4), the Governnment canme to
the conclusion that there was no justification for allow ng
exenption from electricity duty to Hindalco, and did not
commt any error. The factor of assurance of cheap power by
the Government did not fore-closethe public interest of
raising public revenue. The inpugned order did not suffer
from the vice of non- appl i cation of mnd or non-
consi deration of the relevant factors. The H gh Court was in
error ininterfering with the order of the Governnent in the
manner it did. [676GH, 677A-H 678A]

Natural justice in the sense that a party nust be heard
before hand need not be directly followed in fixing the
price. | here is scope for trial and error in the sphere of
price fixation which is nmore in the nature of alegislative
nmeasure. Judged by that standard, the inpugned order in this
case was not bad. The CGovernnent did not act in violation
either of the principles of natural justice or arbitrarily
or in violation of the previous directions of the  Hi gh
Court. [678F; 679D, 680C

The Hi gh Court should have, allowed the “claim of
H ndal co for the reduced rate of bill on the basis that
Renusagar Power plant was its own source of generation under
section 3(1)(c) and the bills should have been made by the
Board on that basis. The Hgh Court was in error in
uphol ding the respondents’ contention that the State
CGovernment acted inproperly and not in terns of section 3(4)
of the Act and in violation of the principles of natura
justice. The Judgment of the Hi gh Court was set aside to the
extent indicated above and State Government’s inpugned order
was restored subject to the nodification of the bills on
633
the basis of own source of generation; H ndalco nust be
given the benefit of the rate applicable to its own source
of generation from Renusagar plant. [680D F]
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Per S. Ranganathan, J (Concurring): Agreeing, his
Lordship held that on the second issue it was difficult to
define the precise nature of the power conferred on the
State under Section 3(4) of the Electricity Duty Act, and
expressed doubts whether the sub-section could at all be
interpreted as conferring a right on individual consumers to
require that, in the light of the material adduced by them
the rates applicable to them should have been fixed
differently or that they should have been exenpted from duty
al toget her. However, his Lordship observed that it was
unnecessary to pursue this aspect further as his Lordship
agreed with the conclusion of Sabyasachi Mikharji, J. that
in this case the respondent’s representati ons had been fully
considered and the requirenents of natural justice had been
fulfilled and that there was no warrant to interfere with
the order of the State CGovernnent. [680H, 681A- B]

Chiranjit Lal =~ Anand v. State of Assam & Anr., [1985]
Suppl. 2 S.C R 385;  State of , U P. v. Hi ndustan Al um ni um
Corpn. (Ltd., [1979] 3 SCR 709; J. K. Cotton Spinning &
Weaving MIls Co. Ltd. v. State of V.P. & O's., [1961] 3 SCR
185;M's. Grdharilal & Sons v.BalbirNath Mthur & Os.,
[1986] 2 SCC 237 at 241, 246; State of Taml Nadu v.
Kodai kanal Motor Union (P) Ltd., [1986] 3 SCC 91 at 100; D
Sanj eevayya v. Election Tribunal, AP. & Os., [1967] 2 SCR
489, 492; Western Coal fields Ltd. v. Speci al Area
Devel opnent Authority, Korba & Anr., [1982] 2 SCR 1 at 17;
Andhra Pradesh State Road Transport Corpn. v. The | .T.O &
Anr., [1964] 7 SCR '17; Tamiin v. Hannaford, [1950] KB 18;
Aron Salonon v. A - Salonon & Co. Ltd., [1897] AC 22 at 27,
30, 31; Western Coal fields Ltd. in Rustom Cavasjee Cooper V.
Union of India, [1970] 3 SCR 530 at 555; Bank Voordel En
Scheepvaart N. V. v. Stalford, [1953] 1 QB. 248; Kodak Ltd
v. Cark, [1903] 1 K B. 505; DHN Food Distributors Ltd. &
O's. v. London Borough of Toner Hamets, [1976] 3 AER 462;
Harol d Hol dsworth & Co. (Wakefiel'd) v. Caddies, [1955] 1 Al
E.R 725; Scottish Co-operative Wolesale Society  Ltd. v.
Meyer and Anr., [1958] 2 Al E. R 66; Charterbridge Corpn
Ltd. v. Lloyds Bank Ltd. & Anr., [1969] 2 Al E. R 1185;
Ms. hall Richards Machine Co. Ltd., v. Jewitt '(H M)
I nspector of Taxes, 36 TC 511, 52, 525, M s. Spencer & Co.
Ltd., Madras v. The Comm ssioner of ~Walth Tax,” AR 1969
Madras 359; Turner Mrrisson & Co. Ltd.—v. Hungerford
I nvestment Trust Ltd., AIR 1969 Cal. 238; Life Insurance
Corpn. O India v. Escorts Ltd. & Os., [1985]

634

Suppl . 3 SCR 909; Devi Das Gopal Krishnan & Ors. v. State of
Punjab & Ors., [1967] 3 SCR 557; Ram Bachan Lal v. The State
of Bihar, [1967] 3 SCR 1; Panana Canal Conpany v. G ace
Li ne, 356 Us 309 2 Lawyers’ Edn. 788; Vi ncent
Pani kurl angara v. Union of India & others, [1987] 2 S.C. C.
165; Union of India & Anr. v. Cynanmide India Ltd. & Anr.
[1987] 2 SCR 720; P.J. lrani v. State of Midras, [1962] 2
SCR 169 at 179-180, 181, 182; Ryote of Garabandho and O s.
v. Zam ndar of Parlakimedi & Anr., AR 1943 P.C 164,
Saraswati Industrial Syndicate Ltd. etc. v. Union of India,
[1975] 1 SCR 956; A. K. Kraipok v. Union of India, AIR 1970
S.C. 150; Ms. Travancore Rayons Ltd. v. Union of India, AIR
1971 S.C. 862; Amal Kunmar Ghatak v. State of Assam & O's.,
AR 1971 Assam 32; Comm ssioner of Income Tax v. Mhindra &
Mahi ndra Ltd. & Ors., [1983] 3 SCR 773 at 786, 787; Prag lce
JUDGVENT:

293; Shree Meenakshi MIls Ltd. v. Union of India, [1974] 2
SCR 398; Laxmi Khandsari, etc. v. State of UP. & Os.,
[1981] 3 SCR 92; State of Oissa v. (Mss) Binapani Devi,
[1967] 2 SCR 625; Mhd. Rashid v. State of U P., AIR 1979
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S.C. 592; S. L. Kapoor v. Jagmphan & Os., AIR 1979 S.C
592; Maneka Gandhi v. Union of India, AIR 1978 S.C. 597,
India Sugars & Refineries Ltd. v. Anmrawathi Service
Co-operative Society Limted & Os., [1976] 2 SCR 740,
referred to.

&

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 2966 of
1986.

Fromthe Judgment and Order dated 26.9.1984 of the
Al | ahabad High Court in Wit Petition No. 3921 of 1982.

RN  Trivedi, Addi tional Advocate CGeneral, Gopal
Subr amani am and M's. Shobha Di kshit for the Appellants.

B. Sen, D P. Gupta, NA Raja Ram Aggarwal, N R
Khaitan, E.D. Desai, Y.K Khaitan, Jijina, Sandeep Aggarwal
and T.N. Sen for the Respondents.

The foll owi ng Judgnents of the Court were delivered:

SABYASACHI MUKHARIJI, J. This appeal by special |eave is
di rected against the judgnent and order of the Hi gh Court of
Al | ahabad dated 26th Septenber, 1984. The first appellant is
the State of Utar Pradesh inpleaded through the Chief
Secretary to the Governnent of Uttar Pradesh, Lucknow. The
second appellant is the Secretary to the Government of Uttar
Pradesh, Departnent of
635
Ener gy, Lucknow. The third appellant is one Shri Yogendra
Narain, presently acting as Secretary to the Chief Mnister,
State of Uttar Pradesh, Lucknow. At a particular point of

time Shri Yogendra Narain was the Secretary to the
Departnent of Energy. The fourth appellant is the Assistant
El ectrical |[|nspector, a functionary under t he u. P.

Electricity (Duty) Act, 1952, M rzapur Zone, Rani Patti,
M rzapur. The fifth appellant is the Collector of Mrzapur.
There are four respondents in this appeal. The first
respondent is Renusagar Power (Conpany Ltd. The second
respondent is Ms Hindustan Al umnium Corporation Ltd.
Respondent No. 3 is Shri DDM Mmatranka who resides at
Hi ndal co Administrative Col ony, “Renukut, ~Mrzapur. The
fourth respondent is Shri Rajendra  Kumar Kasliwal who
resides at Hindustan Al um nium Corporation Ltd., Renukut,
District Mrzapur. Respondents 3 and 4 nentioned above are
the shareholders of the first respondent and the second
respondent, that is, Renusagar Power Conpany and Ms.
Hi ndustan Al umi nium Corporation Ltd. respectively.” It is
stated that M's Hindustan Al um nium Corporation Ltd.,
established and alumniumfactory at Renukut —in Mrzapur
District, UP. in 1959. It is the case of the respondents
that it was induced to do so on the assurance that cheap
electricity and power would be nmade available at the
relevant time. 1In 1962, a plant of H ndustan Al'um nium
Corporation Ltd. for manufacture of al um ni um was
conmi ssioned. Ms Renusagar Power Co. Ltd. a wholly owned
subsidiary of Ms H ndustan Al um nium Corporation Ltd, was
incorporated in 1964. Ms Renusagar Power Conpany Ltd. was
i ncorporated separately and had its own separate Menorandum
and Articles of Association. On 9th Septenber, 1967, the
first generating unit of 67.5 MV in Renusagar was
conmi ssioned by M s Renusagar Power Company Ltd. The second
generating unit of the conpany was conmi ssioned on b5th
Cct ober, 1968. The U P Electricity (Duty) Act, 1952
(hereinafter called ’'the Act’) cane into force from 15th
January, 1953 and it sought to levy a duty on the
consunption of electrical energy in the State of Utar
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Pradesh.
In the Statenent of bjects and Reasons, which was
published in U P. Gazette, it was stated that the programes
of developnent of the State involved enornmous expenditure
and. thus additional resources had to be raised, the bul k of
which could only be raised by means of fresh taxation. It
was stated that the object of the Bill, inter alia, provided
as follows:
"Atax on the consunption of electrical energy
will inpose

636
a negligible burden on the consuner and is a
fruitful source  of additional revenue. The Bil
has been so prepared as to ensure that the tax
payable by a person wll be related to the
gquantity of~ electricity consunmed by him The Bil
i s beingintroduced with the above object. "

By virtue of the provisions of the UP. Electricity
(Duty) (Amendnent) ordinance, 1959 various anendnents were
carried out- in the said Act. In section 2 of the principa
Act, a new clause, clause (hh) describing a scheduled
industry was inserted. By virtue of the aforesaid newy
inserted clause, the expression ’'scheduled industry’ neant
any of the industries specified in the schedule. 1In the
proviso to section/3 of the principal Act, after clause (d),
a new clause (e) was /inserted which provided for non-levy or
exenption fromthe paynent of electricity duty on the energy
consunmed by a consuner in a scheduled industry. The.
expressi on whi ch was added was "by a consuner in a schedul ed
i ndustry". By virtue of section 8 of the ~Arending Act, a
schedul e was added to the principal Act. In the schedule,
non-ferrous netals and alloys were placed at serial No. 1 in
Part of the schedule wunder a broad heading 'Metallurgica
Industries’. It appears, therefore, that by virtue of the
af oresaid provisions electricity duty on the energy consumned
by M's Hindustan Alum nium Corporation Ltd. was exenpted
fromilst April, 1959, the date on which the ordi nance cane
into force. It was further stated that the U P. Electricity
(Duty) (Anmendment) ordinance, 1959 was repealed and the
provi sions were incorporated into an-anmending Act, viz.,
UP. Act No. 12 of 1959 and ternmed as the U P. Electricity
(Duty) (Amendnent) Act, 1959. By virtue of sub-section (2)
of section 1, the Anendment Act provided that the Act would
be deemed to have conme into force with effect from -1st
April, 1959. The anendrment Act repealed the provisions of
the UUP. Electricity (Duty) (Arendnent) ordinance, 1959. In
section 2, after clause (d), the clause which was inserted
as a new clause (e) provided that electricity duty would not
be |l eviable on the consunption of energy by a consuner in
any industry engaged in the nmanufacture, production
processing, or repair of goods. Odinance No. 14 of 1970 was
promul gated on 5th August, 1970. The provisions contained in
the ordi nance were subsequently incorporated in U P. Act No.
2 of 1971. The anended provisions of U P. Act No. 2 of 1971

cane into force fromilst April, 1970. The Amendnent Act was
preceded by U P. Odinance No. 14 of 1970. The ordi nance was
descri bed as "the Utar Pradesh Taxes and Fees Laws
(Anmendrent) ordi nance 1970. "By virtue of Chapter II1 of the

sai d ordi nance, anendnents were sought to be nade to the
Act. Section 3 of the principal Act was

637

substituted by a new section which provided that there would
be levied and paid to the State Governnent a duty called
electricity duty on the energy sold to a consunmer by a
i censee/Board/the State Government the Central Government;
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there would be a duty on the consunption of energy by a
licensee or the Board in or wupon the prenises used for
conmercial or residential purposes, or in or upon any ot her

premn ses except "in the construction, maintenance or
operation of his or its works", and there would be a duty
upon the consunption of electricity by any other person from
"his own source of generation.” It was provided that a duty

was to be determned at such rate or rates as may, fromtine
to tine, be fixed by the State Governnent by notification in
the official gazette. Sub-section (2) of section 3 provided
that in respect of certain classes of consunmption the
electricity duty would not exceed 25% of the rate charged.
It may be expedient  to refer to the Prefatory Note of
the Act which, inter alia, is as follows:
"Prefatory Note: The m ni mum  progranme of
devel opnent which this State nust carry out within
the next three or four years for the attainnment of
the objective of a welfare State is set out in the
Five Year Plan drawn up by the Pl anni ng
Conmi ssion. This plan provides for an expenditure
of 13.58 <crores of rupees on power devel opnent
projects. Such  a huge expenditure cannot be net
from our present resources. It is, however,
essential for the welfare of the people that the
expendi ture should be incurred and that nothing
should be allowed to stand in the way of the
progress of the plan. Additional resources have
therefore to be found, -the bulk, of which can be
rai sed only by neans of fresh taxation."
Section 3 of the Act provides as foll ows:
"3. Levy of electricity duty.-(1) Subject to the
provi sions hereinafter contained, there shall be
| evied for and paid to the State Governnent on the
energy:
(a) sold to a consumer by a licensee, the Board,
the State Governnent or the Central CGovernnent; or
(b) consuned by a licensee or the Board in or upon
prem ses used for comercial or residentia
pur poses, or in or
638
upon any ot her premni ses except in the
construction, maintenance or operation of his or
its works; or
(c) consuned by any other person from his own
source of generation; a duty (hereinafter referred
to as ’'electricity duty’') determned at such rate
or rates as may fromtinme to time be fixed by the
State Governnent by notification in the Gazette
and such rate nay be fixed either as a specified
percentage of the rate charged or as a specified
sum per unit.

Provided that such notification issued after
Cctober 1, 1984 but not |ater than March 31, 1985
may be made effective on or froma prior date not
earlier than Cctober 1, 1984.

(2) In respect of clauses (a) and (b) of sub-
section ( 1), the electricity duty shall not
exceed thirty-five per cent of the rate charged.

Provided that in the case of one-part tariff
where the rate charged is based on wunits of
consunption, the electricity duty shall not be
| ess than one paisa per unit or nore than eight
Pai sa per unit.

Expl anat i on- For the pur poses of the
calculation of electricity duty as aforesaid,
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Secti

energy consuned by a licensee or the Board or
supplied free of charge or at the concessiona
rates to his or its partners, directors, nenbers,
officers or servants shall be deemed to be energy
sold to consunmers by the licensee or the Board, as
the case my be, at the rates applicable to other
consuners of the sanme category.

(3) In respect of <clause (c) of sub-section
(1), the electricity duty shall not be |less than
one paisa or nore than six paisa per unit.

(4) The State Government may, in the public
interest, having regard to the prevailing charges
for supply of ‘energy in any area, the generating
capacity of any plant, the need to pronote
i ndustrial production generally or any specified
class thereof and other relevant factors, either
fix

different rates of electricity duty in relation to
different classes of consunption of energy or
al  ow any exenption from paynment thereof.

(5) No electricity duty shall be |evied on-

(a) energy consumed by the Central Governnent
or sold to the Central CGovernnent for consunption
by that Governnent; or

(b) x X X

(c). energy consunmed “in the construction
mai nt enance or operation of any railway by the
Central CGovernment or-sold to that Governnent for
consunption.in_the construction, maintenance or
operation of any railway;

(d) by a cul tivator in agricultura
operations carried on in _or near his fields such
as the punping of water for irrigation, crushing,

mlling or treating of the produce of those fields
or chaffcutting.
(e) Energy consuned in |ight upon /supplies

made under the Janta Service Connection Schene.
Expl anati on. - For the purposes of clause (e) "Janta
Servi ce Connection Schene" neans a schene approved
by the State Electricity Board for  supplying
Energy to Harijans, |andless labourers, farners
(holding land not exeeeding one acre), nenbers of
arned forces (whether serving or retired), war
wi dows and other weaker sections in district
notified by the State Governnent."

on 4 of the Act read as follows:

"4, Payment of electricity duty ‘and interest
thereon.-(1) The electricity duty shall be paid,
in such manner and wthin such period as may be
prescribed, to the State CGovernnent.

(a) where the energy is supplied or consunmed by a
i censee,-by the licensee;

(b) where the energy 1is supplied by the State
Gover nment  or the Central Governnent or is
supplied or consunmed by the Board, -by t he
appoi nted authority; and

(c) where the energy 1is consumed by any other
person from his own source of generation,-by the
person generating such energy.

(2) Where the anmount of electricity duty is
not paid by the State GCovernment within the
prescribed period as aforesaid, the licensee, the
Board or other person nentioned in clause (c) of
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sub-section (1), as the case may be, shall be
liable. to pay wthin such period as nmay be
prescribed, interest at the rate of eighteen per
cent per annumon the anount of electricity duty
remai ni ng unpaid until paynent thereof is nmade. "
Section 9 of the Act provides as foll ows:

"Exenptions. Nothing in this Act shall apply to
any energy generated by a person for his own use
or consunption or to energy generated by a plant
having a capacity not exceeding two and a half
killowatts."

M's. Renusagar Power Company Ltd. had in the neantime
obtained a sanction under section 28 of the Indian
Electricity Act, 1910 to engage in the business of supply of
electricity to the _second respondent, Ms. Hindustan
Al uni ni um Corporation Ltd. By virtue of section 2(f) which
defines a licensee for the purposes of the Duty Act to nean
any person |icensed under Part Il of the Indian Electricity
Act, 1910 and includes any person who has obtai ned sanction
fromthe " State Governnment under section 28. Renusagar Power
Conpany Ltd., ~the first respondent herein, was deened to be
a-licensee for the purposes of the U P. Electricity (Duty)
Act. By virtue of section 2(d) of the Act, Ms. H ndustan
Al um ni um Cor poration Ltd. was a consumer since it was
supplied energy by the |licensee, Ms. Renusagar Power
Conpany Ltd., the first respondent. Thus, the consunption of
electricity by Ms. H ndustan Al um nium Corporation Ltd.
under a contract of  sale by the licensee was exigible to
duty. In other words, clause (a) of sub-section (1) of
section 3 of the Act, as amended, cane into operation and a
| evy of duty would take place on the energy sold, to a
consunmer by a licensee. Cause (a) of sub-section (1) of
section 4 as newly added provided that where the energy was
supplied by a
641
licensee, the licensee would be liable to pay electricity
duty. Thus, by virtue of the anmended provisions ' of the
Electricity (Duty) Act, Ms. Renusagar Power Co. Ltd. the
first respondent herein was liable to pay electricity duty
inrespect. O its supplies to Ms.  H ndustan Al um nium
Cor poration Ltd.

In exercise of the powers conferred by the Anendnent
Ordi nance (U P. Odinance No. 14 of 1970, the provisions of
which were re-enacted in UP. Act No. 2 of 1971), the
CGovernor on or about 25th August, 1970 passed an order that
with effect from 1st Septenber, 1970 the electricity duty on
i ndustrial consunmption would be Ilevied at one paisa per
unit. On 28th August, 1970, the Covernor ' ordered in
supersession of all the previous orders that with -effect
fromlst Septenber, 1970 electricity duty on the energy
consunmed by the consuners would be levied at the rates
specified therein. There was further notification dated 30th
Sept enmber, 1970, issued in the name of the Governor
nodi fying the terns of the notifications dated 25th August,
1970 and 28th August, 1970.

On or about 4th Decenber, 1952 after the inauguration
of the First Five Year Plan, electricity duty was inposed to
gat her additional revenue for attaining the objectives set
out in the plan. The U P. Electricity (Duty) Act, 1952 was
enacted on 4th Decenber, 1952. On 1st April, 1959 in order
to mitigate the hardship which mght be caused to certain
i ndustries in the State, the UWP. Electricity (Duty)
(Amendnment) Ordinance, 1959 (U.P. Odinance No. 3 of 1959)
was promul gated by the Governor of U P. By the aforesaid
ordinance it was provided in the first proviso to section 3
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of the principal Act that no duty shall be leviable on the
energy consuned by a consuner in a Scheduled |Industry,
including Non-ferrous Industries nanufacturing Al uminium
i ke that of respondent No. 2, Hindalco. The aforesaid
ordi nance was substituted by the U P. Electricity (Duty)
(Amendrent) Act, 1959 (U.P. Act No. 12 of 1959). It
substituted sub-clause (e) in the first proviso of section 3
whi ch reads as foll ows:

"(e) by a consuner in any Industry engaged in the

manuf acture, production, processing or repairs of

goods".

In the year 1959 respondent No. 2 looking to the
profitability of establishing a factory for manufacture of
alumnium set up a plant at Renukut, District Mrzapur in
the State of UP. On or about 29th October, 1959 an
agreement was arrived at with the State Government and the
H ndustan Al unmi ni um Cor poration Ltd. (Hi ndalco) for supply
642
of 55 MW electrical power at the rate of 1.997717 paise
per unit ‘inclusive of all charges. duties and taxes of
what ever nature on electricity for 25 years.

In the year 1962 Hindalco, respondent No. 2, started
production of alum nium On 14th Cctober, 1964 respondent
No. 2 requested the State Governnment to grant sanction to
the Renusagar Power Conpany Ltd., to supply electricity to
respondent No. 2. On 12th Novenber, 1964 respondent No. 1
Renusagar Power Conpany Ltd. was granted -sanction under
section 28 of the Indian Electricity Act, 1910, to engage in
the business of supply of electricity to respondent No. 2
Hi ndal co. There was an agreenent on 29th Decenber, 1967 with
Hi ndal co and U.P. State Electricity Board to supply 5.5 MW
and 7.5 MW O power. The rate of charges along with |evy
of sales tax, etc. were to be paid by the consuner. On 1st
July, 1970, there was an agreenent between Hi ndalco and
State Electricity Board to supply 7.5 MW O power. The
rate of charges including |evy such as Sales Tax etc. were
to be paid by the consuner. On(5th August, 1970, 'the U. P.
Ordi nance No. 14 of 1970 was pronul gated further to anend
the U P. Electricity (Duty) Act, 1952 which cane into force
from 1st Septenber, 1970. By the aforesaid amendment
provisions of sections 3, 4 and 7 were substituted by new
sections, sections 3A and 9 were omtted and there were
several anendnments in various sections of the original Act-.
As a result of the pronul gation of the ordinance,
electricity duty becanme | eviable on t he i ndustria
consunption as well as on the energy consuned by any person
fromhis own source of generation. The provisions of section
3 have been set out before. Thereafter notification was
i ssued on 25th August, 1970 under which rate of electricity
duty on the energy consunmed for industrial purposes was
prescri bed at one paisa per wunit on consunption of
electricity with effect from 1st Septenber, 1970. On 1st
Sept enmber, 1970, the provisions of the ordinance anmendi ng
UP. Electricity (Duty) Act, 1952 cane into force
El ectricity duty becane |eviable on the respondent No. 1 on
the energy supplied to Hindalco, respondent No. 2 for the
i ndustrial purposes. On 28th Septenber, 1970 respondent No.
2, Hindal co, made an application under sub-section (4) of
section 3 of the Act to the State GCovernnent to grant
exenption on the energy supplied by respondent No. 1 to
respondent No. 2 for industrial purposes. On 17th January,
1971 ordinance No. 14 of 1970 was substituted by the U P
Electricity (Duty) (Amendnent) Act, 1970. On 26th February,
1971 report was made by the Three-Men Committee appointed to
exam ne the request of Hindalco for grant of exenption from
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paynment of electricity duty on the energy supplied by
Renusagar Power Conpany Ltd. According to

643
the Committee the burden as a result of the imposition of
electricity duty did not result in subst anti al or

insufferable increase of the rate of duty for Hi ndalco. On
27th August, 1971 a demand for paynment of electricity duty
amounting to Rs.59,13,891.80 was rai sed on respondent No. 1.
On 29th WMarch, 1972 application of respondent No. 2 for
grant of exenption was rejected by the State Governnment on
the follow ng reasons:
"(a) That the intention of the |legislation was
clear to wthdraw the exenption from paynent of
electricity duty —on the industrial consuners with
effect from 1.9.1970 the facility of which was
bei ng availed for a period of nore than 11 years.
(b) That the applicant was never given any
assurance that he will be exenpt ed from
electricity duty nor the applicant is entitled for
any exenption as a matter of right wunder the
provisions of the amended Act.
(c) That it was not in public interest to grant
them exenption fromelectricity duty.
(d) That the electricity duty is also being |evied
on the Alumi nium I ndustries in other States al so.
(e) That the additional resources are taken into
account to give the final  shape of the State
Devel opnent. Plans and with~ a view to fulfil the
requi renment . of these Devel opnent Pl ans t he
Electricity Duty Act was anended in 1970. The
expected income fromthis duty is essential for
the execution of State CGovernnent plans.

(f) It cannot be inferred that the inposition
of electricity duty will~ be an unbearabl e burden
on Hi ndal co."

Aggrieved by the aforesaid rejection, the respondents
filed Wit Petition No. 4521 of (1972 before the Hi'gh Court
of Allahabad. On 17th March, 1973 the State Government
granted exenption from paynment of electricity duty on the
energy consuned by any person from his own source of
generation. Exenption was also granted on the energy sold to
a consuner establishing a factory having capital investnent
upto Rs. 25 laks in the backward district for five years.

644

The High Court by its judgnent on 17th May, 1974 in the
Wit Petition No. 4521 of 1972 quashed the order of the
State Government and directed the State Governnent to
reconsi der the application of the respondents for exenption
inthe Ilight of the observations nmade in that judgnent. On
6t h Septenber, 1975 Hi ndal co subnitted an application again
to the State Governnment for reconsideration “of their
previous application for exenption from paynent of
electricity duty. |In the nmeanwhile, the State CGovernnent
filed a special |leave petitionto this Court against the
j udgrment and order of the High Court of Allahabad dated 17th
May, 1974 in Wit Petition No. 4521 of 1972. In the neantine
of 13th Novenber, 1976 an agreenment was entered into between
the State Electricity Board and Hi ndalco for supply of 85
MW main supply. The rate fixed was 11 paise per unit
inclusive of all taxes of whatever nature on electricity.
Special |leave petition was, however, dismssed on 28th
March, 1977. |In conpliance wth the Hi gh Court’s judgnent
dated 17th My, 1974, on 5th April, 1977 respondents were
given an opportunity of hearing by the State CGovernnment. For
the purpose of considering the representation and to verify
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the correctness of the data and the profit and | oss accounts
furnished by Hndalco in their printed Balance Sheets the
matter was got examined by Shri B.B. Jindal, Controller of
Banki ng operations, UP. State El ectricity Board who
submitted his report in 1977. The State Governnent, however,
was not satisfied with the report of Shri B.B. Jindal. On
6t h Septenber, 1978 the matter was got re-exam ned by the
Chief Electrical Inspector to Governnent, Utar Pradesh. He
submitted his report. The Chief Electrical Inspector in his
report conpared the cost of power of Hindalco with simlar
industries in other States. On 5th Decenmber, 1978 Secretary
of Power discussed the matter with Dr. R Rajagopal an, Chi ef
Advi sor (Costs), Governnent of |India. Then a note was
prepared by the Secretary, Power, Government of UP. in
which reference was nade to the above report of Chief
El ectrical Inspector ~to the CGovernnent of U P. Thereafter
the Chief Secretary to the Government of UP. On 26th
Decenber, 1978 wote a letter to the Secretary, Mnistry of
Fi nance, Governnent of India, requesting himthat the matter
may be got exami ned by the Chief Advisor (Costs), Governnent
of India, expeditiously. After exam nation on 29th January,
1979 Dr. R Rajagopal an, Chief Advisor (Costs), Governnent
of India, submitted his report that the effect of inposition
of electricity duty on the margin of profit available to
Hi ndal co has been/very insignificant. It  did not have any
adverse effect on the profitability of H ndal co since such a
levy has been included in the costin fixing the selling
prices of H ndalco' s products by the Governnent of India.
I mposition of electricity duty ~did not result in reducing
the
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normal profits of Hindalco to either ~an absolute |oss or
such a snall margin of profit that H ndal co was turned into
an unecononic wunit. According to-himthe claimof Hindalco
for exenption fromlevy of electricity duty is not based on
justifiable grounds of either low profitability or
i ncapacity of resources with which to pay. Personal hearing
was given to the respondents in view of the directions given
by the Hi gh Court. Report of Dr. Rajagopalan was nmade
available to the respondents. On 28t h January, 1980 rate of
electricity duty on the energy consumed for -industria
purposes was revised from one paisa to two paise per unit
applicable fromthe date of notification, that is, from 16th
February, 1980. There was an agreenent on 24th April, 1980
bet ween the State Electricity Board and the Hindalco
regarding 85 MW nain supply and 60 MW stand by Energency
Supply. Rate of 28.42 paise per unit was fixed. A persona
hearing was given to the respondents in conpliance with the
directions issued by the Hgh Court. Respondents / were
allowed to inspect the report of the Chief Electrica
I nspector and other reports available with the State
Government were shown to them and they submitted their
comments on the report of Dr. Rajagopal an which were duly
considered by the State Government. A personal hearing was
again given to the respondents to submt their subm ssions
in support of their application for exenption. Respondents
were represented by counsel during the course of hearing.
After giving full consideration to the subm ssions nade in
the original and additional representations and the coments
dat ed 23rd August, 1980 on the report of Dr. Rajagopal an and
tothe entire material placed before the State Governnent,
the State Governnent canme to the conclusion that the claim
for exenption fromlevy of electricity duty was not at al
justified on any ground whatsoever. Accordingly the request
for exenption was disallowed. On 3rd March, 1982 respondent
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No. 1 was asked to pay Rs.11, 96, 83,153.80 as the anount of
electricity duty on the energy supplied by it to respondent
No.. 2 for industrial purposes. Respondent No. 1. however,
failed to pay the aforesaid amount wthin the stipulated
time. On 22nd  Mar ch, 1982, the District Magistrate,
M rzapur, was requested to recover the said anount as
arrears of |and revenue. Being aggrieved by the decision of
the State Governnment, the respondent filed a Wit Petition
No. 3921 of 1982 in the H gh Court of Allahabad and the Hi gh
Court issued stay order directing the petitioners not to
take any proceedings for the recovery of the inpugned
electricity duty. On 26th Septenber, 1984 the Hi gh Court
allowed the Wit Petition No. 3921 of 1982 and held that the
i mpugned order of the State Government was not mmintainable
in law and hence quashed the order of the State Governnent
as well as the notice of demand dated 3rd March, 1982. The
State
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Governnment was al so directed to consider the request of the
respondents- for —exenption in accordance with the directions
i ssued by the Division Bench in Wit Petition No. 4521 of
1972 and also in the light of the observations nade in the
judgnent after affording an opportunity of personal hearing
to the respondents. Being aggrieved thereby the appellants
have cone up in appeal ‘to this Court.

In the background of the facts and the circunstances
set-out. hereinbefore, we have now to exam ne the
correctness of the judgrment and order of the Hi gh Court
which is wunder appeal. There are two different aspects. One
i s whether the Renusagar Power Co. Ltd., was ' own' source of
generation of electricity for the H ndalco, in the facts and
circunst ances of the case. The second aspect is whether the
order passed by the State Government, having regard to the
nature of the order passed, was in accordance wth the
principles of natural justice in so far as the same were
applicable to the facts of this case. As it is apparent on
the state of |aw nentioned hereinbefore from 1952 to 1970 no
duty was payable if electricity was generated from own
source of energy. From 1970 to 1973 duty of one paisa was
payable in respect of electricity supplied fromown source
of generation. However, after 1973 no duty was payable in
respect of electricity supplied from own source of
generati on.

"Own source of generation is an expression connected
with the question of lifting or piercing the corporate veil
It is well-settled that in interpreting items in-statutes
whose primary object is to raise revenue and for which
pur pose they classify diverse products, ~articles. and
substances, resort should be had not to the scientific and
technical nmeaning of the terns or expressions used but to
the nmeaning attached to themby those dealing in‘them See
the observations of this Court in Chiranjit Lal Anand v.
State of Assam & Anr., [1985] Suppl 2 SCR 385.

As nmentioned her ei nbef ore, the application for
exenption was made after disposal of the first wit petition
No. 4521/72 by the H gh Court on 17th My, 1974. Thereafter,
the respondent nade another application for exenption under
section 3(4) of the Act. The said application was ultimtely
rejected, which rejection was subsequently challenged. The
Hi gh Court in the judgment under appeal on 26t h Septenber,
1984 has set aside ne order of rejection passed by the State
Gover nment .

Was the High Court right, is the question involved in
thi s appeal
647
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Exam nation of this question involves tw aspects, nanely,

what is the rate of duty under which various notifications
were applicable to the energy consuned by Hindalco from
Renusagar. |s Renusagar "own source of generation" of
Hi ndal co within the meaning of section 3(1)(c) of the
Electricity Duty Act, 1952 and the wvarious notifications
i ssued thereunder. The question whether Renusagar was "own
source of generation" of Hi ndalco, is a mxed question of
law and facts as correctly contended by Shri Pal khiwal a as
well as by Shri Sen appearing on behalf of the respondents.

Shri Pal khiwal a appearing for the respondents subnitted
before us the historical background of the setting up of
Renusagar Power Plant. It was wurged that for producing
al um nium by Hindalco, electricity is a rawnmaterial.. The
Hi ndal co was set up with a capacity of 20,000 tons per annum
on the basis of sol e assurance according to the respondent,

given by the State of U P. that adequate power would be
given at a very cheap and economcal rate. The Governnent of
UP. in 1959 agreedto give 55 mw. O power @.99 paise per
unit. Thi's, according to the respondents, was in accordance
with the —policy of Central (Governnent and on the basis of
the report of the various Conmittees set up by the
CGovernment. Qur attention was drawn to certain facts
appearing in Vol. A pages 8-9 which set out the averments
made in the wit petition filed in the instant case. It was
stated therein that aluminium is an essential raw materia

ina large nunber of industries of strategic nationa

i mportance and its production is of vital public interest.

60% of the production of Renusagar goes to 'the electric
industries and an extra 16%of = the production goes to the
utensils manufacturing unit and all the remaining production
goes to def ence, ordnance, mnt, -transportation and
packagi ng industry. Alumniumis, therefore, a comodity of
nati onal inportance and, as such, i's mentioned in Schedule 1
of the Industries (Devel opment —and Regul ation) Act, 1951
whi ch contains only such industries which have been decl ared
by the Parlianment to be of public interest. The Union
CGovernment was anxious to set up new units in private sector
as for want of sufficient foreign exchange such units could

not be set up in the public sector. In this connection
reliance was placed on the report of the -Industria
Li censing Enquiry Conmittee known as 'Data Committee’. In

this background Shri G D. Birla who eventually floated the
Cor porati on was prevail ed upon to explore the possibility of
setting up of alumnium plant. The Governnent™ of India
appointed a Conmittee of Experts headed by Shri Nagarajarao
inthe year 1956 for recommending the location of a new
Al um ni um Pl ant .

In that report Shri Nagarajarao recommended R hand as
one of
648
the places for setting up the A umniumPlant. The U P.
CGovernment was al so keen to have the industry located in the
State and persuaded Shri G D. Birla to set up the plant with
the assurance that sufficient electricity at constant and
concessional rate would be avail able. Here, it was
reiterated that the agreenent dated 29th Cctober, 1959 was
entered into called the parallel agreenment so that at any
time any one of the Thernal Power Stations could be
mai nt ai ned i ndependent|y.

Hi ndal co was al |l owed to expand its al um ni um production
capacity from tine to tinme on the condition that it would
instal its own power plant subject to the further condition
that this power plant could be taken over by the State at a
| ater date. To avoid take-over conplications Hindalco
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decided to set up captive power house through the
instrunmentality of Renusagar Power Co., a 100% subsidi ary of
Hi ndalco fully controlled by H ndalco in all respects to
supply power to Hindalco only. Reference may be nade to page
28 of Vol. XVI which is a letter dated 13th February, 1963
witten by the Deputy Secretary, CGovt. O India, Mnistry of
Commerce & Industry, to Shri D.P. Mandelia of Hi ndustan
Al um ni um Cor poration, New Delhi, where on the question of
power plant it was suggested that as stated by Shri Mndelia
a separate Conpany nay be formed with the power plant
project and the major portion of the capital subscribed by
Hi ndalco. It was highlighted that setting up of a power
pl ant project was part ‘of the schene for neeting the needs
of Hindalco for electricity.

Al'l  planning, desi gni.ng, engineering, purchase of
equi prents financi ng -~ was done by Hindalco exclusively for
Renusagar. See Vol. XVl Pages 20, 33, 49, 58 & 62 of the
paper - book.

The only  object and purpose of power plant was to
supply " power and suit the requirenents of Hindalco.
Ref erence may —be nade to pages 36 & 37 of Vol. XVI of the
Paper Book. According to Shri Pal khiwala and Shri B. Sen
fromthe aforesaid background the follow ng facts energe:

(a) 1967/1968 ‘Unit 1 & 2 of Renusagar went into

operation.

(b) Renuagar was set up as part and parcel of Al um ni um

Expansi on Schene.

(c) All steps to set up Renusagar including expansion

wer e taken by H ndal co.
649

(d) Agency of Renusagar was set up by Hi ndal co because

of Take over option by the State.

(e) Renusagar is 100% subsi di ary of Hi-ndal co

(f) Borrowi ngs of Renusagar arranged and guaranteed by

Hi ndal co.

(g) Renusagar supplies power to Hindal co only.

(h) There 1is only one transm ssion |ine from Renusagar

to Hi ndal co.

(i) Renusagar generates power only to the /extent

requi red by Hindal co.

(j) Hndalco has conplete control over -Renusagar

H ndal co has undertaken various obligations for the

runni ng of Renusagar

(k) The agreenent between Renusagar and Hi ndalco is not

a normal sal e purchase agreenent. This agreenment shows

conpl ete control of Hi ndal co over Renusagar

THE CONDI TIONS UNDER THE | NDI AN ELECTRI.CI TY ACT, 1910
APPLI CABLE To NORMAL SANCTI ON HOLDERS AND LI CENSEES WERE NOT
APPLI ED To RENUSAGAR BECAUSE |IT WAS HI NDALCO S CAPTI VE
SOURCE OF GENERATI ON. For | nstance:

(a) After the incorporation in 1964 Renusagar was
granted sanction wu/s 28 of the Electricity Supply Act,

1910 to supply power to Hindalco only. See Vol. XVi

page 64 of the Paper Book

(b) Since Renusagar was not public utility but a
captive plant of Hi ndalco certain conditions applicable
to normal sanction holders in the nature of public
utilities but inapplicable to Renusagar were deleted
fromthe sanction. See Vol. XVI page 74 of the Paper

Book.

FOR THE PURPOSE OF EXPANSI ON OF HI NDALCO AS WELL AS
RENUSAGAR THE GOVT. OF | NDI A AND THE
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STATE OF U.P. SPECI FI CALLY PROCEEDED ON THE FOOTI NG THAT
H NDALCO HAD | TS "OAN SOURCE OF GCENERATI ON' | N RENUSAGAR,
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S| NCE RENUSAGAR WAS THE CAPTI VE POAER PLANT OF HI NDALCO.

(a) Hence, for all practical purposes Renusagar was
treated as part and parcel of the Hindalco' s expansion
programme. In 1962 Hindalco decided to expand capacity to
60, 000 tons per annum This nmeant need of extra power. The
U P. Government and the UPSEB expressed inability to give
the extra power. The U P. Govt. had no objection if Hindalco
set up its own power-house with an option to the U P. CGovt.
to take over the power plant later. On this inportant basis
Hi ndal co was granted permission to set wup captive power
plant. Reliance was placed in this connection on Vol. XVl
pages 4, 6, 7, 15 and 16 of the Paper Book. Also see
sections 34, 36, 37, & 44 of the Electricity Supply Act,
1910.

(b) Thus Hindalco was ‘allowed to expand its al um ni um
production on the condition of its setting up its own power
pl ant which was part and parcel of the expansion scheme. See
in this connection Vol. XVI, pages 22 & 25 of the Paper
Book.

(c) ‘When Hi ndal co decided to expand its al um nium pl ant
again from 60,000 to 1, 20,000 tons per annum the expansion
of the powerhouse was a condition precedent to aluninium

expansion. All negoti ations, requests for perm ssion
correspondence with ~ authorities, intimation from Governnent
were done and received by H ndalco. 1In this connection

reference may be nade to Vol. XVl, pages 129 to 134, 15 1
157 & 180 of the Paper Book.

(d) Renusagar « was allowed expansion |limted to power
requi renment of Hi ndalco for captive use of Hindalco. See
Vol . XVI, pages 145, 159, 161, 185, 187 and 189 of the Paper
Book.

(e) Al CGovernnent authorities including Central Govt.,
State of U P. and U P. State Electricity Board have al ways
treated Renusagar to be "Captive Plant®™ as either ' "Self
CGeneration" or "own generation®™ or “own Plant" or  "own
Source of generation"” or "Generation for self-use" or "own
use" etc. O Hndalco. |In this connection reference may be
nmade to Vol. XVl, pages 81, 90-91, 112, 135A, 139-140, 146,
150, 152, 160, 163, 167, 169, 172, 183A & 184 of the Paper
Book. It further appears that 100% power-cuts-stoppage of
electricity from the State grid-were inposed on those who
had
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50% or nore of their "own source of generation". Hindalco
suffered 100% power cuts precisely on this account. It was
submitted on behalf of the respondents and in our opinion
rightly that the words "own source of generation® could not
have one neaning for power cuts and another  meaning for
concessi on/ exenpti ons under the sane | aw.

It further appears that the Secretary, Power, UP
Govt. subnitted a note to the Advisory Council for
recomendi ng 100% powercuts on Hi ndal co as Hi ndal co had nore
than 50% power supply fromits own source of generation i.e.
Renusagar. See Vol. XVI, page 163 of the Paper Book

Notification under section 22B of the Act as appearing
in Vol. XlIl of the Paper Book was accordingly issued.

The U.P.S.E.B. served notice on Hndalco to reduce
drawal to zero. See Vol. XVI, page 167 of the Paper Book

The U.P. Government refused exenption from power-cut to
Hi ndal co on the ground that it had its own source of
generation. See Vol. XVl, page 172.

In Court proceedi ngs Hi ndal co chal |l enged power-cut. The
CGovernment filed affidavits, always asserting Renusagar to
be "own source of generation" of Hi ndalco. See Vol. XXV,
pages 68 to 75 of the Paper Book.
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I ndeed, it appears fromthe observations of this Court
in State of U P. v. Hi ndustan Al um nium Corpn. Ltd., [1979]
3 SCR 709 that this Court proceeded on the basis that
Renusagar had its own source of generation

It is further said that the appellants have also
admtted in the present proceedings the position that
Hi ndal co had in Renusagar its own source of generation
Rel i ance has been pl aced on

(a) Section 9 of the Duty Act as it existed upto 1970.

See Vol . XVIII, page 5 of the Paper Book

(b) Three nmen Conmittee Report on exenption treated

Renusagar as own generation. See Vol. A page 158 at 163

of the Paper Book.
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(c) The Covernnment  of u. P. rej ected exenption

application. Vol. A page 3 of the Paper Book.

(d) Counter-affidavit inthe first petition. Vol. X

pages 26, 27 & 32 of the Paper Book

(e) Counter-affidavit in second petition. Vol. X,

pages 93 & 130 of the Paper Book

(f) See -the Judgnent of the Al lahabad H gh Court. Vol.

A, pages 7, 10-11, 13 & 19.

(g) Petition of the U'P. CGovernment under Article 138.

Vol . Xl page 134.

(h) It is also significant to note the special |eave

petition filed by the U P. Governnent. Reference nmay be

nmade to Vol. X, pages 139 to 141.

(i) Reference may be made to Rajagopal an Report, Vol. A

pages 237 & 265 of the Paper Book.

(j) See the affidavit of State of U.P. in Allahabad

Hi gh Court in present proceedings. Vol. A -pages 71-72,

76 & 84.

(k) The High Court’s Judgnent dated 26.9.84 in the

present proceedings. Vol. B, pages 391-397.

Al  these factors have “to be borne in mnd in
consi deri ng whet her Renusagar was ~Hi ndal co’'s own source of
generation. Counsel for the respondents drew our attention
to the fact that in the manufacture of alum nium electrica
energy is rawmaterial and between 16,000 to 20,000 units of
energy are required for the production of 1 ton of
al umi nium The inpact of the inposition of duty on energy @
paise per wunit wuld be an increase in the cost of
production of alumniumby Rs.160 to Rs.200 per ton. The
i mpact of the inposition of duty on energy @6 paise per
unit will be an increase in the cost of alum nium by Rs.960
to Rs. 1,200 per tan.

Hi ndal co was incorporated in 1959 and its al um nium
pl ant commenced production in 1962 with a capacity of 20,000
tons of alumniumingots p.a. H ndalco obtained electrica
energy required for the manufacture of aluminium to the
extent of 55 MWfromthe State/
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Board Hydle power under an agreenent dated 29.10.59
@.997717 paise per unit inclusive of all charges, duties
and taxes of whatever nature on electricity. Hindalco' s
pl ant was | ocated at Renukut because of their assurances for
power supply at econom cal rates.

The first expansion of Hindalco from 20,000 to 60, 000
tons p.a. required further electricity. According to the
respondent the basic planning of the power plant at
Renusagar, the arrangenent for its design, engineering,
purchase and for inporting the plant and for financing the
whol e project were done by Hindal co.

Renusagar, which is a 100% subsidiary of Hi ndalco,
whol Iy owned and control |l ed by Hi ndal co, was incorporated in
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March 1964. Hi ndal co established the power plant through the
agency of Renusagar in order to avoid conplications in the
case of a take over of the power plant by the State/Board of
which there could be a possibility as power generation is
generally not permtted in normal conditions in private
sect or

In this background what was highlighted on behalf of
the respondent was that the sanction under section 28 of the
1910 Act given to Renusagar and its anendnent established
that Renusagar was not a normal type of sanction under
section 23 of the 1910 Act as the hol der could supply power
only to Hi ndal co

The first generating unit in Renusagar comenced on
9.9.67 and the second one comenced on 5.10..68. Al steps
for the expansion of the power in Renusagar so as to natch
the power requirenment of Hindalco’ s expansion were taken by
Hi ndal co even t hough ~Renusagar had been incorporated.
Applications for all the necessary sanctions and perm ssions
wer e made by Hi ndal co

Perm ssions ~and sanctions were first intimated to
H ndal co even t hough Renusagar ~was in existence. See Vol.
XVl, pages 129-134 & 149 of the Paper Book. Changes in the
sanctions and/or perm ssions granted were obtained by
Hi ndal co and not by Renusagar. See Vol . XVI, pages 157, 180
of the Paper Book. The expansion of the power plant in
Renusagar was to exactly nmatch the requirenents of Hindal co
for the production of alum nium The expansion of the power
plant in Renusagar was part and parcel of the expansion of
the alum nium plant of Hi ndalco. See Vol. XVI, pages 145,
159, 161, 185, 187 & 189 of the Paper Book.
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The third generation unit in Renusagar comenced in
Novenber 1981 and the fourth generating unit in April 1983.
Hi ndal co consunmes about 255 MW power _out of which 250 MV
cones from Renusagar and 5 MANby way of main supply and 15
MN by way of emergency supply is made by the Board.

It was enphasised on behalf (of Hindalco that the power
plants at Renusagar were set up as part and parcel of the
al um ni um expansi on schene of Hindal co and the only object
and purpose of the power plants in Renusagar was to supply
power to suit the needs of Hi ndal co.

All steps to set wup the power plant in Renusagar and
its further expansion were taken by Hindalco. The power
pl ant was set up by Hindalco through the agency of Renusagar
(100% subsi diary and wholly owed and controlled by
H ndal co) to avoid conplications in the event of take over
by the State/Board.

Al the borrowings of Renusagar were ‘arranged. and
guar anteed by Hi ndal co. Further, there is only’ one
transm ssion line going out of Renusagar and the sane goes
to Hi ndal co. Renusagar can supply power only to H ndal co.
Renusagar generates power only to the extent required by
Hi ndal co. Hi ndalco has conplete control over Renusagar
including its day-to-day operations. This will be evident
fromthe applications with regard to running of Renusagar
Power Pl ant Station undertaken by Hindalco to the Board. See
Vol . XV, pages 104, 118, 124 of the Paper Book.

The agreenent between Renusagar and Hindal co indicates
this was not a normal sal e-purchase agreenment between two
i ndependent persons at arms |length. The price of electricity
is determ ned according to the cash needs of Renusagar. This
covenant also shows conplete control of Hindalco over
Renusagar .

It was subnitted before us that if |ooked at properly,
Renusagar was H ndalco's own source of generation and
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according to the respondent an analysis of the different
provi sions of the Amendment Act, nmkes the position clear
Subm ssions were nmade on the construction of section 3 of
the Act and also that the difference in | anguage of section
2(g)(c) and old section 9 is significant. Arbit of section
3(1)(c) is wder than the old section in view of the
addition of the words 'source of generation’ which nust be
given their full meaning. W have set-out hereinbefore the
provi sions of sections 3(1)(c) and 9 of the Act. Rule 2(Q)
referred to in the order shows that the expression ’any
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person’ in section 3(1)(c) would nmean a person other than
licensee or a Board who consunmes energy fromhis own source
of generation. Hindalco fixes in the expression 'any other
person’ under section 3(1)(c) and it consunes energy from
its own source of generation. GCeneration being done by
Renusagar, it was pointed out-that Rule 2(g) of the UP.
Electricity Duty Rules, 1952 supports this plea of the
respondent's. It should be borne in mnd that the expression
"own source of generation’ which has not been defined in the
Duty Act or 1910 Act, cannot be regarded as a termof art.

The various docunents and letters placed before the
Court and referred to hereinbefore indicate that all persons
and authorities dealingand conversant with this matter had
consistently treated Renusagar as own source of generation
of Hindalco. In the power-cuts natter under section 22B of
1910 Act, 100% cut was inposed on Hi ndalco on the footing
that it has its own source of  generation. Al the
authorities including the State and the Board have all al ong
treated Renusagar as own source of generation of H ndal co.
The High Court as well as this Court had proceeded on that
basis. In a note with the Advisory Counsel dated 31.5.77 the
Secretary, Power Deptt. O the State CGovt. treated Renusagar
as own source of generation of H ndal co.

In the proceedings under ~the Electricity Duty Act
itself, it was the case of the State that Renusagar
generation was by Hindalco for (its own use wthin the
neani ng of section 9 of the Duty Act. It was al so the case
of the State that Renusagar was own source of generation of
H ndal co and since by its anendnent in 1952 the Legislature
had shown an intention to levy duty on own -source _of
generation, H ndalco was not entitled to exenption. It was,
therefore, submtted that Renusagar nust be regarded as
alter ego of Hindalco i.e., owm source of generation  of
Hi ndal co within the neaning of section 3(1)(c) of the Duty
Act .

The word "own" is a generic term enbracing wthin

itself several gradations of title, dependent on. the
circunstances, and it does not necessarily nean ownership in
fee sinple; it neans, "to possess to have or hold as

property". See Black's Law Dictionary, 5th Edn. p. 996. It
was further submitted that by the 1970 Arendnent Act, the
Legislature intended to cover a wide area under section
3(1)(c) than wunder the old section 9. If Renusagar is the
own source of generation of H ndalco then the consunption
clearly falls wthin section 3(1)(c). The three cl auses of
section 3(1), it was subnmitted, had to be read together by
way of harmnonious construction. Section 3(1)(a) should
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not be so construed as to defeat the aimof section 3(1)(c).
In the case of harnonious construction what needs to be
| ooked at, is the dominant or the primary elenent in the
provisions. Thus section 3(1)(c) should not be interpreted
to cover all the cases of own generation notwithstanding the
fact that a sale may be involved and to that extent the
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transaction shoul d be excluded fromthe operation of section
3(1)(a). Alternatively, it was subnitted that if the three
cl auses were to be treated as independent of each other then
the result of construction that each provision would yield
to special provisions applied should be applied as a part
and parcel of harnonious construction of this section

In this approach clause (c) of section 3(1) ought to be
regarded as dealing with the special situation, nanely, a
person consuming fromits own source of generation while
provi sions of clause (a) of section 3(1) should be regarded
as general provisions dealing with the cases of sale and
consunption generally. The aforesaid construction would be
in harnmony, it was urged, with the object and purpose of the
| egi sl ation. Reliance was placed on the observations of this
Court in J.K Cotton Spinning & Waving MIls Co. Ltd. v.
State of UP. & Os., [1961] 3 SCR 185, where at page 193
this Court insisted on harnonious construction and not on
literal construction. ~ Also see. Ms Grdhari Lal & Sons v.
Bal bir Nath Mathur& Os., [1986] 2 SCC 237 at 241 & 246;
State of - Tami| Nadu v. Kodai kanal = Motor Union (P) Ltd.,
[1986] 3 SCC 91 at 100 and D. Sanjeevayya V. Election
Tribunal, A.P. & ors., [1967] 2 SCR 489 at 492.

On behalf of the respondents and in support of their
contention, it was urged that the harnonious construction
woul d advance purpose and object of the legislation inasmnmuch
as it was clearly one of the purposes of the legislation to
treat captive generation or self-generation as a separate
category and to confer benefits on the sane in public
interest. Qur attention was drawn to the notification dated
17th March, 1973 which appears-at Vol. XVIll, page 34. It
was further contended on behalf of the respondents that
interpretation of section 3(1)(c) of the Act would not
depend on the nanner in which a person mght choose to
organise his affairs. Further that there was no rationa
di stinction having a nexus withthe object of the Duty Act,
where a person generating electrical energy hinself was
consum ng the sane and a person who engaged anot her person
to generate electrical energy exclusively for and on behal f
of his conplete control and who consumes all the electrica
energy so generated. Accordingly it was urged that such a
di stinction being arbitrary and irrational, it would be
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violative of Article 14 of the Constitution. Hence, it was
contended that a construction of the Duty Act, which would
make such a distinction, must be avoided.

This naturally brings us to the question of lifting the
corporate veil or piercing the corporate veil as we often
call it. On behalf of the appellants, however, it was very
strongly urged that in this case there was no ground for
lifting the corporate veil and Shri Trivedi, |earned
Addi tional Advocate-Ceneral, State of U P., who was assisted
by Shri  Gopal Subramaniam submitted before us elaborate
argunents and made available to wus all the relevant
docunents, urged that there was no warrant either in law or
infact to lift the corporate veil and to treat Renusagar’s
plant as Hi ndalco.s own source of generation. Shri Trived
urged that facts in this case do not justify such a
construction and the |aw does not warrant such an approach
W may say that Shri Trivedi mainly relied on the
proposition that normally the Court has disregarded the
separate legal entity of a Conpany only where the Conpany
was forned or used to facilitate evasion of |ega
obligations. He referred us to the observations of this
Court in Western Coal fields Ltd. v. Special Area Devel opnment
Authority, Korba & Anr., [1982] 2 SCR 1 at 17. The facts of
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that case were, however, entirely different and it is
useless to refer to thembut at page 17 of the report,
Chandrachud, C.J. speaking for the Court quoted the
observations in Andhra Pradesh State Road Transport Corpn
v. The 1.T.0 & Anr., [1964] 7 SCR 17, where this Court had
held that though the Transport Corporation was wholly
controlled by the State Governnment it had a separate entity
and its income was not the inconme of the State CGovernnent.
Wil e delivering the Judgnent in that case Gaj endragadkar
CJ., referred to the observations of Lord Denning in Tamin
v. Hannaford, [1950] KB 18 where Lord Denni ng had observed
that the Crown and the corporation were different and the
servants of the corporatioon were not civil servants.

Chandrachud, C.J., relied on the aforesaid observations
and referred to Pennington' s Conpany Law 4th Edn., pages 50-
51, where it was stated that there were only two cases where
the Court had disregarded the separate legal entity of a
Conpany and that was done because the conpany was forned or
used to facilitate the evasion of |egal obligations.

The | earned editor of Pennington’s Conmpany Law, 5th
Edn., at page 49 has recogni sed that this principle has been
rel axed in subsequent cases. He states that the principle of
conpany’s separate | ega
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entity has on the/’ whole been fully applied by the Courts
since Salonon’s case. Corporate veil has been |ifted where
the principal question before the court was one of conpany
law, and in sone situations where the corporate personality
of the conpany involved was really of secondary inportance
and the application of the ol d principle has worked hardship
and injustice. |In England, there have been only a few cases
where the court had disregarded the -conpany’'s corporate
entity and paid attention to where the real control and
beneficial ownership of the conpany’s undertaking |ay. Wen
it had done this, the court had relied either on a principle
of public policy, or on the principle that devices used to
perpetrate frauds or evade obligations will be treated as
nullities, or on a presunption of agency or trusteeship
which at first sight Salonon’s case seens to prohibit. Again
at page 36 of the same Book, the | earned author notes a few
cases where the courts have disregarded separate |egal
entity of a conpany and investigated the personal qualities
of the shareholders or the persons in control of it because
there were overriding. public interests to be served by
doi ng so.

I ndubitably, in this case there was no question of
evasi on of taxes but the manner of treatnment of the power
pl ant of Renusagar as the power plant of Hi ndalco and the
Government taking full advantage of the sane in the case of
power cuts and denial of supply of 100% power to Hi ndal co,
in our opinion, underline the facts and, as such, inply
acceptance and waiver of the position that Renusagar was a
power plant owned by Hindalco. Shri Trivedi natually relied
on several decisions which we shall briefly note in aid of
the submi ssion that Renusagar’'s power plant could not  be
treated as Hindalco's power plant. He referred us to the
wel | - known case of Aron Salomon v. A Salonon & Co. Ltd.,
[1897] AC 22 at 27, 30-31, 43. 56 to enphasise the
di stincti on between the shareholders and the conpany. This
poi nt of view was enphasised by this Court also in which
Chandrachud, CJ., relied on Wstern Coalfields Ltd. in
Rust om Cavasj ee Cooper v. Union of India, [1970] 3 SCR 530
at 555, where this Court held that a Conpany registered
under the Conpanies Act was a |egal person, separate and
distinct from its individual nenmbers. Property of the
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Conpany was not the property of the shareholders. These
propositions, in our opinion, do not have any application to
the facts of the instant case. Shri Trivedi al so drew out
attention to the Bank Voor Handel En Scheepvaart N. V. v.
Stalford, [1953] 1 B 248, where in the context of the
i nternational |aw property belonging to or held on behal f of
a Hungarian national cane up for consideration and the
di stinction between a sharehol der and a conpany was
enphasi sed and hi ghli ght ed.
659
In Kodak Ltd. v. Cark, [1903] 1 KB 505, the Court of
Appeal in England while dealing with an English conpany
carrying on business in the U K Oamed 98% of the shares in
a foreign conpany, which gave it a preponderating influence
inthe control, election of directors etc., of the foreign
conpany. The remrmining shares in the foreign conmpany were,
however, held by independent persons, and there was no
evi dence that the English conpany had ever attenpted to
control or interfere with the managenent of. the foreign
conpany,; ‘or- had any power to do so otherw se than by voting
as shareholders. It was held that ~the foreign conpany was
not carried on by the English conpany, nor was it the agent
of the English conpany, and that the English conpany was
not, therefore, assessable to incone tax. Renusagar was not
the alter ego of 'Hindalco, it was submtted. On the other
hand these English cases have often pierced the veil to
serve the real aim of the parties and for public purposes.
See in this connection the observations of the Court of
Appeal in DHN Food Distributors Ltd. & Os., v. London
Bor ough of Tower Hamlets, [1976] 3 AER 462. It is not
necessary to take into —account the facts of that case. W
may, however, note that in that case the corporate veil was
lifted to confer benefit upon a group of conpanies under the
provisions of the Land Conpensation Act, 1961 of Engl and.
Lord Denning at page 467 of the report has nade certain
i nteresting observations which are” worth repeating in the
context of the instant case. The Master of the Rolls said at
page 467 as foll ows:
"Third, lifting the corporate veil. A further very
interesting point was raised by counsel ~for the
cl ai mants on conpany |law. W all know that in many
respects a group of conpanies is treated together
for the purpose of general accounts, bal ance sheet
and profit and |loss account. They are treated as
one concern. Professor GCower in hi's book on
conpany law says: 'there is evidence of a genera
tendency to ignore the separate legal entities of
various conpanies wthin a group, and to  |ook
instead at the economic entity of  the  whole
group’. This is especially the case when a parent
conpany owns all the shares of the subsidiaries,
so much so that it can control every novenent of
the subsidiaries. These subsidiaries are ‘bound
hand and foot to the parent conpany and nust do
just what the parent conpany says. A striking
instance is the decision of the House of Lords in
Harol d Hol dworth & Co. (Wakefield) Ltd v. Caddies.
So here. This group is virtually the same as a
partnership in which all the three conpanies are
partners. They
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should not be treated separately so as to be
defeated on a technical point. They should not be
deprived of the conpensation which should justly
be payable for disturbance. The three conpanies
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shoul d, for present purposes, be treated as one,

and the parent conpany, DHN, should be treated as
that one. So that DHN are entitled to claim
conpensation accordingly. It was not necessary for
themto go through a conveyancing device to get
it.

| realise that the President of the Lands
Tribunal, in view of previous cases, felt it
necessary to decide as he did. But nowthat the
matter has been fully discussed in this court, we
must decide differently fromhim These conpanies
as a group are entitled to conpensation not only
for the value of the land, but also conpensation
for disturbance. I would allow the appea

accordingly."

Lord Justice Coff proceeded w th caution and observed

as follows at pages 468 & 469 of the report:
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Secondly, on the footing that that is not in

itself sufficient, still, in my judgnment, this is
acase in which oneis entitled to |ook at the
realities of the situation and to pierce the
corporate veil. | wish to safeguard nyself by
saying that = so far as this ground is concerned,
amrelying on the facts of this particular case.
would not at this juncture accept that in every
case where / one has a group -of conmpanies one is
entitled to pierce the veil, but in this case the
two subsidiaries were both wholly owned; further
t hey had no separate busi ness oper ations
what soever; thirdly, in ny judgnent, the nature of
the question involved is highly relevant, nanely
whet her the owners of this ~business have been
di sturbed in their possession and enjoynent of it.
| find support for this view in a nunber of cases,
fromwhich | would nake a few brief citations,
first from Harold Holdworth & Co (Wakefield) Ltd:
v. Caddi es where Lord Reid said:
"It was argued that the subsidiary companies were
separate legal entities, each under the control of
its owmn board of directors, that in'|law the board
of the appellant company could not assign any
duties to anyone in relation to the managenent of
the subsidiary conpani es, and that, there-

fore, the agreenment cannot be construed as
entitling them to assign any such duties to the
respondent. My Lords, in ny judgment, this is too
technical an argunent. This is an agreement in re
nercatoria, and it nust be construed in the Iight
of the facts and realities of the situation. The
appel | ant conpany owned the whol e share capital of
British Textile Mg. Co. and, under the agreenent
of 1947, the directors of this company were to be
the nom nees of the appellant company. So, in
fact, the appellant conpany could control the
i nternal managenent of their subsidiary conpanies,
and, in the unlikely event of there being any
difficulty, it was only necessary to go through
formal procedure in order to make the decision of
the appell ant conpany’s board fully effective.

That particul ar passage is, I t hi nk,
especially cogent having regard to the fact that
counsel for the local authority was constrained to
admit that in this case, if they had thought of it
soon enough, DHN could, as it were, by noving the
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pi eces on their chess board, have put thensel ves
ina positionin which the question would have
been whol |y unarguabl e.

| also refer to Scotti sh Co- operative
Wol esal e society Ltd. v. Meyer. That was a case
under s. 210 of the Conpanies Act, 1948 and
Vi scount Sinonds sai d:

"l do not think that ny own views could be
stated better than in the late Lord President
Cooper’s words on the first hearing of this case.
He said: "In nmy view, the section warrants the
court in looking at the business realities of a
situation and 'does not confine them to a narrow
legalistic view"

My third citationis fromthe judgnment of
Danckwerts LJ in Merchandise Transport Ltd. .
British Transport Comm ssion where he said that
the cases-

" Show that where the character of a conpany,
or the nature of the persons who control it, is a
rel evant featurethe court-will go behind the nere
status of the conpany as a legal entity, and wll
consider who are the persons as share shol ders or
even as agents who direct and control the

activities of a company which is incapable of
doi ng anyt hing wi thout human assi stance.’

The 'third ground, which I place | ast because
it is longest, but perhaps ought to come first, is

that in my judgment, ~in truth,  DHN were the
equi tabl e owners of the property. In order to
resolve this matter, it wll be necessary for ne

to refer in some detail to the facts."
al so observed at page 473 as foll ows:

"Even if this were not right, there is the
further argunent advanced on behal f  of the
claimants that there was so conplete an/identity
of the different conpanies conprised in the so-
called group that they ought to be regared for
this purpose as a single entity. The conpl eteness
of that identity manifested itself in various
ways. The directors of DHN were the sanme as the
directors of Bronze; the sharehol ders of Bronze
were the sane as in DHN. the parent conpany, and
they had a common interest in naintaining on the
property concerned the business of the group. If
anything were necessary to reinforce the conplete
identity of comrercial interest and personality,
cl. 6, to which |  have referred already,
denonstrates it, for DHN undertook the obligation
to procure their subsidiary conpany to- nake the
paynment which the bank required to be made.

If each menber of the group is regarded as a
conpany in isolation, nobody at all could have
cl ai med conpensation in a case which plainly calls
for it. Bronze would have had the land but no
business to disturb; DHN would have had the
busi ness but no interest in the land."

In this connection it would be wuseful to refer to
Harol d Hol dsworth & Co. (Wakefield), Ltd. v. Caddies, [1955]
1 Al ER 725, where Lord Morton of Henryton in England, at
page 734 of the report observed as follows:

"My Lords, this clause refers to a group of
conpani es consisting of the appellant conmpany and
their existing subsidiary conmpanies. | cannot read
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the clause as conpelling the board to assign
duties to the respondent in relation to the
busi ness of every conpany in the group. Nor can |
read it as

conpelling the board to assign him duties in
relation to the business of the appellant conpany.
That business is not treated as being on a
different footing fromthe business of British
Textile or of another subsidiary of the appellant
conpany, Wsalley & Appleyard, Ltd., which is
mentioned in the respondent’s condescendence 3. As
| read the clause, it leaves the board of the
appel | ant conpany free to assign to the respondent
duties in relation to the business of one only, or
two only or all of the conpanies in the group, and
to vary the assignment and the duties fromtinme to
time. Further, | think the clause | eaves the board
free to _appoint another. person to be "a nanaging
director”, and to divide the duties and powers
referred to in the clause between the respondent
and the other nmanaging director in such nanner as
they think fit. It 1is true that each conpany in
the group  is, in law, a separate entity, the
busi ness /' whereof is to be carried on by its own
directors and managi ng director, if any; but there
is no doubt that the appellant conpany, by taking
any necessary formal steps, could nake any
arrangenents they pleased in regard to the
management of the business of (for  instance)
British Textile. They owned all the issued capita

and the directors were their nom nees."

at pages 737-738 observed as fol lows:

"It was argued that the subsidiary conpani es were
separate |l egal entities, each under the control of
its owmn board of directors, that in |law the board
of the appellant conpany could not assign any
duties to any one in relation to the managenent of
the subsidi ary conpanies; and that, therefore, the
agreenent cannot be construed as entitling themto
assign any such duties to the respondent.

My Lords, in my judgnment, this is too
technical an argunent. This is an agreenent in re
nercatoria, and it nust be construed in the |light
of the facts and realities of the situation. The
appel | ant conpany owned the whol e share capital of
British Textile Manufacturing Co., and, under the
agreement of 1947, the directors of this conpany
were to be the nom nees of the appellant conpany.
So, in fact, the appellant conmpany could contro
the internal managenment  of their subsidiary
conpani es, and, in the unlikely

event of there being any difficulty, it was only
necessary to go through formal procedure in order
to nake the decision of the appellant conpany’s
board fully effective."

attention was drawn by Shri Sen to Scottish Co-
Wol esal e Society Ltd. v. Meyer and Anr., [1958] 3
66, where Viscount Sinobnds of House of Lords
at pages 71-72 as foll ows:

"My Lords, it nay be that the acts of the society
of which complaint is made could not be regarded
as conduct of the affairs of the conpany if the
society and the conpany were bodies wholly
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i ndependent of each other, conpetitors in the
rayon market, and using against each other such
net hods of trade warfare as custom pernitted. But
thisis to pursue a false analogy. It is not
possible to separate the transactions of the
society from those of the -conpany. Every step
taken by the latter was determ ned by the policy
of the former. | wll give an exanple of this. |
observed that, in the course of the argunent
before the House, it was suggested that the
conpany had only itself to blame if, through its
neglect to get a contract with the society, it
failed in a crisis to obtain fromthe Falkland
M1l the supply of cloth that is needed. The short
answer is that it was the policy of the society
that the affairs of the conpany should be so
conducted, and  the minority sharehol ders were con
tent _that it should be so. They relied-how
unwi'sely the event proved-on the good faith of the
society, and in any case they were inmpotent to
inpose their own views. 't is just because the
society could not only use the ordinary and
| egi ti mat e weapons on commrercial warfare but coul d
al so control fromwthin the operations of the
conpany that it is illegitimate to regard the
conduct of / the conmpany’'s affairs as a matter for
which it had no responsibility. After much
consi deration of this question, | do not think
that ny own views could be stated better than in
the late Lord President, Lord Cooper’'s words on
the first hearing of this case . He said (1954 SC
at p.391);

“In my view, the section warrants the court
in |ooking at the business realities of a
situation and does not confine them to a narrow
legalistic view The truth is tnat, whenever a
subsidiary is forned as(in this case with an

i ndependent minority of sharehol ders, = the parent
conpany must, if it 1is engaged in the same class
of business, accept as a result of having formed
such a subsidiary an obligation so to conduct what
are in a sense its own affairs as to deal fairly
with its subsidiary."

At the opposite pole to this standard may be put
the conduct of a parent conpany  which says "our
subsi di ary conmpany has served its purpose, which
is our purpose. Therefore let it die" and, having
thus pronounced sentence, is able to enforce it
and does enforce it not only by attack from
wi thout but also by support fromwthin. If this
section is inept to cover such a case, it will be
a dead letter indeed. | have expressed  nyself
strongly in this case because it appears to ne to
be a glaring exanple of precisely the evil which
Parliament intended to renedy."

Simlarly, at page 84 of the report, Lord Keith's

observations are also relevant to the facts of this case.

"My Lords, if the society could be regarded as an
organi sati on i ndependent of the conpany and in
conpetition with it, no |egal objection could be
taken to the actions and policy of the society.
Lord Carnont pointed this out in the Court of
Session. But that is not the position. In law, the
soci ety and the conpany were, it is true, separate
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| egal entities. But they were in the relation of
parent and subsi di ary conpani es, the conpany being
formed to run a business for the society which the
society could not at the outset have done for
itself unless it could have persuaded t he
respondents to beconme servants of the society.
This the respondents were not prepared to do. The
conpany, through the know edge, the experience,
the connexions, the business ability and the
energies of the respondents, had built up a

val uabl e goodwi Il in which the society shared and
which there is no reason to think would not have
been maintained, if not increased, with the co-

operation of the society. The conpany was in
substance, though not in law, a partnership
consi sting of the society and the respondents.
VWhat ever - may be the other different | ega
consequences following on one or other of these
forns of ~conbination one result, in ny opinion
followed in the present case from the nethod
adopted, which is common to partnership, that
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there should be the utnost good faith between the
constitutent menbers. In partnership the position
is clear/, As stated in Lindley on Partnership
(11th Edn.) p.401:
"A partner cannot, wthout the consent of his co-
partners, lawfully <carry on for his own benefit,
either openly or secretly,. any business in
rivalry with the firmto which he belongs. "
It may not be possible for the legal renedies that
would follow in the case of a partnership to

follow here, but the principle has, | " think
val uabl e application to-the circunstances of this
case."

In Charterbridge Corpn. Ltd. v. Lloyds Bank Ltd. & Anr.
[1969] 2 Al EFR 1185 at page( 1194 Justice Pennycuick
enphasi sed that the reality of the situation nust be | ooked
in.

Shri Trivedi drew out attentionto the decision in
Marshal | Ri chards Machine Co. Ltd. v. Jewitt (H M Inspector
of Taxes) 36 TC 511, where at page 525 of the report Lord
Upj ohn, J. Cbserved that where you have a wholly-owned
subsidiary, and both the parent conpany and wholly-owned
subsidiary enter into trading relationships, there s, of
course, a dual relation, but you cannot for the purposes of
tax disregard the fact that there are, in fact, two entities
and two trades, that is to say, the trade of each conpany.
It is normally a question of fact whether the di sbursenment
in question is laid out wholly and exclusively and for the
purposes of the trade. In aid of this proposition and in
furtherance Shri  Trivedi drew our attention to the profits
of the two compani es which were separately conputed and al so
referred to Vol. C, 641 where the profits of Renusagar were
separately indicated and Vol. at page 642 where the profits
of Hindal co were separately indicated

We are, however, of the opinion that these tests are
not conclusive tests by thenselves. Qur attention was al so
drawmn to the decision of the WMdras Hgh Court in Ms.
Spencer & Co. Ltd., Midras v. The Comm ssioner of Walth
Tax, AIR 1969 Madras 359, where Veeraswam J. held that
nerely because a conpany purchases alnost the entirety of
the shares in another conpany, there was no extinction of
corporate character for each conmpany was a separate juristic
entity for tax purposes. Alnmpbst on simlar facts, are the
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observations of P.B. Mikharji, J. in Turner Mrrison & Co.
Ltd. v. Hungerford I nvestnent
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Trust Ltd., AIR 1969 Cal. 238 where he held that holding
conpany and subsidiaries are incorporated conpanies and in
this context each has a separate legal entity. Each has a
separate corporate veil but that does not nean that hol ding
conpany and the subsidiary conpany within it, all constitute
one conpany.

M Justice o. Chinnappa Reddy speaking for this Court
in Life Insurance Corpn of India v. Escorts Ltd. & Os
[1985] Suppl 3 SCR 909 had enphasized that the corporate
veil should be |lifted where the associated conpanies are
i nextricably connected as to be, in reality, part of one
concern. It is neither necessary nor desirable to enunerate
the classes of cases where lifting the veil is pernissible,
since that nust necessarily depend on the rel evant statutory
or other provisions, the object sought to be achieved, the
i mpugned conduct, the involvenment. of the element of the
public interest, “the effect on parties who nay be affected.
After referring to severalr English-and |ndian cases, this
Court observed that eversince A Salonobn & Co. Ltd s case

(supra), a conpany has ~a |egal independent existence
di stinct from indiyvidual nenbers. |t has since been held
that the corporate veil wmay be lifted and corporate

personality nmay be looked in. Reference was nmade to
Penni ngt on and Pal ner’s Conpany Laws.
It is hightine'to reiterate that in the expanding of

hori zon of nmodern jurisprudence, lifting of corporate vei
is permssible. Its frontiers are wunlimted. It nmust,
however, depend prinmarily on the realities of the situation
The aim of the legislationis to do justice to all the
parties. The horizon of the doctrine of lifting of corporate
veil is expanding. Here, indubitably, we are of the opinion

that it is correct that Renusagar was brought into existence
by Hndalco in order to fulfil the condition of industria
Iicence of Hindalco through production of alumnium It is
also manifest fromthe facts that the nodel of the setting
up of power station through the agency of Renusagar was
adopted by Hi ndalco to avoid conplications in case of take
over of the power station by the State or the Electricity
Board. As the facts nmake it abundantly clear that all the
steps for establishing and expandi ng the power station were
taken by Hindal co, Renusagar is wholly-owned subsidiary of
Hi ndal co and is conpletely controlled by Hindal co. Even the
day-to-day affairs of Renusagar are controlled by H ndal co.
Renusagar has at no point of time indicated any independent
volition. Whenever felt necessary, the State or the Board
have thenselves lifted the corporate veil and have treated
Renusagar and Hindal co as one concern and the generation in
Renusagar as the own source of generation of Hi ndalco. In
the inpugned order of the profits of Renusagar
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have been treated as the profits of Hi ndal co.

In the aforesaid view of the matter we are of the
opinion that the corporate veil should be Ilifted and
Hi ndal co and Renusagar be treated as one concern and
Renusagar’ s power plant must be treated as the own source of
generation of Hindalco and should be liable to duty on that
basis. In the premi ses the consunption of such energy by
Hindalco will fall under section 3(1)(c) of the Act. The
| earned Additional Advocate-General for the State relied on
several decisions, some of which have been noted.

The veil on corporate personality even though not
lifted sometines, is beconming nore and nore transparent in
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nodern conpany jurisprudence. The ghost of Salonpbn's case
still visits frequently the hounds of Conpany Law but the

veil has been pierced in nany cases. Sonme of these have been
noted by Justice P.B. Mikharji in the New Jurisprudence.
(Tagore Law Lecture 183).

It appears to us, however, that as nentioned the
concept of I|ifting the corporate veil is a changing concept
and is of expanding horizons. W think that the appell ant
was in error in not treating Renusagar’s power plant as the
power plant of Hi ndalco and not treating it as the own
source of energy. The respondent is liable to duty on the
same and on that footing alone; this is evident in view of
the principles enunciated and the doctrine now established
by way of decision of this Court in Life Insurance Corpn of
India, (supra) that in  the facts of this case sections
3(1)(c) and 4(1)(c) of the Act are to be interpreted
accordi ngly. The person generating and consuni ng energy were
the same and the corporate veil. should be Ilifted. In the
facts of 'this case Hi ndal co and Renusagar were inextricably
i nked up together. Renusagar had in reality no separate and
i ndependent _exi stence apart from and independent of
Hi ndal co

In the aforesaid view of the matter we are of the
opi nion that consunption of energy by Hindalco is clearly
consunption by Hindalco from its own source of generation
Therefore, the rates of duty applicable to own source of
generation have to be applied to such consunption, that is
to say. | paisa per unit for the first two generating sets
and nil rate in respect of 3rd-and 4th generating sets. It
is appropriate to refer that having regard to the conduct of
the State the power-cuts nmatter and also the present
proceedi ngs the State should not be permtted to treat
consunpti on of Renusagar’'s energy by H ndalco as anything
other than different from consunption of energy
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by Hndalco fromits own source of generation. W are,
therefore, of the opinion that inthe facts of this case the
corporate veil nust be lifted and Hi ndalco and ‘Renusagar
should be treated as one concern and if that is taken the
consunption of energy by Hindalco nust be regarded as
consunpti on by Hindalco fromits own source of generation

I nasmuch as the High Court upheld this contention of
the respondent we are in respectful agreement of its views
and the appeal directed against this finding of ~the H gh
Court must, therefore, be rejected.

The electricity bi || for arrears, subject to
consi deration of other aspects of the natter, that is to
say, the validity of the order of rejection passed by the
State on 16th February, 1982 rejecting the claim for
exenption woul d be treated hereinafter.

In order to appreciate the second aspect of the matter,
that is to say, the challenge to the order which has been
guashed by the High Court, it is necessary to recapitulate
certain facts. H ndalco nade an application to the State
Government under section 3(4) of the Act for exenption on
28t h Septenber, 1970. In spite of repeated requests made by
Hi ndal co the State did not take any decision on the said
application of Hindalco and also purported to raise and
enforce demands under the Duty Act against Hi ndalco.
Hi ndal co and Renusagar filed a Wit Petition No. 368 of 1972
in the Hi gh Court of Allahabad on 21st March, 1972. On that
very date Hindalco was infornmed that the application
previously made by it had been rejected by the State
CGovernment. Hindalco applied for anmendnent of the wit
petition. Reasons for rejection were intimted on 16th June,
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1972. Thereafter Wit Petition No. 368 of 1972 was
wi thdrawmn. On 21st July, 1972 Hindalco and Renusagar filed
another Wit Petition No. 4521 of 1972 in the H gh Court of
Al'l ahabad chall enging the order of rejection. On 17th My,
1974 the H gh Court delivered judgnent quashing the
aforesaid rejection and asking the State Governnent to
consider the matter afresh in accordance wth law and in
accordance wth the directions contained in the said
judgrment. Another Wit Petition being Wit Petition No. 3921
of 1982 out of which the present appeal arises was filed by
Renusagar and Hindalco on 16th April, 1982. The H gh Court
passed an order on 26th Septenber, 1984 quashing the order
The High Court was of the view that the Governnment was under
a mandatory duty to consider certain factors. These were:
(1) How did the cost of power to the Corporation conpare
with the cost of power to
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simlar industries in other States? (2) How the spending of
huge suns’ A by the Governnent of India in foreign exchange
decreased and its keenness to attain self-sufficiency in the
country by increasing its indigenous production in public
interest attained? (3) The commitnment made by the Governnent
of Utar Pradesh to the Hndalco to supply power at cheap
rate as noticed in  the report of Dr. Nagarajarao. (4) The
effect of inposition of duty on the nmargin of profit
avail able to H ndal co

The provisions of sub-section (4) of -section 3 have
been noticed. As we have read the said provisions, it
appears to us that « the dom nance of public ‘interest is
significant and we refer to the various factors, namely, (a)
prevailing charges for supply of energy in any area, (b) the
generating capacity of any plant, (c)  the need to pronote
i ndustrial production generally or~ any  specified class
therof and other relevant factors and then taking all these
factors into consideration, in~ public interest, to fix
different rates of electricity dutyin relation to different
cl asses of consunption of energy or allow any exenption from
paynment thereof. Various grounds have been made out.

Shri Sen for the respondents is right that in view of
the ceilings prescribed the power conferred upon the State
under section 3(1) of the Act by itself is valid and does
not anmount to excessive delegation. See also in this
connection the observations of this Court in Devi Das Gopa
Krishnan & Os. v. State of Punjab & Ors., [1967] 3 S.C. R
557 and Ram Bachan Lal v. The State of Bihar, [1967] 3
SSCR 1.

Shri  Trivedi, | earned Additional Advocate-Ceneral
State of Utar Pradesh drew our attention to |(the case of
Panama Canal Conpany v. Grace Line, 356 U S. 309 2 Lawyers
Edn. 788, where at page 793 of the report while dealing with
the facts of that case Justice Douglas observed that, as it
was seen in that case, the conflict raged over questions
that at heart involved problems of statutory construction
and cost accounting: whether an operating deficit in the
auxiliary or supporting activities was a legitimte cost in
nmai ntai ning and operating the Canal for purpose of the tol
fornmula. These are matters on which experts night disagree;
these involve nice issues of judgnent and choice, which
required the exercise of inforned discretion. In those
ci rcunst ances Justice Douglas observed that the case was,
therefore, quite unlike the situation where a statute
created a duty to act and an equity court was asked to
conpel the agency to take the prescribed action. Wat was
enphasi sed was that the matter should be far |ess cloudy,
much nore clear for courts to intrude. It is also in this
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tion necessary that if technical considerations are involved
the Court feels shy to interfere. Reliance was placed on the
observations of this Court 1in Vincent Panikurlangara v.
Union of India and others, [1987] 2 S.C. C. 165. There the
wit petition involved the claimfor wthdrawal of 7000
fixed dose conbinations and withdrawal of |icences of
manuf acturers engaged in manufacture of about 30 drugs which
have been licensed by the Drugs Control Authorities; the
issues that fell for consideration are not only relating to
technical and specialised matters relating to therapeutic
val ue, justification and harnful side effects of drugs but
al so involved exami nation of the correctness of action taken
by respondents 1 and 2 therein on the basis of advice; the
matter also involved the interest of nmanufacturers and
traders of drugs as also the interest of patients who
require drugs for their treatnent. This Court reiterated
that in viewof the magnitude, <conplexity and technica
nature of  the enquiry involved in. the nmatter as also the
far-reaching -inplications~ of the 'total ban of certain
nmedi ci nes for which the petitioner had prayed, a judicia
proceeding of the nature initiated was not an appropriate
one for determ nation of such matters. The technical aspects
whi ch arose for consideration in a matter of that type could
not be effectively handled by a court. This Court also
reiterated that simlarly the question of policy which was
involved in the  matter was also one for the Union
Gover nnent - keepi ng the best interest of citizens in viewto
decide. No final say in regard  to such aspects cane under
the purview of the court.

The High Court in the instant case reiterated the
necessity of cheap electricity and if cheap electricity was
not made available, the cost of indigenous al um ni um woul d
go up. It would necessitate inmport ~of alumnium causing
drain on the foreign exchange of the country. On the other
hand, the |earned Additional Advocate Ceneral for the State
of U P. contended and in our opinion rightly that prinmary
purpose of the Act as stated in the preanble was to raise
the revenue for the developnent projects. VWhether in a
particular situation, rural electrification and devel opnent
of agriculture should be given priority —or electricity or
devel opnent of alum niumindustry should be given priority
or which is in public interest, in our opinion, are value
judgnents and the legislature is the best judge. The Hi gh
Court in its inpugned judgrment referred to the order of the
CGovernment. The said order read as foll ows:

"The Corporation has also enphasized that the
Government of India is spending a huge sum of
noney in foreign exchange to neet the requirenents
of aluminiumin |India,
672

with a view to increasing the al um ni um production
by H ndalco Electricity should be nade avail able
at cheap rate and exenption should be granted to
the Corporation frompaynent of electricity duty.
In this connection it nay again be pointed out
that the inposition of electricity duty will not
affect the productivity of alumnium by Ms
Hi ndal co as electricity duty is negligible as
clearly made out in the earlier paragraphs.
Accordingly, the electricity duty is not likely to
have any adverse effect on foreign exchange of the
country.

Referring to the aforesaid observations of the State
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Government, the Hi gh Court was of the view that the said
observations of the State Governnent clearly showed that the
State CGovernment did not address itself to the need of
promoting alum nium industry for increasing production of
al um ni um which would in the long run save forei gn exchange.
W are unable to agree. \What was paramount before
i ntroduction of the devel opnent programe and how t he funds
shoul d be allocated and how far the Governnment considers a
negligible increase and rise in the cost of aluminiumfor
the purpose of raising nonies for other devel oprent
activities are matters of policy to be decided by the
CGovernment. It is true as the Hi gh Court has pointed out
that the question regarding public interest and need to
pronot e indi genous industrial production was related wth
the question of exenption of duty. But what the H gh Court
m ssed, in our opinion wth respect, was that a matter of
policy which should be left to the Government. Reading the
order of the ~Governnent, it  appears to wus that the
Governnment had adverted itself” to all the aspects of sub-
section (4) of section 3 of the Act. It is true that certain
amount of - _encouragenent was given to Hindalco to start the
industry in a backward area. After considerable point of
time the very low rate of duty was charged. But if we need
ot her sectors of growh  and devel oprment for example, food,
shelter, water, rural electrification, the need for
encouragenent to alumniumindustry had to be subordinated
by little high cost because that is a nmatter on which the
Covernment as representing the w1l of the people is the
deciding factor. Price fixation, -in our opinion, which is
ultimately the basis of rise in-cost because of the rise of
the electricity duty is not-a matter fol investigation of
Court. This question was examned by this Court in Union of
I ndia and another v. Cynanmide India Ltd. and another, [1987]
2 S.C.C. 720 where one of our |earned brothers who delivered
the judgnment of the Hi gh Court~ of Al ahabad was a party.
There in exercise of the powers under section 3(2)(c) of the
Essential Commodities Act. the Drugs (Prices Control) order,
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1979 was nmade. The Central GCovernnent thereafter /issued
notification thereunder. At page 741 of the report,
Chi nnappa Reddy, J. speaking for the Court referring toa
passage of the Adm nistrative Law by Schwartz with approva

expressed the viewthat those powers were nore or |ess
| egislative in character. Fixation of electricity tariff can
also to a certain extent be regarded of- this category.
Chi nnappa Reddy, J. ohserved at page 735 of the report that
price fixation is more in the nature of a legislative
activity than any other. He referred to the fact that due to
the proliferation of delegated legislation, there is a
tendency for the |line between |egislation and adm ni-stration
to vanish into an illusion. Administrative, quasi-judicia

decisions tend to nerge in legislative activity and,
conversely, legislative activity tends to fade into and
present an appearance of an administrative or quasi-judicia

activity. Any attenpt to draw a distinct Iline between
| egislative and adnministrative functions, it has been said,
is 'difficult in theory and inpossible in practice’ . Reddy,
J. insisted that it 1is necessary that the Iline nust
sometines be drawn as di fferent | egal rights and
consequences may ensue. It appears to us that sub-section
(4) of section 3 of the Act in the set wup is quasi-
| egi slative and quasi-administrative in so far as it has
power to fix different rates having regard to certain
factors and in so far as it has power to grant exenption in
some cases, in our opinion, is quasi-legislative in
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character. Such a decision nust be arrived at objectively
and in consonance with the principles of natural justice. It
is correct that with regard to the nature of the power under
section 3(4) of the Act when the power is exercised with
reference to any class it would be in the nature of
subordi nate | egislation but when the power is exercised with
reference to i ndi vidual it woul d be admi ni strative.
Ref erence was made in this connection to the cases of Union
of India v. Cynanmide |India Ltd. (supra) and P.J. lrani v.
State of Madras, [1962] 2 S.C R 169 at 179-180 and 181-182.

If the exerci se of power is in the nature of
subordinate legislation the exercise nust conform to the
provisions of the statute. Al the conditions of the statute
nmust be fulfilled. The Hgh Court was right only to the
limted extent that all the relevant considerations must be
taken into account and the power shoul d not be exercised on
irrel evant considerations but singular consideration which
the H gh Court, in our opinion, seenms to have m ssed in the
j udgrment under appeal, is these factors, nanely, the
prevailing charges for supply of energy in any area, the
generating capacity of any plant,  the need to pronpte
i ndustrial production -generally or any specified class
thereof and ot her rel evant factors cannot be judged
disjointly. These nust be judged in adjunct to the public
interest and that 'public interest is as nmentioned in the
Preanble to rai se revenue
674

Ref erence was ' al so nade to the  observations of the
Judicial Committee in Ryots of Garabandho and others v.
Zam ndar of Parl aki medi_and -another, A l.R~ 1943 P.C. 164
where the Judicial Commttee had to deal with the proviso to
section 30 of the Act. It read as foll ows:

"In settling rents under this section the
Col  ector shall presune, unless the contrary is
proved, that the existing rent or rate of rent is
fair and equitable and shall have regard to the
provisions of this Act  for determning /'rates of
rent payable by a ryot."

Vi scount Sinobn L.C. Observed that the view taken by the
majority of the Collective Board of Revenue in making the
order which is now compl ained of, is that the requirenment to
"have regard to" the provisions in question has no nore
definite or technical meaning than that of ordinary usage,
and only requires that these provisions nust be taken into
consideration. In their view the prine duty of the Revenue
of ficer under Chap. Il was to fix a fair and equitable rent,
and though he nust be guided by the principles underlying
such provisions as were contained in chap. 3, he was not
strictly bound by such provisions. The Judicial Commttee
observed at page 180 of the report as foll ows:

"Having regard to the long tinme that had el apsed
since the last tentative settlenment of rent in
1867-68, to the prodigions rise in prices that had
taken place since then, and to the genera
econom ¢ i nprovenent of this part of the country,
t he Col l ective Boar d consi dered t hat an
enhancenent of 37-1/2 per cent, wuld not be
oppressive and directed the Revenue officer to
reduce to that figure the enhancenent of 100 per
cent, which he had mmde. This view of the effect
of the direction to "have regard to" the
provisions of the Act for determning rates of
rent payable by a ryot is supported by the
decision of the H gh Court in 49 Mad. 499 at 506.
It is also confirmed by certain observations of
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Reilly J. in 63 ML.J. 450 at p. 486, where the
| ear ned Judge sai d:

Where the settling officer has to deal only

with such questions as would arise in a suit

f or conmut at i on, f or enhancenent, or

reducti on of noney rent, wunder s. 168(2) he

nmust be guided by the appropriate principles
as set out in the Act, but there is no doubt
that his settlenent nay enbrace a nmuch w der
field of
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guestion and whenever he has not nerely to
adjust the lawful rent but to fix what is
fair and equitable in variation from the
lawful rent which can be exacted in a suit,
his settlenent is clearly sonething which no
civil Court could do unl ess specially
enmpowered.

Thei.r Lordshi ps find thenselves on this
matter in agreenment with the view taken by the
majority of the Collective Board. It is not
possible to peruse the proceedi ngs of the Specia
Revenue officer in this case without seeing that a
nunber of ~ matters besides the rise in prices of
staple food crops were considered by him and had
to be considered by him if  he was to carry out
his duty under chap. |Il. He observed in para. 30
of the final proceedi ngs dated 10th Decenber 1935:

| hold that the present settlement is also a
fresh and initial settlenent wherein everything
has to be re-classified afresh and new rates of
rent have to be fixed. It is not therefore a case
of enhancenent but of fixing andintroducing a new
rate of rent based on the principles of equity and
fairnes as laid dowmn in Chap. 1|I, Estates Land
Act . "

The High Court in the inpugned judgnent conmented that
it was a mandatory duty to ‘separately consider /these
rel evant factors and has comitted the error against which
the Judicial Conmittee cautioned. The Hi gh Court was of the
view at page 10 of the judgnent that there was a mandatory
duty to consider the factors mentioned hereinbefore. A
that the section requires was that these factors should be
borne in mnd but these nust be subordinate to the executive
deci sion of the need for public interest.

In Saraswati Industrial Syndicate Ltd. etc. v. Union of
India, [1975] 1 S.C R 956 the Sugar (Control) order, 1966
cane up for <consideration. Cause 7(2) of the Sugar
(Control) order had been set out at page 958 of the report.
It read as foll ows:

"Such price or nmaxi mum price shall be fixed having
regard to the estimated cost of production of
sugar determned on the basis of the relevant
schedul e of <cost given in the Report of the Sugar
Enquiry Conm ssion (Cctober 1965), subject to the
adjustrment of such rise in cost subsequent to the
Report aforesaid as, in the opinion of the Centra
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Covernment, cannot be absorbed by the provision
for contingencies in the relevant schedule to that
Report."

Beg, J. as the |learned Chief Justice then was, observed
that clause 7(2) set out above required the Governnent to
fix the price "having regard to the estimated cost of
producti on of sugar on the basis of the relevant schedul e".
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The expression "having regard to" only obliges the
Governnment to consider as relevant data material to which it
nmust have regard to

In so far as the High Court held in this judgment that
the power conferred on the State Governnent was of the
adm ni strative nature, the Hgh Court may not be in error
But the High Court held that it should be in consonance with
the principles of natural justice, in our opinion-it nust be
in accordance with natural justice to a limted extent-and
such principles of natural justice are enunciated by this
Court in several decisions, nanely, A K Kraipak v. Union of
India, A/1.R 1970 S.C. 150; Ms. Travancore Rayons Ltd. v.
Union of India, AI.R 1971 S.C. 862 and Anal Kumar GChatak
v. State of Assam & others, A |l.R 1971 Assam 32.

Keeping in view the aforesaid principles, the High
Court exanmined the petitioners’ grievance. Dr. Rajagopal an
submtted his report to the State Government in January,
1979. Admittedly, Dr. Rajagopalan placed reliance on the
report of Wrking Goup on Aumnium set up by the
CGovernment of India in 1970 and various other reports of
Bureau of - Industrial Cost and Price (hereinafter refer red
toas 'BICP), subnitted tothe Government from tinme to
time. It is based on the balance-sheet of the appellants and
had been made avail abl e to the respondents. W have exam ned
the correspondence’ that passed between the parties and we
are of the opinion that there was no violation of the
principles of natural justice because the relevant datas
were made available to the appellants. It is true that the
principles of natural justice must be adhered to. In this
connection reference my be nmade to S.D. Hotop “Principles
of Australian Adm nistrative Law 6th Edition, Pages 210-212,
Cases and Materials on Review of Adm nistrative Action (2nd
Edition) by S.D. Hotop, Wde on Admnistrative Law, 5th
Edi tion, pages 506/ 507 and Bennion on Statutory
Interpretation, 1984 Edition, pages 140-141. The exercise of
power whether legislative or —admnistrative wll  be set
aside if there is manifest error in the exercise of such
power or the exercise of the power is nanifestly arbitrary.
Simlarly, if the power has been exercised on a non-
consi deration or non-application of mnd to re-
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| evant factors the exercise of power wll be regarded as
mani festly erroneous. |If a power (whether legislative or
adnm nistrative) is exercised on the basis of acts which do
not exi st and which are patently erroneous, such exercise of
power will stand vitiated. See Conmi ssioner of | ncome Tax v.
Mahi ndra & WMahindra Ltd. Os., [1983] 3 SSC R 773 at 786-
787. The present case relates to the particular facts and
circunstances of an individual, nanely, H ndalco. To the
extent, its claim for exenption was entitled to the
consideration. In our opinion, the facts and circunstances
of the case were exanined in consonance with the principles
of natural justice. Al rel evant factors were ‘given
consi deration but subject to public interest. The Hi gh Court
consi dered whether electricity duty was included in the
prices of aluminiumfixed by the Central Governnent. On this
aspect our attention was drawn on behalf of the respondents
at pages 372-387 of the judgnment in Volume B. It was
submitted that the assunption that electricity duty was
included in the prices of H ndalco fixed by the Centra
Government fornmed a basic and a very inportant consideration
in the making of the inmpugned order. W are unable to agree.
It was also submitted that the said assunption was nade by
the State Governnent and Dr. Raj agopal an on the basis of the
reports of BICP and the Wbrking G oup. The Hi gh Court on a
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perusal of the reports of the BICP and the Working G oup
cane to the conclusion that the said assunption of the State
and Dr. Rajagopalan is based on non-existent fact and/or is
patently erroneous. Apparently such exami nation by the High
Court was not warranted. It was pointed out that Dr.
Raj agopal an had determ ned the adequacy of the profits of
Hi ndalco by relating the same to the original subscribed
capital only and had conpletely ignored the reserves of
Hi ndal co. The aforesaid basis, it was held by the H gh Court
is contrary to the well accepted principles of return on
capital enployed/net worth. It is true that H ndalco has
made profits rmuch nmore than it had before the inposition of
the duty. The adequacy of the profits or whether it nade
much nore profits is not a consideration which nust prevai
over public interest and the Government having taken into
consi deration this factor, in_ our opinion, did not commit
any error and the H gh Court was in error in setting aside
the order  of the Government. It is true that the cost of
power to /simlar industry in other State was a relevant
factor and the State was under a nandatory duty to consider
the same.  The State has taken note of all those factors and
has observed that Ms. ~Hindalco is being supplied wth
electrical energy at-a very nomnal rate and taking into
consi deration the prevailing practice of |evy of electricity
duty in other States as well as the provisions stated in
section 3(4), the Governnent have cone to the conclusion
that there is no justification for allow ng
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exenption from electricity duty to Ms. Hndalco. The
CGovernment did not . conmt any error which required
interference by the High Court in the manner it did . The
assurance of cheap power factor was there. But the assurance
of cheap power factor does not foreclose the public interest
of raising public revenue.

In July, 1975 the Central Governnent fixed wuniform
prices of alumniumfor all the producers of alum nium The
Central Gover nnent also fixed  uniform sale prices of
al um nium applicable to all producers. The Centra
CGovernment also fixed individual retention prices (based,
inter alia, on the cost of production) for each individua
producer. All producers of alum niumwere to sell al um nium
at the uniformsale prices. Any producer whose retention
prices were lower than the sale prices had to pay difference
into the Alum nium Regulation Account. Any producer whose
retention prices were higher than the sale prices was
entitled to receive the difference from the Al um nium
Regul ati on Account. Price, therefore, was no question of the
respondent being loser or sufferer. It 1is true  that
electricity duty was not included and was al so considered in
the fixation of the price. That is the only pre-don nant
factor, having regard to the technical nature of the order
The i mpugned order does not suffer fromthe vice of non-
application of mnd or non-consideration of the relevant
factors and the High Court was in error in interfering with
the order of the Governnent. W are clearly of the opinion
that the Hi gh Court was in error in interfering with the
order in the manner it did. The Hi gh Court should not have
interfered for interference by the Hgh Court the natter
shoul d have been far less cloudy and far nore clear

Natural justice in the sense that a party nust be heard
bef orehand need not be directly followed in fixing the
price. Reference in this connection my be nade to the
observations of this Court in Prag Ice & oil MIls and
another etc. v. Union of India, [1978] 3 S.C. R 293, where
at page 325 of the report, this Court observed that in the
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ultimate analysis, the nmechanics of price fixation has
necessarily to be left to the judgnent of the executive and
unless it is patent that there is hostile discrimnmnation
against a class of operators, the processual basis of price
fixation has to be accepted in the generality of cases as
valid. In this connection reference may also be mde to
Shree Meenakshi MIlls Ltd. v. Union of India, [1974] 2
S.C.R 398, where this Court dealing with the Cotton Textile
(Control) order, 1948 at page 419 of the report observed
that if fair price is to be fixed leaving a reasonable
margi n  of profit, there is never any question of
i nfringenment of fundanmental right to carry on business by
i mposi ng reasonabl e restrictions.
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Unr easonabl eness and natural justice have to be judged in
that context. |In that viewof the matter non-supply of the

basis of the report of the BI.CP does not by itself, in our
opi nion, in the facts and circunstances of the case nmake the
order of the State Governnent vul nerable to chall enge.

In Laxm Khandsari etc. etc. v. State of U P. & Os
[1981] 3 SSC R 92 this Court was dealing with the Essentia
Conmodities Act, 1955 and the Sugarcane (Control) order
1966 and observed that in determ ning the reasonabl eness of
restrictions inposed by lawin the field of industry, trade
or commerce, the nmere fact that sone of the persons engaged
ina particular trade may incur |oss due to the inmposition
of restrictions will not render themunreasonabl e because it
is mani fest that trade and industry pass through periods of
prosperity and adversity on account of economic, social or
political factors. At page 129 of the report rejecting the
pl ea that before fixing a price the rules of natural justice
shoul d be adhered to, this Court enphasised, referring to
the observations in the case of  Saraswati Industria
Syndicate Ltd. v. Union of India, [1975] 1 S.C.R 956 that
price fixation is nmore in ‘the nature of a |egislative
nmeasure even though it may be based upon objective criteria
found in a report or other nmterial. There is scope for
trial and error in such sphere. Judged by that standard, the
i mpugned order in this case, in our opinion, is not bad.

In support of the proposition that the principles of
natural justice had been violated in  passing the impugned
order, five decisions were referred to, nanely, State of
Oissav. M. (Mss) Binapani Dei, [1967] 2 SCR 625; A K
Krai pak v. Union of India, A 1.R 1970 S.C. 150; Mhd. Rashid
v. State of UP. AIl.R 1979 S C 592; S L. Kapoor V.
Jagmohan and others, A l.R 1981 S.C. 136 and Maneka Gandh
v. Union of India, A Il.R 1978 S.C. 597. The principles of
these cases wll have no application to the facts of this
case. There has been no violation of the principles of
natural justice to the extent applicable to the ~order of
this nature.

Ref erence was nmade to the observations in the case of
India Sugars & Refineries Ltd. v. Anravathi Service Co-
operative Society Ltd., [1976] 2 S.C.R 740 where at page
746 of the report, this Court observed that the power to
grant exenption to factories from paynent of additiona
price is intimately connected wth the right of sugarcane
growers to claimadditional price. In granting of such
power, principles of natural justice should be followed. In
such a case a duty to act judicially does ari se.
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This Court in Conm ssioner of Incone Tax, Bonbay and
others A v. Mahindra and Mahindra Limted & O's., [1983] 3
S CR 773 at page 786 of the report, dealt wth the
paranmeters of the Court’s power of judicial review of
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admini strative or executive action or deci si on
I ndisputably, it is a settled position that if the action or
decision is perverse or is such that no reasonabl e body of
persons, properly informed, <could cone to or has been
arrived at by the authority msdirecting itself by adopting
a wong approach or has been influenced by irrelevant or

extraneous natters, the Court would be justified in
interfering with the sane. See al so the observations at page
787 of the report. |In this case the parameters had been

adhered to. Al relevant factors had been borne in mnd. It
is true that each factor had not been independently

consi dered, but these had been borne in mnd. In our
opi nion, the Governnent did not act in violation either of
the principles of natural justice or arbitrarily or in

violation of the previous directions of the H gh Court.

In the premses, the High Court was in error in setting
aside the order of the State Government in its entirety. The
H gh Court should have all owed the claimof H ndalco for the
reduced rate of bill on the basis that Renusagar Power Pl ant
was its. ‘'own source of generation under section 3(1)(c) and
the bills should have been made by the Board on that basis.
But the Hi gh Court was in error in upholding the
respondents’ contention that the State CGovernnent acted
improperly and not in terms of section 3(4) of the Act and
inviolation of the principles of natural justice. W,
therefore, allow the appeal to the extent indicated above
and set aside the judgnent of the Allahabad H gh Court to
that extent and restore the State ~Government’s inpugned
order subject to the nodification of the bills on the basis
of own source of generation. W, therefore, direct that the
electricity bills nmust be so nade as to give Hindalco the
benefit of the rate applicable to its own source of
generation from Renusagar Pl ant.

The appeal is disposed of in~ those terns. The
electricity bills must be conputed as indicated above. After
reconmput ati on and presentation of such bills the respondents

will pay the same within two nonths thereof.

In view of the facts and circunstances of the 'case, the
parties will pay and bear their own costs.

RANGANATHAN, J. | agree. On the second-issue, | think

it is difficult to define the Precise nature of the power
conferred on the
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State Governnent under Section 3(4) of the Electricity Duty
Act and | A have doubts whether the sub-section can at al

be interpreted as conferring a right on individual consuners
to require that, in the light of the material adduced by
them the rates applicable to them should have been fixed
differently or that they should have been exenpted from duty
al together. However, it is unnecessary to pursue this aspect
further as | agree with the conclusion of mny |earned brother
that, in this case, the respondent’s representations have
been fully considered and the requirenents of natura
justice have been fulfilled and that there is no warrant to
interfere with the order of the State Governnent.

S. L. Appeal disposed of.
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