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PETI TI ONER
ABDUL REHVAN MAHOVED YUSUF

Vs.

RESPONDENT:
MAHOVED HAJI AHVAD AGBOTWALAAND ANOCTHER

DATE OF JUDGVENT:
15/ 09/ 1959

BENCH

| MAM SYED JAFFER
BENCH

| MMM SYED JAFFER
WANCHOO, K. N.

Cl TATI ON
1960 AIR’ 82 1960 SCR. (1) 749
Cl TATOR I NFO :
RF 1976 SC1750 (4)
ACT:
Crimnal Procedure--Defamation-Facts stated in the charge
not nentioned in the conplaint-Separate conplaint i f

necessary Code of Crimnal Procedure, 1898 (V of 1898), ss.
198 and 238(3).

HEADNOTE:

The appellant filed a conpl aint against the respondent and
anot her under ss 385, 389, 500/109 of the Indian Penal Code.
The Trial Court found that there was no conspiracy to defane
the appellant or to extort nmoney from himand a charge under
S. 500 Indian Penal Code only was framed against the
respondent. It was found that the facts nmentioned in the
charge were not stated in the conplaint. The Trial Court
hol di ng that a separate conpl aint should have been filed in
respect of the offence with which the respondent was
charged, acquitted him The H gh Court rejected the
appellant’s application for revision of the order of the
Trial Court wth the remark " rejected as no offence The
appel | ant appeal ed by special | eave.

Held, that the offence charged was a separate offence,
al t hough of the same kind, fromthe offence in respect of
whi ch the facts had been stated in the conplaint. For _this
separate offence a separate conplaint should have been filed
in accordance with the provisions of s. 198 of the Code of
Crimnal Procedure. The Provisions of s. 198 of the Code of
Crimnal Procedure are nandatory. |n appeal the Suprene
Court could do what the Hi gh Court could have done The order
of acquittal of the respondent was a nullity, and the proper
order shoul d be one of discharge.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION: Crimnal Appeal No. 174 of
1956.

Appeal by special |eave fromthe judgnent and order dated
the April 15, 1955, of the Bombay Hi gh Court, in Crimina
Revi sion Application No. 392 of 1955, arising out of the
j udgment and order dated Decenber 14, 1954, of t he
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Presi dency Magistrate, 15th Court Mazagaon, Bonbay in Case
No. 532/S of 1953.

E. B. Ghasvala and I. N. Shroff, for the appellant.

C B. Aggarwala, J. B. Dadachanji, S. N Andley and
Raneshwar Nath, for respondent No. 1.

H. J. Unrigar, R H Dhebar and T. M Sen, for respondent
No. 2.
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1959. Sept enber  15. The Judgnent of the Court was
del i vered by

| MAM J. - A conmplaint was filed by the appellant on the 4th of
Decenber, 1953, against the respondent Agbotwala and one
Phi rozbai Mazarkhan under ss. 385, 389 and 500/ 34 and 109 of
the |Indian Penal Code in the Presidency Magistrate’'s 15th
Court, Mazagoan, Bonmbay. The accused were sumoned. As the
accused Phirozbai Mazarkhan could not be produced the tria

produced against the respondent Agbotwal a (hereinafter
referred 'to as the respondent). only. The Pr esi dency
Magi strate ~was not satisfied, on the evidence, that the
respondent  and Phirozbai Mazar khan had conspired either to
defane the appellant or to extort nmoney fromhim He also
held that there was no evidence to show that the respondent
knew that Phirozbai Mazarkhan was committing on offence.
Accordingly, he declined to frame a charge under ss. 385 and
389134 and 109 of the Indian Penal Code.

The Presidency Magistrate, however, franed a charge under s.
500, |I.P.C., against the respondent who pleaded not qguilty.
He was of the opinion, after the consideration of the
evi dence, that the respondent had on the 13th of October

1952 uttered before M. Parab, an advocate, the defamatory
words with which be was charged. He was further " of the
opinion that s. 198 of the Code of Criminal Procedure stood
in the way of his taking cogni zance. Al though the conpl ai nt
had been made by the person aggrieved, there was no mention
therein of the facts which formed the subject matter of the
offence with which the respondent had been charged. The
conpl ai nant, nanely, the appellant not having nentioned the
facts which constituted the offence wth whi ch t he
respondent had been charged, the charge had - been ~wongly
franed. The Presidency Magistrate was of the opinion that a
conpl aint should have been filed in respect of the offence
wi th which the respondent had been charged. As that had not
been done in the recent case the charge had been wongly
franed. He accordingly acquitted the respondent.

Against the decision of the Presidency Magistrate an
application in revision was filed by the appellant in
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the H gh Court of Bonbay which was dismissed with the remark
"Rej ected as no offence". Thereafter the appellant obtained
special leave fromthis Court to appeal against the decision
of the H gh Court.

When the appellant filed his conplaint before the Presidency
Magi strate he referred to the nature of the defamatory
statenment nmade by Phirozbai Mazarkhan which was contained is
the notice sent to himby M. N K Parab on behalf of his
client Phirozbai Mazarkhan. After giving good many details
of the correspondence which ensued thereon, he referred to
the part played by the respondent in paragraphs 19 to 24 of
the conplaint. Watever was alleged by the appellant was
the result of know edge obtained after enquiries. The nost
i nportant of these paragraphs, so far as the respondent s
concerned, is paragraph 22 which is as follows: -

" 1 have also conme to know as a result of nmy enquiries that
Accused No. 2 was seen on occasions and at the relevant tine




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

going to the office of the said advocate M. Parab at
Mazagoan with a woman. My enquiries further reveal ed that
Accused No. 2 was in fact instrunental in connection wth
the aforesaid correspondence and filing a conplaint and that
though in fact the conplaint was filed in the nanme of
Accused No. 1 Accused No. 2 was the real person behind it."

The appellant then finally alleged that Phirozbai Mazarkhan
and the respondent had conspired together and in furtherance
of their conmmon intention attenpted to put himin fear of
injury in body and reputation and in property and that they
did so with the object of commtting extortion. He
accordingly asserted that the accused had commtted of fences
under ss. 385, 389 and 500/34 and 109 of the Indian Pena

Code.

At the trial the charge which had been framed against the
respondent was as follows: -

" 1, H G Mhinura, Presidency Magistrate, hereby charge
you Mohoned Haj i~ Ahned Agbotwal a as follows : -

" That you on or about 13-10-52 at Bonbay defanmed Abdu

Rehman Mohamed Yusuf by naki ng
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or publishing to witness N.K. Parab certain inputations
concerning the said Abdul Rehman to wit that a worman namned
Phi rozbai Mazarkhan was in his keeping, that he had prom sed
to marry her but did not keep his promse and that he
cheated her of her ornanments worth about Rs.. 30,000 by neans
of spoken words | intending to harmor ~knowi ng or having
reason to believe 'that such anmputations would harm the
reputation of the said Abdul ~ Rehman and  you t her eby
conmmtted an offence punishable under section 500 of the
I ndi an Penal Code and wi-thin ny cognizance.

" And | hereby direct that you be tried on the said charge.

" Charge expl ai ned.

" Accused pleads not guilty."

It will be noticed that this  charge asserts that the
respondent had uttered defamatory words to the advocate N
K. Parab. It had not been asserted as a fact in the

conplaint that the respondent had uttered any defanmatory
words to M. Parab. The utnost which had been asserted
therein agai nst the respondent was that he was instrumental
in connection with the correspondence that ensued between
the advocate Parab and hinself and in the filing of “the
conpl ai nt by Phirozbai Mazarkhan agai nst the appell ant.

It was urged on behal f of the appellant that the Presidency
Magi strate having found that the respondent-had uttered the
words nmentioned in the charge to the advocate Parab, he
should not have acquitted the respondent as s. 198 of the
Code of Crimnal Procedure was no real inpedinment in the way
of the Presidency Magistrate. He had taken cognizance of an
of fence under s. 500/34 and 109 of the Indian Penal Code on
the conplaint filed by the appellant. If at the “trial it
appeared that an offence under s. 500 only had been
conmitted it was open to the Presidency Magistrate to  take
cogni zance of that offence without the necessity of a
separate conplaint 1in respect thereof. It was also urged
that if the complaint was read as a whole it indicated that
the respondent nust have uttered the words, the subject
matter of the charge,
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and that those words were not uttered to M. Parab by
Phirozbai Mazarkhan only. Finally, it was suggested that
even if it be assunmed that for the charge franed a separate
conpl ai nt shoul d have been filed and no cogni zance could be
taken for the offence charged in view of s. 198 of the Code
of Crimnal Procedure and that the Presidency Magistrate was
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right in his opinion that he had wongly franmed such a
charge, it was his duty to nake a reference to the High
Court for the cancellation of the charge. The Presidency
Magi strate acted without jurisdiction in proceeding further
with the case and recording an order of acquittal on the
ground that a conplaint stating the facts, upon which the
present charge could have been franed, had not been filed.
On behal f of the respondent it was urged that the Presidency
Magi strate correctly acquitted the respondent as there was
no conplaint for the offence as charged and s. 198 of the
Code of Crimnal Procedure prohibited him from taking
cogni zance of the offence nmentioned in the charge. It was
pointed out that the offence of defamation could be
conmtted on several occasions. The charge, as franed,
referred to the defamatory words alleged to have been
uttered by the respondent to M. Parab. This was a separate
of fence though of ‘the sanme kind fromthe offence nentioned
in the conpl aint:

It was further pointed out that although the Presidency
Magi st rat'e had expressed the opinion that the respondent had
uttered the defamatory words charged to M. Parab he had
gi ven no grounds upon which he cane to this concl usion. | f
the entire evidence and the attending circunstances were
taken into consideration it was clear that the evidence of
Parab coul d not be believed. Even if it be assuned that the
Presi dency Magi strate wongly acquitted the accused this was
not a case in which the order of acquittal should be set
asi de.

The subm ssions nmade on behal f of the appellant and the
respondent were advanced with skill and el aborate  arguments
were urged in support of the respective contentions.
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It seenms to wus that on the findings of  the Presidency
Magi strate, he could not have recorded an order of
acquittal. The conplaint as filed was not with reference to
any alleged defamatory words uttered by the respondent to
M. Parab. Although the Presidency Magistrate believed the
evi dence of M. Parab he was of the opinion that he wongly
franed the charge as the conplaint did not state the facts
whi ch constituted the of fence with which the respondent had

been char ged. In such a situation t he Pr esi dency
Magi strate, instead of proceeding to record an order of
acquittal, should have brought the matter to the notice of

the Hi gh Court so -that the error mght be corrected. As
the matter is before us in appeal we can do that which the
H gh Court coul d have done.

In our opinion, the offence charged was a separate offence
al though of the sane kind fromthe offence in | respect of
which the facts has been stated in the conplaint.. For /this
separate offence a conplaint should have been filed and the
provisions of s. 198 of the Code of Crinminal “Procedure
conplied wth. In our opinion the provisions of that
section are nandatory. Even in s. 238 of the Code of
Crimnal Procedure the inportance of the provisions of s.
198 or s. 199 of the Code is enphasised. d. (3) of this
section specifically states that the provisions of this
section do not authorise the conviction of an offence
referred to in s. 198 or 199 when no conpl ai nt has been made
as required by these sections. The Presidency Magistrate
wongly franed the charge, as on the record, when in respect
of the offence charged there was no conplaint filed and the
facts as stated in the conplaint actually filed did not nake
out the offence as charged.

It is clear fromthe findings of the Presidency Magistrate
that the of fence of conspiracy and abatenent, as alleged in
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the conplaint actually filed, had not been established. He
shoul d have then discharged the accused and refrained from
framing a charge for an offence in respect of which there
was no conplaint before himas required by s. 198 of the
Code of Criminal Procedure. He had no jurisdiction to frame

the charge he had franed. H's order of acquittal,
therefore, nust be regarded as a nullity.
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In this appeal this Court can do what the H gh Court could
have done. W accordingly allow the appeal and set aside
the order of acquittal made by the Presidency Magistrate
but, on the finding of the Presidency Magistrate that no
of fence of conspiracy or ‘abetnent arising therefrombad been
established, we direct that the present conplaint be
di sm ssed. The respondent is accordingly discharged.

Appeal al | owed.




