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1. These appeal s are directed agai nst 't he order dated
25.5. 2000 passed by the Division Bench of the Allahabad H gh
Court whereby the Division Bench-has allowed the wit petitions
and C ause 9(a) of the notification dated 25.:1.1999 (Annexure-38
to the wit petition) and clause 8(a) of the notification dated
18. 6. 1998 (Annexure -7 to the wit petition ) were struck down.
It was further directed that the wit petitioners were entitled
to get hill devel opnent rebate of 33.33%on the total anount of
the bill till the period of 5 years fromthe date of
commencement of supply of the electricity to themand the
appel l ant- Corporation was directed to issue electricity bills
to the wit petitioners after allow ng 33.33% hill ‘devel opnent
rebate on the total anount of bill for the remaining unexpired
period of five years. Aggrieved against this order, the present
appeal s were filed by U P. Power Corporation Ltd. (hereinafter
referred to as Corporation.)

2. In order to dispose of these appeals brief facts may be
detailed below. Pursuant to industrial policy of the State of
Uttar Pradesh, U P.State Electricity Board (now U. P.- Power
Corporation Limted)[hereinafter to be referred to as the
"Corporation"]- the appellant herein framed its tariffs vide
notifications dated 18.1.1992 & 15.7.1994. By these
notifications 33.33%hill devel opnment rebate was allowed to the
new i ndustrial units for a period of five years from the date
of comrencenent of the supply of the electricity. The above

concession was initially valid till 31.3.1995. It was l[ater on
extended up to 31.3.1997. It was alleged that all the wit
petitioners established industrial units in the hill areas after

huge investnments and after executing agreenment with the

appel | ant - Corporati on. But subsequently, by notifications dated
18.6.1998 and 25.1.1999 the concession which was earlier given
was reduced by the appellant-Corporation from33.33%to 17%
which is arbitrary and not perm ssible according to principle of
prom ssory estoppel and in that connection reliance was pl aced
on a decision of this Court in Pawan Alloys & Casting Pvt. Ltd.,
Meerut v. U.P.State Electricity Board & O's. [ (1997) 7 SCC 251.
Witten statenent was filed by the appell ant-Corporation and the
appel  ant took the stand that the inpugned tariffs were new
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structured tariff in respect of HV-1 category of consuners and
it was enpowered to frane tariff under the provisions of Section
49 of the Electricity (Supply) Act, 1948 (hereinafter to be
referred to as the Act of 1948). It was al so contended that this
restructuring was necessitated in order to avoid loss to the
Corporation due to theft of electricity and it was done in the
public interest.

3. In order to appreciate the controversy involved in the
matter, it will be appropriate to refer to the relevant tariff
notification issued fromtime to tinme by the appellant-
Corporation. The first in point of time is the tariff vide
notification dated 18.1.1992. Rel evant provisions of clauses
read as under

"4, Rat e of “Charge ( Energy Charges)

Al KWH consuned in the nonth 200 pai se per KWH
5. Extra Charge or Rebate:
(1) I'n case of supply given at 400 volts, the

consuner shall be required to pay an extra

charge of 10 per cent on the anount cal cul at ed

at the rate of charge under item (4).

(ii) If supply is given at voltage nore than 11KV,
rebate nenti oned bel ow wi |l |- be adm ssible on

the ampunt cal cul ated at the rate of charge

under item (4).

(a) Above 11 KV upto 66 KV 5%

(b) Above 66 KV upto 132 KV 7.5%

) Above 132 KV 10%
XX XX XX

8. Concessi ons:

In respect of connections as nmay be located in
any of the eight hill districts in U P. whose
names are given bel ow but excludi ng those

exi sting at a height of |ess than 610 nts
(2,000f eet) above M S.L. in Dehradun and Nationa
di stricts a devel opment rebate of 33 1/3% on the
amount of the bill as computed under item4 &5
above will be given to new connections for a
period of five years fromthe date of
conmencemnent of supply. This rebate will al so be
admi ssi bl e for the unexpired period of five years
to those existing connections which have not
conpleted five years fromthe date of
conmencenent of supply. This devel opnent rebate
shal |l not be admissible to the Departnents/

Cor porations/ Undertaking of State/ Centra
Covernment and Local Bodies."

Nane of eight H Il Districts:

Al mora district

Chanoli district

Pauri Garhwal district

Pi t horagarh district

Uttar Pradesh district

Tehri Garhwal district

Uttarkashi district

Dehradun district.

I'n respect of connections as nmay be located in
Bundel khand regi on, conprising Jhansi, Lalitpur,
Ham pur, Jal aun and Banda districts a devel opnent
rebate of 50% on the amount of the bill as
conputed under item4 & 5 above will be given to
new | ndustrial units for a period of five years
fromthe date of conmencenent of supply. This
rebate will also be admissible for the unexpired
period of five years to those existing Industria

PN RWNE
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units of the above district of Bundel khand region
who have not conpleted five years fromthe date
of comrencenent of supply. This devel opnent
rebate shall however not be allowed to the
Department/ Corporations/ Undertakings of the
State/ Central Government and Local Bodies.
Therefore, this concession was extended to the entrepreneurs in
the hill districts including Dehradun who established their

i ndustries at the height of 610 nmetres (2000 feet) above

M S.L.for a period of five years. Then on 15.7.1994 anot her
notification was issued. Relevant provisions of Causes 4,5 & 8
read as under

"4, Rat e of “Charge ( Energy Charges)

Al KWH consunmed in 3 nonth 280 pai se per KWH
5. Extra Charge or Rebate:
(i) I'n case of supply given at 400 volts, the

consuner shall be required to pay an extra

charge of 10 per cent on the anount cal cul at ed

at the rate of charge under item (4).

(iv) If supply is given at voltage nore than 11KV,
rebates nentioned bel ow wi I be admi ssi ble on

the ampunt cal cul ated at the rate of charge

under item (4).

(a) Above 11 KV upto 66 KV 5%

(b) Above 66 KV upto 132 KV 7.5%

) Above 132 KV 10%
XX XX XX

8. Concessi ons:
(a) In respect of connections-as nay be | ocated
in under mentioned areas of the hill districts in
U. P., a devel opnent rebate of 33 1/3 percent on
the amobunt of the bill as computed under-item4 &
5 above will be given to new connections for a
period of five years fromthe date of
commencenent of supply. This rebate will also be
admi ssi bl e for the unexpired period of five years
to those existing connections which have not
conpleted five years fromthe date of
conmencemnent of supply.

Provi ded that the above devel opnent rebate
shall not be admi ssible to the Departnents/
Cor porati ons/ Undertakings of State/ Centra
Governnent and | ocal bodies.

Descr|pt|on of Area of Hill Districts:

Al nmora district

Pi t horagah district

Chanoli district

Uttarkashi district

Pauri Garhwal district excluding Nagarpalika
area of Kot dwar a.

SENZINTS

6. Tehri Garhwal district excluding Muni Ki Reti
and Dhal wal a Bl ocks.
7. Nai nital district excluding Hal dwani,

Rudr apur, Gadarpur, Kashi pur, Bajpur, Ram

Nagar, Jaspur, Khatinma and Sitarganj Bl ock

8. Dehradun district excludi ng Doiwal a, Ranpur,
Sahaspur and Vi kas Nagar Bl ocks.

(b) I'n respect of connections as nay be | ocated

i n Bundel khand regi on, conprising Jhansi,

Lalitpur, Ham pur, Jalaun and Banda districts a
devel opnent rebate of 50% on the amount of the

bill as conputed under itens 4 & 5 above will be
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given to new Industrial units for a period of
five years fromthe date of commencenent of
supply. This rebate will also be adm ssible for
t he unexpired period of five years to those
existing Industrial units of the above district
of Bundel khand regi on who have not conpleted five
years fromthe date of commencenent of supply.
Thi s devel opnent rebate of 50% i n Bundel khand
regi on shall, however, not be allowed to the
Rai | ways and Departnments/ Corporations/
Undert aki ngs of the State/ Central CGovernnent
and Local Bodi es.

The devel opnent rebates under this clause

shal | be allowed subject to the condition that
the net ampunt payable after allow ng these
rebates woul d not be less than the anount of

m ni mum consunpti on guarant ee under item6

above. "
Meani ng t hereby that the energy charges were increased from 200
pai se to 280 pai se and the concession granted to the hill areas

continued. Thereafter, in supercession of earlier notifications
another notification was issued in which energy charges were

i ncreased from 280 paise to 308 paise per KW But the concession
granted earlier continued. Relevant provision reads as under

"4, Rat e of Charge ( Energy Charges)

Al'l KWH consuned in one nonth 308 paise per Kwh.
5. Extra Charge or Rebate:
(i) In case of supply given at 400 volts, the consumer
shall be required to pay an extra charge of 10 per
cent on the ampunt cal culated at the rate of charge
under item (4).

(ii) If supply is given at voltage nore than 11KV, rebate
mentioned below wi Il be adni ssible on the anmount
calcul ated at the rate of charge under item (4).
(i) Above 11 KV upto 66 KV 5%
(iv) Above 66 KV upto 132 KV 7.5%
(v) Above 132 KV 10%
XX XX XX

8. Concessi ons:
The concessi ons nenti oned hereunder shall be
applicable to consunmers connected upto 31.3.97.
(a) In respect of connections as nay be | ocated
in under mentioned areas of the hill districts in
U. P., a devel opnent rebate of 33 1/3 % on the
amount of the bill as conmputed under item4 &5
above will be given to new connections for a
period of five years fromthe date of
commencenent of supply. This rebate will also be
admi ssible for the unexpired period of five years
to those existing connections which have not
conpleted five years fromthe date of
conmencemnent of supply.

Provi ded that the above devel opnent rebate
shall not be admi ssible to the Departnents/
Cor porati ons/ Undertakings of State/ Centra
Governnent and | ocal bodies.

Description of Area of Hill Districts:

1. Alnora district

2. Pithoragah district

3. Chanoli district

4. Uttarkashi district

5. Pauri Garhwal district excluding Nagarpalika
area of Kot dwara.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 20

6. Tehri Garhwal district excluding Mini K

Reti town area and Dhalwala villae under

Nar endra Nagar Bl ock.

7.Nainital district excluding Hal dwani

Rudr apur, Gadar pur, Kashi pur, Bajpur, Ram Nagar
Jaspur, Khatima and Sitarganj Bl ocks.

8. Dehradun district excluding Doiwala, Ranpur,
Sahaspur and Vi kas Nagar Bl ocks.

(b) I'n respect of connections as nay be | ocated
i n Bundel khand regi on, conprising Jhansi,
Lal i tpur, Ham pur, Jalaun and Banda districts a
devel opnent rebate of 50% on the amount of the
bill as conputed under itens 4 & 5 above will be
given to new Industrial units for a period of
five years fromthe date of comrencenent of
supply. This rebate will also be adm ssible for
the unexpired period of five years to those

exi sting Industrial units of the above districts
of Bundel khand regi on who have not conpleted five
years fromthe date of commencenent of supply.
Thi s devel opnment rebate of "50% in Bundel khand
regi on shall, however, not be-allowed to the
Depart ment s/ Corporations/ Undertakings of the
State/ Central Government  and Local Bodies.

The devel opnent rebates under this clause

shal | be allowed subject to the condition that
the net ampunt payable after allow ngthese
rebates woul d not be less than the anount of

m ni mum consunpti on ‘guar antee under item 6
above. "

Thereafter, on 18.6.1998 a new notification cane to be issued,
which is relevant for our purpose. By this notification the

bills were divided into two parts, i.e. demand charge pl us
energy charge. Rel evant provisions of Clauses 4,5 & 8 read as
under :
"4, RATE OF CHARGE :
(A Demand Char ge
1. Induction Furnaces Rs. 700/ - per KVA/ nonth
2. ARC Furnaces Rs. 615/ - per KVA/ nonth
3. Rolling/
Re-rolling MIls Rs. 440/ - per KVA/ nonth
(B) Pl us Energy Charge
Al KWH consuned in
the nmonth 100 Pai seper nont h.
Not es:
(i) Any consuner availing the supply for nore than one
process of |nduction Furnace, ARC furnace or
Rolling/ Re-rolling MIIl, will be charged at the
applicabl e rate of demand charge whi chever is
hi gher.
(ii) The recordi ng of demand and energy shall be done
through static Trivector Meters.
5. EXTRA CHARGE OR REBATE
(i) In case of supply given at 400 volts, the

consumer shall be required to pay an extra

charge of 10 per cent on the anount cal cul ated

at the rate of charge under item (4).

(ii) If supply is given at voltage nore than 11 KV,
rebate mentioned below will be adm ssible on

the amobunt cal cul ated at the rate of charge

under item (4).
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(a) Above 11 KV upto 66 KV 5%

(b) Above 66 KV upto 132 KV 7.5%

) Above 132 KV 10%
XX XX XX

8. CONCESSI ON

The concessi ons nmentioned hereunder shall be
applicabl e to consunmers connected upto
31.03. 1997.
(a) In respect of connections as nay be located in
under mentioned area of hill districts in U P. a
devel opnent rebate of 17% on the demand charges
only as conputed under item (4) above will be
gi ven during the unexpired period of five years
to those existing connections which have not
conpl eted five years fromthe date of
conmencemnent of supply.
Provi ded that the above devel opnent rebate
shal | not 'be available to the Departnent/
Cor por ati'ons/ Undertaking of State/ Centra
CGover nrment _and Local Bodi es.

DESCRI'PTI ON OF AREA OF HI LL DI STRI CTS:

1. Alnora district

2. Pithoragah district

3. Chanoli district

4. Pauri Garhwal district excluding Nagarpalika

area of Kot dwar a.

5.Uttarkashi district

6. Tehri Garhwal district excluding Mini K

Reti town area and Dhalwala villae under

Nar endra Nagar Bl ock.

7.Nainital district excluding Hal dwani,

Rudr apur, Gadar pur, Kashi pur, Bajpur, Ram Nagar

Jaspur, Khatima and Sitarganj Blocks.

8. Dehradun district excludi ng Doiwala, Ranpur,

Sahaspur and Vi kas Nagar Bl ocks.

(b) In respect of connections as nay be | ocated

i n Bundel khand regi on, conprising Jhansi,

Lalitpur, Ham pur, Jalaun and Banda districts a

devel opnent rebate of 25% on the demand charges

only as conputed under item 4 above will be given

during the unexpired period of five years to

those existing industrial units of the above

districts of Bundel khand regi on who have not

conpleted five years fromthe date of

commencemnent of supply. This devel opment rebate

shal | however not be allowed to the Departnents/

Cor porati ons/ Undertakings of the State/ Centra

Government and Local Bodies.."

Similar is the notification dated 25.1.1999which is-identical to
the notification dated 18.6.1998. But in this notification dated
25.1.1999 the concession was not in clause 8 but the concession
has been re-nunmbered fromclause 8 to clause 9 which is
identical and as such need not be reproduced again. As a result
of these two notifications i.e. notifications dated 18.6.1998 &
25.1.1999 two significant things happened, that the tariff was
divided into two parts i.e. demand charge plus energy charge.
The energy charge was charged earlier at 308 pai se per KV was
reduced to 100 pai se KVA per nmonth but the demand charge i.e.

i nduction furnace, ARC furnace, rolling/re-rolling mlls etc.
whi ch were fixed charges, concession was given at the rate of 17
% conput ed under item No.4(A) i.e. induction furnace @Rs. 700/ -
per KVA/ month, ARC furnace @Rs.615/- per KVA/ nonth and
Rolling/ Re-rolling MIls @Rs. 440/ - per KVA nonth. Therefore,
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as a result of restructuring of tariff, the demand charges
under item 4(A) were made fixed but the energy charges were
reduced from 308 paise to 100 paise per nonth. It is not the
case that the appellant has conpletely revoked the concession

It is the case that appellant- Corporation has reduced the
energy charges from 308 pai se per KVA to 100 paise but the
demand charges have been fixed per KVA/ nmonth and the concession
has been re-schedul ed i nstead of giving them 33.33% the energy
charges have been reduced which is applicable to all but in the
case of demand charges for hill areas it has been reduced to 17
% in respect of demand A charges and that was allowed to be
continued for the unexpired period of five years to its existing
connections which have not conpleted five years fromthe date of
conmencenent of supply. At the sane tinme the appell ant-

Cor poration has denied this benefit to the State Departnents/
Cor por ati ons, Undertaki ngs of the State/ Central Government and
| ocal Bodies. Therefore, so far-as the private consuners are
concerned, this has been kept in tact.

4, Now, in this factual controversy, we have to exam ne
whet her the concession in the consunption of energy which has

been given to the wit petitioners for establishing the

industries in the hill areas can be revoked or nodified by the
appel | ant- Corporation or not. The H gh Court has taken the view
that the appellant is bound on the principle of prom ssory

estoppel and it cannot revoke the benefit.

5. Dr.A.M Singhvi, |earned senior counsel for the
appel | ant has given nine reasons-that this nodification of the
rebate is fully justified for the foll owi ng reasons:

(i) That the notifications have been issued in exercise
of the statutory provisions under section 49 of the

Act of 1948, therefore, it has statutory flavour

(ii) That there is conplete change of tariff i.e. it has
two parts, (a) demand charge and (b) energy charge.

(iii) That there has been reduction in the energy
consunption charges i.e. from 308 paise to 100 paise

per unit.

(iv) That there was | arge scale theft of energy in the
State of U P.

(v) That units were closing on account of these
concessi ons.

(vi) That there is no total wthdrawal of the rebate but

by restructuring concession at the rate of 17%

continues in the demand charges.

(vii) That the Hi gh Court has failed to consider the

public interest which was specifically pleaded by

filing a detailed affidavit.

(viii) That no nalafide is attributed.

(ix) That actual cost of energy production has shoot up

to Rs. 2.50.

Therefore, |earned senior counsel for the appellant subnitted
that the appellant- Corporation is fully within its right to
nodi fy the rebate and the principle of prom ssory estoppe
cannot estop. Dr.Singhvi also submtted that the Division Bench
of the H gh Court has relied on a decision in Pawan Al loys &
Casting Pvt. Ltd. (supra) in which no affidavit was filed. This
was not appreciated by the Hi gh Court and therefore, the whole
situation has turned on that count. Dr.Singhvi has al so raised
the question of |aches, estoppel, waiver and acqui esance and
submitted that the earlier wit petition was filed chall enging
the notification dated 18.6.1998 and it was withdrawn with
liberty and thereafter on 4.11.1999 application to recall the
order was filed which was rejected. Again, another wit petition
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has been filed without perm ssion of the Hi gh Court. Dr.Singhv
submitted that by virtue of the U P. Electricity Reforns Act,
1999, (hereinafter to be referred to as the Act of 1999) now the
new tariff has been fixed from August, 2000-2001 by the

Conmi ssi on because now the power to deternmine the tariff has
been given to the Commi ssion and no estoppel against the Statute
can be pleaded after the Act of 1999 having cone into force.

Dr. Si nghvi, |earned senior counsel submitted that in view of the
affidavit filed by Shri C R Goswani, Executive Engi neer

El ectricity Distribution Division, Kotdwar, Uttarakhand on
behal f of the appellant and a conparative chart has been annexed
to indicate that in fact after introduction of two part tariff,
energy consunption of these units has considerably increased.
The chart has been filed along with the affidavit in respect of
all the wit petitioners except Shree Sidhbali Steels Ltd.

6. As agai nst this; M.Shanti Bhusan, |earned senior
counsel for the respondent- writ petitioners submtted that
these concessions were given to the hill areas in pursuance to

the direction by the State Governnent in exercise of power under
Section 78A of the Act of 1948 and subnitted that the State
CGovernment was fully conpetent to do so. The State/ Corporation
has made a representati on on which the private entrepreneurs
have nade huge investnents and therefore, the State CGovernnent/
Cor poration cannot /'wiggle out fromit and the State
CGovernment/ Corp. is estopped fromw t hdrawi ng these concessi ons.
M . S. Ganesh, |earned senior counsel appearing for sone of the
wit petitioners has also submtted that the concession which
has been given has a vested right and it can only be revoked by
the same Statute.

7. Both the | earned senior counsel appearing for the parties
relied on nunmber of decisions of this Court on the subject.
Since the High Court has relied primarily on the decision of
this Court in Pawan Alloys & Casting Pvt. Ltd. (supra),
therefore, it would be profitable to first exam ne the said
decision. In this case, the U P.State Electricity Board by
notifications issued in exercise of powers under Section 49 of
the Act of 1948 held out promises to the industrial units
established in different parts of the State of U P. and they
were given concession in the electricity charges to the extent
of 10 per cent of rebate for a period of three years for the
first tinme and the sane was prematurely w t hdrawn by subsequent
notification which gave rise to nunber of wit petitions being
filed in the H gh Court and the principle of pronissory estoppe
was i nvoked. In the wit petitions it was contended that when
rebate was given to the new industrial units for a period of
three years, the Board could not have arbitrarily w thdrawn the
sanme prior to the expiry of a period of three years. It was
contended that such wi thdrawal of concession is applicable
prospectively and cannot have retrospective effect to the
earlier existing industrial units. The Board contested the
matter. The Allahabad Hi gh Court franed the follow ng 'three
guestions. (i) Wether the Board is estopped from w thdraw ng
the said rebate before the conpletion of the 3/5 year period, by
virtue of the doctrine of pronissory estoppel ? (ii) Wether the
agreenment executed by the petitioners bars themfrom questioning
the i npugned notification ? (iii) Wether the inpugned
notification has no application to existing consumers and does
it apply to only those consuners who receive the supply on or
after 1-8-1986 ? The Hi gh Court after hearing the contesting
parties cane to the conclusion that the respondent-Board was
estopped by virtue of the doctrine of promissory estoppel from
wi t hdrawi ng the devel opnent rebate before the conpletion of the
period of three years. On second point, the H gh Court came to
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the conclusion that the wit petitioners were barred from
guestioni ng the inpugned notification on the express term nol ogy
found in the agreements entered into by themw th the Board for
supply of electricity and under those agreenents the Board was
given full play to revise the tariff rates which included

devel opnent rebate also fromtime to time and consequently the

i mpugned notification was not illegal. On the third issue, it
was held that the notification dated 31-7-1986 coul d not be said
to be retrospective and consequently, the Hi gh Court disnissed
all the wit petitions. Aggrieved against this, the matter cane
up before this Court by Pawan Alloys & Casting Pvt. Ltd. This
Court after review of all the earlier decisions observed as

foll ows :

" 34. Consequently it rmust be held that
relying upon the representations held out by the Board
in these earlier notifications assuring grant of
i ncentive rebate of 10% on the total bill of
el ectricity consunption charges these new industries
bei ng assured that for three years this concession wll
be avail able had burnt their boats and spent |arge
anounts and had established their industries in the
area falling in the operative jurisdiction of the Board
in the State of U. P.

35. Under these circunstances when no public interest
was sought to be pressed into service by the Board for
wi t hdrawal of this incentive rebate, as seen earlier,
the equity which had arisen in favour of the appellants
remai ned unt ouched and undi sturbed by any overwhel m ng
and superior equity in favour of the Board entitling it
to withdraw this devel opnent rebate in a premature
manner | eavi ng these proni ses high and dry before the
requi site period of three years earlier guaranteed to
them by way of devel opment rebate had got exhaust ed.
This takes us to the consideration of the second aspect
of the matter."

8. Dr. Si nghvi, |earned senior counsel for the appellant-
Cor por ati on enmphasi zed that in fact the whol e case turned on'the
guestion that no public interest was sought to be pressed into
service by the Board on the incentive rebate. But, in the
present case, specific affidavit was filed and all the detail ed
facts were disclosed pertaining to the public interest but that
was not dealt with by the Hi gh Court. Therefore, Pawan Alloys &
Casting Pvt. Ltd. (supra) case stands distinguished.” Learned
seni or counsel submitted that if proper public interest had been
pl eaded in Pawan Alloys & Casting Pvt. Ltd.(supra) then perhaps
the situati on woul d have been different. In this connection

| earned seni or counsel for the appellant- Corporation invited
our attention to the question of public interest which was

pl eaded before the H gh Court and which was not considered by
the Hi gh Court. Learned senior counsel for the appell ant-
Corporation submtted that all the nine points which have been
nmenti oned above were nmentioned in the counter affidavit filed by
the appell ant- Corporation before the H gh Court and in that
connection, he invited our attention to paragraphs
5,6,7,10, 40, 42,44,48 of the counter affidavit and specifically
invited our attention to paragraph 53 that the Corporation is
incurring a loss of Rs.15 to 20 crores. Learned senior counse
also invited our attention to paragraphs 56,58 & 60 of the
counter affidavit filed before the High Court and submitted that
it was not in public interest to continue this benefit to these
industries located in hill areas and further submtted that the
entire benefit was not withdrawn. This benefit has been
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rationalized and as a result of this rationalization an
affidavit was filed to show that the energy consunption of
these units has increased to nanifold. Therefore, this
restructuring of the rebate has not proved di sadvant ageous to
these industries but for the larger public interest this was
done and it not a case that the appellant has totally revoked
the concession but the concession still exists in modified form
Therefore, the whole exercise was done in the public interest
only. Learned senior counsel stressed that in fact all this
public interest was not disclosed in Pawan All oys & Casting Pvt.
Ltd. (supra). Therefore, this turned agai nst the Board on that
count. In the present case all the nine points raised by him
were rai sed before the High Court of Allahabad but the Hi gh
Court has totally ignored the sane.

9. Lear ned senior counsel for the appellant- Corporation
also invited our attention to another decision of this Court in
Kasi nka Trading & Anr.~ V. Union of India & Anr. [ (1995) 1 SCC
274]. In this case, a notification was issued under Section 25
(1) of the Custons Act in public interest exenpting from basic
duty and specific date to which it wi'll remain in force. Prior
to expiry of that date another notification was issued in
exerci se of same power in public interest withdrawing the
exenption on excise duty on the materials inported. Public

i nterest was expl ained by the Governnent ‘and in that context, it
was hel d that Governnent being satisfied about the public
interest in withdrawi ng the exenpti onno unequi voca
representati on or pron se extended by nerely specifying the
peri od of operation of the exenption notification so as to
attract the doctrine of prom ssory estoppel. It was pointed out
that exenption under Section 25 was not in the nature of any

i ncentive and has the effect of only suspending |evy and
collection of customs duty and can be revoked or w thdrawn in
public interest. It was further observed that when exenption is
granted in exercise of statutory powers, it is inplicit that it
can al so be rescinded or nodified at any tine in exercise of
the same power and it was observed that w thdrawal of exenption
is a mtter of Governnent policy with which the Court woul d not
in the absence of any manifest injustice, nmala fides or fraud
interfere. It was observed as foll ows :

" The doctrine of prom ssory estoppel is
appl i cabl e agai nst the Governnent al so particularly
where it is necessary to prevent fraud or nanifest
injustice. The doctrine, however, cannot be pressed
into aid to conpel the Governnent or the public
authority " to carry out a representation or promse
which is contrary to | aw or which was outside the
authority or power of the officer of the Government or
of the public authority to make". To invoke the
doctrine of pronmissory estoppel clear, sound and
positive foundation nust be laid in the petition itself
by the party invoking the doctrine. Bald expressions,
wi t hout any supporting material, to the effect that the
doctrine is attracted because the party invoking the
doctrine has altered its position relying on the
assurance of the CGovernnent would not be sufficient to
press into aid the doctrine. The doctrine of prom ssory
est oppel cannot be invoked in the abstract and the
courts are bound to consider all aspects including the
results sought to be achi eved and the public good at
| arge, because while considering the applicability of
the doctrine, the courts have to do equity and the
fundanmental principles of equity nmust for ever be
present in the mnd of the court, while considering
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the applicability of the doctrine. The doctrine nust
yi el d when the equity so demands if it can be shown
having regard to the facts and circunstances of the
case that it would be inequitable to hold the
CGovernment or the public authority to its prom se
assurance or representation.”

However, it was al so observed as foll ows:

" The reasons given by the Union of India justifying
wi t hdrawal of the exenption notification are not
irrelevant to the exercise of the power in "public
interest", nor are the same shown to be insufficient to
support the exercise of that power. The exenption
notification was not issued as a potential source of
extra profit for the inporter. Again, at the sane tine
when the notification was wi thdrawn by the Governnent
there was no scope for any loss to be suffered by the
i mporters. The exenption notification did not hold out
to the appellants any enforceabl e prom se. Neither the
notification was of an executive character nor did it
represent -a schenme designed to achieve a particul ar
purpose. It was a notification issued in public
interest and again withdrawn in public interest."”

10. Qur attention was also invited to a decision of this
Court in Shrijee Sales Corporation & Anr. V. Union of India
[(1997) 3 SCC 398]. In this case it was observed as follows :
" Moreover, the Governnent is conmpetent to resile
froma promse even if there is no manifest public
i nterest involved, provided, of course, no one is put
in any adverse situation which cannot be rectified.
Even where there is no such overriding public interest,
it my still be within the conmpetence of the Governnent
to resile fromthe prom se on giving reasonabl e notice
whi ch need not be a formal notice, giving the promse a
reasonabl e opportunity of resuming his position
provi ded, of course, it is possible for the pronmse to
restore the status quo ante. If, however, the prom se
cannot resume his position, the prom se woul d becone
final and irrevocable. "

This case in turn followed Kasinka Trading (supra).

11. Qur attention was invited to a decision of this Court
in Sales Tax Oficer & Anr. V. Shree Durga Ol MIls & Anr. [
(1998) 1 SCC 572]. In this case it was held that the Governnent
was conpetent to change its policy in public interest on the
basi s of resource crunch and that woul d be sufficient for non-
applicability of the rule of prom ssory estoppel. Their
Lordshi ps held that public interest can override consideration
of private loss or gain. Any Industrial Policy Resolution (IPR)
can be changed by the State |looking to its severe econom.c
crunch and in this case the respondent sought to invoke this |IPR
whi ch was issued on 18.7.1979 and was effective for the period
1979-83. The respondent established its industry on 28.11.1979.
Therefore, on factual aspect also this Court found that within
four nonths of establishnent of industry, the respondent was not
likely to suffer any loss. But at the same time, their Lordships
observed as follows :

" Any I PR can be changed if there is an
overriding public interest involved. In the instant
case, it has been stated on behalf of the State that
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various notifications granting sales tax exenptions to
the dealers resulted in severe resource crunch. On
reconsi deration of the financial position, it was
decided to linit the scope of the earlier exenption
notifications issued under Section 6 of the Oissa

Sal es Tax Act. Because of this new perception of the
econom ¢ scenario of the State, the scope of the
earlier notifications had to be restricted. Wthdrawal
of notification was done in public interest. The Court
will not interfere with any action taken by the
CGovernment in public interest. Public interest mnust
override any consideration of private |oss or gain.
Thus the plea of change of policy trade on the basis of
resource crunch shoul d have been sufficient for

di smi ssing the respondent’s case based on the doctrine
of prom ssory estoppel."

12. Qur attention was invited to another decision of this
Court in State of Rajasthan & Anr. V. Mahaveer O Industries &
Os. [ (1999) 4 SCC 357]. In-this case al so Governnent of
Raj ast han gave sal es tax incentive schene for industries in 1987
exenpting new industrial units fromthe tax on sale of goods
manuf actured by them for sale within the State for a specified
period i.e. fromb5.3.1987 to 31.3.1997. Ol extraction and
manuf acturing was one of the industries eligible to the benefit
of the schene but the same was revoked. = On facts it was found
that the Schene had failed to achieve its object and had rather
adversely affected the oil industry. In this situation, it was
hel d that the Government can in public interest revoke the
policy and the doctrine of prom ssory estoppel cannot preclude
the Government fromissuing such notification and on facts it
was found that the respondent had not taken any effective steps
for starting a new unit prior to the issuance of the
notification. It was observed as foll ows:

"Public interest requires that the State be
hel d bound by the prom se held out by it in such a
situation. But this does not preclude the State from
wi thdrawi ng the benefit prospectively even during'the
period of the Schene, if public interest so requires.
Even in a case where a party has acted on the prom se,
if there is any supervening public interest which
requires that the benefit be w thdrawn or the Scheme be
nodi fi ed, that supervening pubic interest would
prevail over any prom ssory estoppel."
13. As against this, M. Shanti Bhushan, |earned senior
counsel appearing for the respondents has submitted that in view
of Section 78-A of the Act of 1948 a direction was issued by the
State CGovernnent for giving this devel opment concession and the
State was conpetent to give such direction and in pursuance of
that the hill devel opnent rebate was gi ven. M. Shanti Bhushan
submitted that it will be arbitrary and unfair if those
entrepreneurs who have established their industries on the
representati on nade by the State that they will be given certain
concessions and in pursuance of that they have made huge
i nvestnments and now that the concession has been withdrawn it
will ruin those entrepreneurs and therefore, the appell ant-
Corporation is estopped from going back fromtheir
representation. In this connection, he principally relied on a
decision of this Court in Ms. Mtilal Padanpat Sugar MIIls
Co.Ltd. v. State of Uttar Pradesh & O's. [(1979) 2 SCC 409] and
specially invited our attention to paragraph 24 of the judgnent.
I n paragraph 24, their Lordships have sumred up the ratio of the
earlier decisions given by this Court as foll ows :

Under our jurisprudence the Governnent is not
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exenpt fromliability to carry out the representation
made by it as to its future conduct and it cannot on
sonme undefi ned and undi scl osed ground of necessity or
expedi ency fail to carry6 out the prom se sol enmly nade
by it, nor claimto be the judge of its own obligation
to the citizen on an ex parte appraisement of the
circunstances in which the obligation has arisen

The | aw may, therefore, now be taken to be settled as a
result of this decision, that where the Governnent
makes a promi se knowing or intending that it would be
acted on by the promise and, in fact, the prom se,
acting in reliance onit, alters his position, the
Government woul d be hel d bound by the prom se and the
prom se woul d be enforceabl e agai nst the Governnent at
the instance of the prom se, notw thstanding that there
is no consideration for the prom se and the pronise is
not recorded in the formof a formal contract as
required by Article 299 of the Constitution. It is

el enmentary that in a republic governed by the rule of

| aw, no one howsoever high or |low, is above the |aw
Everyone is subject to the'law as fully and conpletely
as any other and the Governnent is no exception. It is
i ndeed the prides of constitutional denocracy and rul e
of law that the CGovernnent stands on the sane footing
as a private individual so far as the obligation of the
law i s concerned; the fornmer is equally bound as the
latter. It is indeed difficult to see on what principle
can a Covernment, committed to the rule of |aw, claim
imunity fromthe doctrine of promissory estoppel. Can
the CGovernment say that it is under no obligation to
act in a manner that is fair and just or that it is not
bound by consi derati ons of "honesty and good faith"?
Way shoul d the Governnent not be held to a high"
standard of rectangular rectitude while dealing with
its citizens"? There was a tinme when the doctrine of
executive necessity was regarded as sufficient
justification for the Governnent to repudiate even its
contractual obligations; but, let it be said to the
eternal glory of this Court, this doctrine was
enphatically negatived in the Indo-Af ghan Agenci es case
and the supremacy of the rule of |aw was established.
It was laid down by this Court that the Governnent
cannot claimt be imune fromthe applicability of the
rul e of prom ssory estoppel and repudiate a prom se
nmade by it on the ground that such prom se may fetter
its future executive action. If the Governnment does not
want its freedom of executive action to be hanpered or
restricted, the Governnment need not nake a prom se
knowi ng or intending that it would be acted on by the
prom se and the promise would after his position
relying upon it. But if the Government nakes such a
prom se and the promise acts in reliance upon it and
alters his position, there is no reason why the
CGovernment shoul d not be conpelled to nake good such
prom se |ike any other private individual. The | aw
cannot acquire legitinmcy and gain social acceptance
unless it accords with the noral values of the society
and the constant endeavour of the Courts and the

| egi sl ature nost, therefore, be to close the gap
between | aw and norality and bring about as near an
approxi nati on between the two as possible. The
doctrine of pronissory estoppel is a significant
judicial contribution in that direction. But it is
necessary to point out that since the doctrine of

prom ssory estoppel is an equitable doctrine, it nust
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yi el d when the equity so requires\005.."

M . Shanti Bhushan enphasi zed on the basis of this observation
made in this case that benevol ent Government has to act with
equity and the Court should yield in favour of the equity
whenever case arises of a citizen who has acted bona fidely on
the basis of the representation nmade by the Governnent or by the
instrumentality of the State. M. Shanti Bhushan subnitted that
since representati on was nade by the appellant- Corporation
therefore, industries were established in the hill areas and now
the appell ant- Corporation wanted to change the tariff that wll
be unconstitutional, unfair and arbitrary to the citizens who
have acted on the prom se nade by the appellant- Corporation. In
this connection, M. Shanti Bhushan al so subnitted that this is
violative of Article 14 of the Constitution as held in MRF
Ltd., Kottayamv. Asstt. Conmm ssioner (Assessment) Sales Tax &
Os. [ (2006) 8 SCC 702]. In that case, the Court held that
revocation of such notification is arbitrary and one of

us(Hon' bl'e Katju.J) was a party to the judgrment. In this case
the concept of doctrine of legitinmte expectati on was i nvoked.
In this case, the State of Kerala issued notification granting
exenption for expansion in the manufacture of certain products

i ncl udi ng rubber-based goods. The assessee manufacturer relying
on that introduction of exenption conmenced conmercia

production after investing huge anmpunt. Thi s concession was
granted for a fixed period of seven years. But during the
currency of the period of exenption the State Governnent issued
anot her notification excluding the formation of a conpound
rubber fromthe definition of “manufacture"” for the purpose of
the original exenption notification. Therefore, this premature
deprivenent of the exenption to the assessee nanufacturer was
held by the Court arbitrary, unjust and unreasonable. Their
Lordshi ps invoked the doctrine of legitimate expectation. It
was contended before the Court that the notification was a
statutory one and no plea of estoppel would lie against the
statute. But their Lordships held that the principle of
underlying legitimte expectation was based on Article 14 of the
Constitution and any action taken by the State which went
against the rule of fairness was |liable to be struck down.
Finally this Court after review of the cases on the subject,

i nvoked the principle of prom ssory estoppel —and al so the

| egiti mat e expectation and found that the revocation of the
exenption granted for a period of seven years by the State
Covernment was arbitrary, unjust and unreasonabl e and was |iable
to be quashed. It was observed as follows :

" This Court in E.P.Royappa v. State of
T.N.[(1974) 4 SCC 3] observed that where an act is
arbitrary, it is inplicit init that it is unequa
both according to political |ogic and constitutiona
law and is therefore violative of Article 14. Equity
that arises in favour of a party as a result of a
representation made by the State is founded on the
basi ¢ concept of " justice and fair play". The
attenpt to take away the said benefit of exenption
with effect from 15-1-1998 and thereby deprive MRF
of the benefit of exenption for nore than 5 years
out of a total period of 7 years, in our opinion, is
highly arbitrary, unjust and unreasonabl e and
deserves to be quashed. "

14. M. Shanti Bhushan, |earned senior counsel invited our
attention to paragraph 33 of the judgnment in Pawan Al oys &
Casting Pvt. Ltd.(supra) and submitted that in fact an argunent
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was nmade at the Bar that the high-powered Tariff Realisation
Conmittee advised the Board for withdrawing this rebate and the
Board acted in the Ilight of the said report subnmitted to it in
the year 1986. It was submitted that the genesis of the
notification was the recomrendati on of the Tariff Realisation
Conmittee. Therefore, the Court concluded that the rebate was
revoked not on the ground of general public interest but solely
on the ground of commercial interest of the Board. Therefore, it
was observed as follows :

" Consequently it must be held on the facts of
these cases that the inmpugned w thdrawal notification
was not backed up by any demands of public interest
whi ch woul d outwei gh the individual interests of the
appel | ant - prom sees who had acted upon the sanme. "

M . Shanti Bhushan, 1 earned seni.or counsel submitted that in the
present case al so, the revocation is not on the basis of genera
public interest but-it is only on account of |osses the

Cor por ation trying to nake up the |osses revoked this
concession. Therefore, |earned senior counsel subnmitted that it
is not the consideration of general public interest but based on
the commercial angle.  Learned senior counsel invited our
attention to the decision in Kasinka Trading & Anr. (supra),
specially to paragraph 21 of the judgrment and submtted that,
that case is distinguishable on the ground that it only
suspended the | evy and collection of custonms duty wholly or
partially and there was no prom se for benefit to public at

| arge. Thus, the exenption notification issued under Section
25(1) of the Customs Act is an exercise of the statutory power
of the State under the llaw itself and the State can revoke the
same as per General C auses Act. Therefore, M. Shanti Bhushan
di stingui shed the case of Kasinka Trading (supra) that the said
case was not the case in which any prom se was nmade and on which
the assessee has acted & invoked certain benefits. It was a
general notification giving certainbenefits and it was revoked
back in public interest. Learned senior counsel invited our
attention to a decision of this Court in ShriJee Sales
Corporation & Anr. (supra) and submitted that it was not an

i nducenment but a case of prom ssory estoppel when a promni se
is made and citizen is induced to act on those representation
then in that case, once the party has suffered on account of so
cal l ed inducenent, then in that case it cannot be revoked to the
di sadvantage of the other party. Learned senior counse
submitted that in Shrijee Sales Corporation & Anr. (supra) and
Shree Durga Gl MIls & Anr.(supr) certain tax exenption was

gi ven and subsequently it was revoked and | earned seni or counse
submitted that those cases are distinguishable, that there were
not the cases in which i nducenent was made, and the party acted
on that inducenent. Those were the cases where exenption was
given on custons and sales tax but it was not in the nature of

i nducement or any representation or pronise on the part of the
ot her party to encourage the entrepreneurs to come and make
their investnents.

15. Learned senior counsel invited our attention to a
decision of this Court in State of Punjab V. Nestle India Ltd. &
Anr. [ (2004) 6 SCC 465] in which a representati on was nmade by
the Government in the manner de hors the Rules but a statenent
was made by the Finance Mnister in his Budget speech for 1996-
97 making representation to the effect that the State Governnent
had abol i shed purchase tax on mlk. The manufacturers of mlk
products, therefore, were not paying the purchase tax on mlKk
for the assessnent year 1996-97 and nmentioned this fact in their
returns. The taxing authority entertained such returns. The
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manuf acturers passed on the benefit of exenption to the dairy
farnmers and mil k producers. However, after expiry of the said
assessment year, the CGovernnment took a decision not to abolish
purchase tax on milk and the taxing authority therefore raised a
demand for the assessment year 1996-97. On these facts, the
Court held that in absence of proof of any overriding public
interest rendering the enforcenent of estoppel against the
Covernment was inequitable, notwthstanding that no exenption
notification as required by the statute was issued. It was held
that the State CGovernnent cannot resile fromits decision to
exenpt milk and raise a demand for the aforesaid assessnent
year. However, the sane principle of estoppel was not invoked
after assessnent year 1996-97. The Court enforced the principle
of estoppel. Al the earlier cases on the subject were revi ened
by the Court and ultinately it was concluded as follows :

" AT. The appel | ant has been unable to
establish any overriding public interest which would
make it inequitable to enforce the estoppel against the
State CGovernnent. The representati on was nade by the
hi ghest authorities including the Finance Mnister in
hi s Budget speech after considering the financia
i mplications of the grant of the exenption to mlk. It
was found that the overall benefit to the State’s
econony and the public would be greater if  the
exenption were allowed. The respondents have passed on
the benefit of that exenption by providing various
facilities and concessions for the upliftment of the
m | k producers. This has not been denied. It would, in
the circumnmstances, be inequitable to allow the State
Government nowto resile fromits decision to exenpt
m | k and demand the purchase tax with retrospective
effect from 1-4-1996 so that the respondents cannot \in
any event readjust the expenditure already made. The
H gh Court was also right when it held that the
operation of the estoppel would come to an end with the
1997 decision of the Cabinet."

Simlarly, our attention was invited to paragraph 16 of the
judgrment in Shree Durga Ol MIIls & Anr.(supra). M. Shant
Bhushan submitted that in the aforesaid case Section 6 of the
Orissa Sales Tax Act clearly contenplated that the State
CGovernment can grant exenption from sales tax and likew se

wi t hdraw any such exenption. Learned senior-counsel subnitted
that so far as Section 49 of the Act of 1948 is concerned, there
is no such contenplation that it can also revoke the sane. It
is only because of the provisions of the General C auses Act it
can be revoked but not once granted under Section 49(3) of the
Act of 1948, there is no provision for any revocation of the
exenption granted to certain class of persons having regard to

t he geographi cal condition of the area, the nature of supply and
the purpose for which supply is required and other relevant
factors. M. Shanti Bhushan al so submitted that there is no

all egation of theft in the hill area by the persons to whom the
power had been granted at a concessional rate. and all the

ci rcunst ances whi ch have been taken into consideration for
revocati on of the exenption notification show that there was no
overwhel mi ng consi derati on for revoking such exenption in public
i nterest.

16. M. S. Ganesh, |earned senior counsel appearing for sone
of the respondents invited our attention to a decision of this

Court in Mahabir Vegetable Gls (P) Ltd. & Anr. V. State of

Haryana & Ors. [ (2006) 3 SCC 620]. In this case, the appellants
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were the owner of solvent extraction plants. Industrial policy
for the period 1.4.1988 to 31.3.1997 granted incentive by way of
sal es tax exenption to the industries set up in backward areas
in the State. Solvent at that tine was not included in the
negative list in the Rules. In August, 1995 the appellants
purchased | and to set up a net unit and they made huge anmount in
construct work, erection of plant and that investnent
constituted 45% of the total investnent. They started tria
production on 26.3.1997 and commercial production on 29.3.1997
and then they applied for grant of exenption for payment of
sales tax. Meanwhile, the State Governnment notified its
intention to anmend the Haryana General Sales Tax Rules and
invited objections and thereafter they issued notification on
16. 12. 1996 which included sol vent extraction plants in the
negative list but Note 2 appended to that l|ist provided that
the industrial units which-had rmade investment upto 25% of the
antici pated cost of the project-and which had been included in
the negative list for the first tine would be entitled to the
sal es tax benefits related to the extent of investnent made upto
3.1.1996.. On 28.5.1997 Note 2 was omtted. As a result of this,
the appellants were deprived of the benefit and consequently,
the Department rejected the application for exenption. This was
chal | enged unsuccessfully before the Hi gh Court and ultimtely
the matter reached this Court and this Court held that the
i ncunrbent s had nmade huge investnent pursuant to and in
furtherance of the representati on nade by the State Governnent
and the State CGovernment w thout assigning any reason withdrew
the exenption with retrospective effect at the end of the
operative period. The retrospective w thdrawal of the exenption
was found to be bad in law. Inthis context, their Lordships
observed as foll ows:

" Undi sputedly, when the appellants started
maki ng i nvestments, Rule 28-A was operative.
Representation indi sputably was made in terns of the
said Rules, The relevant provisionsof the Act and the
Rul es framed thereunder indisputably were nade keeping
in viewthe industrial policy of the State."

Their Lordships held that the doctrine of prom ssory estoppe
will operate even in the legislative field. —Learned seni or
counsel submitted that such concessi on which has been granted
cannot be revoked as the beneficiary acquired a vested right and
the sane can only be revoked by the Statute.

17. in this background, in view of various decisiaons
noti ced above, it will appear that the Court’s approach in the
matter of invoking the principle of pronmi ssory estoppel depends
on the facts of each case. But the general principle that
enmerges is that once a representati on has been nmade by one party
and the other party acts on that representati on and nakes

i nvestment and thereafter the other party resiles, such act
cannot stated to be fair and reasonable. Wen the State
Government makes a representation and invites the entrepreneurs
by show ng vari ous benefits for encouragi ng to nake investnent
by way of industrial devel opnent of the backward areas or the
hill areas, and thereafter the entrepreneurs on the
representati ons so made bona fidely nake investnent and
thereafter if the State CGovernment resile from such benefits,
then it certainly is an act of unfairness and arbitrariness.
Consi deration of public interest and the fact that there cannot
any estoppel against a Statute are exceptions.

18. Learned senior counsel for the appellant has cited
ni ne i nstances which can be |oosely categorised into two i.e.
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(i) that there cannot be any estoppel against the statute and
(ii) overriding public interest. So far as the first part is
concerned i.e. the revocation has the statute flavour i.e. the
benefit which was extended under Section 49 of the Act of 1948
and the notification had been issued revoking the same benefit
under Section 49 of the Act of 1948 by invoking the provisions
of the General C auses Act that an authority granting exenption
has a right to revoke the sane also. It is true that it has a
right to revoke the sane but if the other party has suffered on
that account then such representation will be against the public
policy and the norality. Notification issued under Section 49
of the Act of 1948 for giving the benefit of exenption for the
hill areas was in the nature of delegated |egislation and not
an Act framed by the State Legislature. Therefore, a distinction
has to be nade between the del egated |egislation and the
primary | egislation framed by the Legislature. In Section 49
there is no specific stipulation that the notification issued
under Section 49 of the Act of 1948 can be revoked at any tine
as was in the case of Shree Durga Ol MIls & Anr. (supra) where
Section 6 of the Orissa Sales Tax Act itself provided that the
notification is capable of being revoked at any tine. Therefore,
a distinction has to be made between the del egated |egislation
and the primary legislation: So far as the primary | egislation
is concerned, if the Act is passed by State Legislature and
denies the benefit by the primary |legislation then no estoppe
can be applied against that Act but so far as the case of

del egated |l egislation is concerned, where del egated authorities
passes certain notification in exercise of his del egated
authority there is no contenplation nentioned in the act itself
that it is capable of being revoked at any tine. Then such acts
cannot be treated at par with the primary Act passed by the
State Legislature. The State is fully conpetent to pass an Act
prospectively as well as retrospectively but retrospectivity to
the extent of aforesaid nature cannot stand. Therefore, this

di stinction has to be borne in mnd. In the present case, the
U P. Electricity Reforms Act, 1999 came into force with effect
from 2000. Therefore, if such benefit has not been extended then
a different stand will follow but so far as the delegated

| egislation is concerned, this kind of revocation cannot be
sustained. It is highly against the public nmorality that the

i ncumbent who have felt persuaded on account of the
representati on nmade by the State Governnent that they will be
given certain benefits and they acted on that representation

it does not behove on the part of the appellant- Corporation to
wi thdraw the said benefit before expiry of the stipulated
period by issuing the notification revoking the same which the
respondents were legitinmately entitled to avail. W fail to
under stand why the appellant- Corporation which made a
representation and allowed the other party to act wupon such
representation could resile and | eave the citizens in a lurch.
In such a situation the principle of pronissory estoppel which
has been evol ved by the Courts which is based on public norality
cannot permt the State to act in such an arbitrary fashion

O her grounds for the purpose of public interest which have
been pl eaded; nanely that there are two nethods of tariff

provi ded by the amendnent and the actual consunption has been
reduced based on the cal cul ati on of energy charges per KV from
308 paise to 100 paise and there was |arge scale theft or that
units were closing down and there was no mala fide intention in
the matter of revocation of the notification and the cost of
producti on of power has gone up to Rs.2.50 per unit, are

consi derati ons which hardly involve any public interest. They
were nore of a nature of |osses which has been suffered by the
Corporation and in order to nake these | osses, these methods
were evolved to reduce and to make good of the | osses.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 19 of

20

Restructuring benefit to 17% of the Tariff 4(A) (demand chages
Jare the factors which are ained at to nmake the | osses good for
the Corporation. This is not case in which serious public
repercussi on was i nvolved. These are not the factors which put
together can constitute a public interest. Theftof the energy
if it was proved by cogent datas that as a result of giving this
benefit to the entrepreneurs in the hill areas, they were
msusing it or there was theft of the energy at a | arge scal e by
t hese persons to whomthe concession had been given then of
course such factors, if all the datas were brought on record of
course could have persuaded the Court to take a different view
of the matter. But sinply because there was theft of energy
allow the State cannot persuade us to hold that the revocation
of such concession can be said to be in public interest. Since
the benefit was given to these units in the hill areas, there
shoul d have been overwhel nming evidence to show sone nala fide
on the part of these consumers which have persuaded the
Corporation to revoke-it. If there was no m suse of the energy
by these units in the hill areas to whomthe concession had been
granted then in that case it cannot be taken that there was
really public-interest involved which persuaded the Corporation
to revoke the sane. No person-can be pernmitted to m suse the
concession or benefit and invoke pronissory estoppel. Pronissory
estoppel is not one sided affair, it is rather two sided affair
If one party abuses the concession then it is always open to the
other party to revoke such concession but if one party avails
the benefit and is acting on the same representati on nmade by the
ot her party then the other party who has granted the said
benefit cannot revoke the sanme under the garb of public
interest. Therefore the grounds that the revocation notification
was i ssued in public interest and that same has the flavour of
the statute, cannot persuade us to uphold it. sustained. It is
true that a detailed statement was given in various paragraphs
of the witten statenent filed by the appellant- Corporation
bef ore the All ahabad Hi gh Court and unfortunately, the Hi gh
Court did not advert to these details but we have exam ned al
these details and found that all the nine points raised by
Dr. Si nghvi does not persuade us to take a contrary view fromthe
vi ew taken by the High Court. There is no gain saying that the
public interest is paranount and the private interest has to be
sacrificed for the larger interest. But, after survey of al
these cases on the subject, the judicial consensus that energes
is that whenever the State has nmde a representationto the
public and the public has acted on that representation and

suf fered econom cally or otherwi se, then in that case the
State shoul d be estopped from wi t hdrawi ng such benefit to the
detriment of the such people except in public.interest or
against the Statute. So far as the public interest as involved
in the present case is concerned, we have found that there was
no overwhel m ng evidence to revoke the benefit granted to the
industrial units in the hill areas. So far as the Statute is
concerned, the notification was issued under Section 49 of the
Act of 1948 and the same was revoked under Section 49 of the Act
of 1948 though there was no such provision contained in Section
49 that it will be open to the Corporation to revoke the sane
but coul d be possible by invoking the principle of Genera
Clauses Act. But in such delegated |egislation such withdrawal
could only be permitted if larger public interest is involved or
if the Act is passed by |egislature.

19. Dr. Si nghvi, |earned senior counsel for the appellant-
Corporation subnitted that now the Act of 1999 has cone into

force and that Act does not recogni ze the concessions given to

the hill areas and that this is a primary legislation i.e. Act

passed by the State Legislature. Therefore, to this extent we
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can accept the subm ssion of Dr. Singhvi that since the Act of
1999 does not recogni ze such hill devel opnental benefits,
therefore, fromthe date of passing of the Act of 1999 the said
benefit cannot be accepted. W have stated above that there
cannot be estoppel against a statute. Since such benefits have
not been recogni sed by the Act of 1999, therefore, upto the date
of comng into force of the Act of 1999, all the benefits which
were being given to the respondent- entrepreneurs shall be
protected by invoking the principle of pronissory estoppel but
after coming into force of the Act of 1999, which is a primary
| egi sl ation enacted by the State Legislature the benefits from
the date the Act has cone into force, cannot be nmade avail abl e
to the respondents.

20. In this21st century, when there is global econony, the
gquestion of faith is very inportant. CGovernnent offers certain
benefits to attract the entrepreneurs and the entrepreneurs act
on those beneficial offers. Thereafter, the Government w thdraws
those benefits. This will seriously affect the credibility of
the CGovernnment and woul d show the shortsi ghtedness of the
governance. Therefore, in order to keep the faith of the people,
the CGovernment or its instrumentality should abide by their
conmitments. In this context, the action taken by the

appel | ant - Corporati on i n-revoking the benefits given to the
entrepreneurs in the hill areas wll sadly reflect their
credibility and people will not take the word of the Governnent.
That will shake the faith of the people in the governance.
Therefore, in order to keep the faith and mai ntain good
governance it is necessary that whatever representation is nade
by the Government or its instrunentality which induces the other
party to act, the Governnment should not be permitted to wthdraw
fromthat. This is a matter of faith.

21. Therefore, as a result of our above discussion, we
hol d that the view taken by the Allahabad H gh Court on revoking
the principle of prom ssory estoppel is correct and the

respondent- units will be entitled to such benefits till the

U P. Electricity Reforns Act, 1999 cane in to force. Since

after comng into force the Act of 1999 no such concession has
been granted, therefore, the concession shall survive till the

Act of 1999 came into force. The appeals are accordingly

di sposed of with no order as to costs.




