http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
THE REGQ STRAR, CO OPERATI VE SQOCI ETI ES
Vs.
RESPONDENT:

DHARAM CHAND AND OTHERS

DATE OF JUDGVENT:
27/ 04/ 1961

BENCH

WANCHOO, K. N.

BENCH

WANCHOO, K. N.
GAJENDRAGADKAR, P. B.
SARKAR, A. K.

GUPTA, K. C. DAS
AYYANGAR, 'N. RAJAGOPALA

Cl TATI ON:
1961 Al R 1743 1962 SCR (2) 433

ACT:

Co-operative Soci eti es-Co-operative Bank Defal cati on of bank
funds- Show cause notice to conmittee nenbers -and subsequent
renoval by the ' Registrar-M sfeasance application by
shar ehol der s agai nst conmittee menber s- heari ng of
application by the Registrar -lLegality-Bias-Natural justice-
Co-operative Societies Rules, rr. 17, 18, 30(3)-Co-operative
Societies Act, 1912 (2 O 1912), s. 17.

HEADNOTE:

An investigation of the affairs of a Co-operative Bank
regi stered under the Co-operative Societies Act, 1912, on
t he di sappearance of the nanager of the bank in 1953, showed
that a very large anmount of noney had been defal cated. On
February 26, 1955, the Registrar of Co-operative. ~ Societies
gave notice to the nenbers of the nmanagi ng committee of the
bank asking themto show cause why the commttee should not
be suspended, under r. 30(3) O the Rules franed under the
Act . In reply the nenbers deni ed al | egati ons of
m smanagenment etc., but the Registrar, however, appointed an
adm nistrator of the bank after removing the managing

commttee. |In the neantinme, sone of the sharehol ders of the
bank nade an application before the Registrar under r. 18 of
the Co-operative Societies Rules, in the nature 'of a

nm sf easance proceedi ng agai nst the nenbers of the  nanaging
conmittee, praying for an award directing themto pay the
amount found defalcated, on the ground that it had  been
occasi oned by a glaring breach of the |aw and the rules
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and the bye-laws of the bank and betrayal of confidence by

the nenbers of the comittee. The Registrar originally
appointed an arbitrator for this purpose, but, on the
inability of the arbitrator to act due to his illness, the

Registrar informed the parties that he would decide the
dispute hinmself. The legality of the procedure adopted by
the Registrar was challenged in a petition filed before the
judicial Comrissioner, on the ground that he was in the
posi tion of a party and had expressed hi s opi ni on
unequi vocal ly against the nmenbers of the conmittee in the
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noti ce he gave on February 26, 1955, and therefore his con-
stituting hinself as a tribunal to decide the dispute under
r. 18 was against the principles of natural justice,
inasmuch as a party constituted hinmself the judge. The
judicial Comnissioner took the view that although the
Regi strar had no pecuniary or properties interest in the
di spute vyet in view of the circunstances of the case there
was a strong likelihood of bias and therefore his acting as
the tribunal would be against the principles of natura
justice.

Hel d, that the notice dated February 26, 1955, was concer ned
with the «collective responsibility of the menbers of the
managing comrittee in the.discharge of their duties, while
the application made wunder r. 18 of the Co-operative
Societies Rules was in the nature of nisfeasance proceedi ngs
in which their individual responsibility as nenbers to make
good the 1loss caused by the enbezzlement fell to be
consi dered, and consequently there could be no inference of
bi as agai nst the Registrar sinply because he gave notice to
show cause agai nst the renoval of the managi ng conmittee, as
the two natters were quite different.

Held, further, that the fact that Registrar had genera
supervision over all co-operative societies could not be
said to amount to a bias in himso as to disentitle him to
act as a judge or arbitrator under r. 18.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 1 of 1958.
Appeal fromthe judgnent and order dated April 18, 1956, of
the forner Judicial Conm ssioner, Ajnmer, in Cuvil Wit
Petition No. 1 of 1956.

G C Kasliwal, Advocate-General for the State of
Raj asthan, S. K. Kapur and D. CGupta, for the appellant.

S. S. Deedwania and K. P. Gupta, for respondent No. 1.

B. P. Maheshwari, for respondent No. 9.

1961. April 27. The judgnent of the Court was delivered by
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WANCHOO, J.-This is an appeal on a certificate granted by
the Judicial Conmissioner, Aner. The brief facts necessary
for present purposes are these.,, There is a Bank in A nmer
known as the Commercial Co-operative Bank Limted, A ner
(hereinafter referred to as the Bank), which is registered
under the Cooperative Societies Act, No. 11 of 1912
(hereinafter referred to as the Act). Dharam~ Chand
r espondent No. 1 (hereinafter referred to as t he
respondent), along wth certain other respondents were
menbers of the managi ng conmittee of the Bank. One Nandla
Sharma was the paid manager of the Bank. Thi s nan
di sappeared in 1953 and thereafter defal cation to the extent
of about Rs. 6,34,000 was detected. Consequently, the
managing comittee passed a resolution suspending t he
business of the Bank subject to the approval of the
Regi strar. The then Registrar Shri Nagar approved the
resolution and appointed an |nspector of Co- operative
Societies to hold an imediate inquiry. He also appointed a
firmof Chartered Accountants as investigating auditors. On
i nvestigation by the auditors enbezzlement to the extent of
about Rs. 6,34,000 was found. Thereupon the successor
Regi strar, Shri Chitnis, gave notice to the respondent and
other nenbers of the managing conmittee on February 26,
1955, asking themto show cause why the conmittee shoul d not
be suspended under r. 30(3) of the Rules framed under the
Act. Areply to the notice was given by the respondent and
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others in which they denied allegations of nismanagenent,
etc. The then Registrar Shri Chitnis however appointed an
administrator of the Bank after renobving the managing
conmittee. In the nmeantine, an application was made under

r. 18 of the Rules by seven sharehol ders of the Bank to the
Registrar on April 4, 1956. Rule 18 authorises the
Registrar to decide any dispute brought before him under
that rule either hinself or through the appointnment of one
or nore arbitrators. Any dispute concerning the business of
a Co-operative Society between nmenbers or past nenbers of
the Society or persons claimng through them or between a
menber or past nenber or person
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so claimng and the Conmttee or any officer can be referred
under r. 18. Such reference can be nmade by the Committee
or by the Society by resolution in general neeting or by any
party to the dispute, or if the dispute concerns a sum due
froma menber of the committee to the Society by any nenber

of the Society. In consequence of this application the then
Regi strar._appoi nted Shri Hem Chand Sogani, an advocate, as
an arbitrator. The application was in the nature of a

nm sf easance proceedi ng agai nst the nenbers of the nanaging
conmittee and the prayer was for an award against thirteen
persons (including the respondent) directing them to pay
certain anounts including the entire | oss anounting to about
Rs. 6,34,000, which was said to have -been occasioned on
account of glaring breach of law and the rules and the bye-
laws of the Bank and betrayal of confidence by the nmenbers
of the managing committee. The appoi nt nent of t he
arbitrator was challenged by the president of the managing
conmittee before the Deputy Conmm ssioner through a  revision
petition but the challenge failed. As however Shri. Sogan
was in ill-health, he expressed his inability to act as
arbitrator. Consequently, on Decenber 13, 1955, the then
Regi strar set aside the order appointing Shri Sogani as
arbitrator and informed the parties-that he woul d deci de the
di spute hinself. This order was al so challenged in revision
before the Deputy Comm ssioner; but the attenpt failed.
Thereafter the present petition was filed by the  respondent
bef ore the Judicial Comm ssioner, Ajner, and a |arge nunber
of grounds were urged in support of it, and it was prayed
that the Registrar be prohibited fromproceeding to -dea
with the application under r. 18 and the proceedings arising
t heref rom be quashed.
The petition was decided by the Judicial -~ Conmissioner on
April 18, 1956. He negatived all the contentions raised on
behal f of the respondent except one; and it is wth that
contention only that we are concerned in the present appeal
That contention is that the Registrar is in the position of
a party and had expressed his opinion unequivocally ~against
the respondent and other nmenbers of the-comittee in the
notice
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which he gave on February 26, 1955, and therefore -his
constituting hinself as a tribunal to decide the dispute

under r. 18 was against the principles of natural justice,
i nasmuch as a party constituted hinself the judge. Thi s
contention f ound favour with the | ear ned Judi ci a

Conmi ssi oner and he held that although the Registrar had no
pecuniary or proprietary interest in the dispute yet in view
of the circunstances of the case there was a strong
i kelihood of bias and therefore the Registrar’s acting as
the tribunal would be against the principles of natura

justice. He further held that if the Registrar had not
suffered fromthe disability inherent in the situation, he
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would have been the npst proper person to decide the
di spute. The petition was therefore allowed and a wit of
prohi bition was issued to the Registrar directing himnot to
proceed with the dispute before him This was followed by
an application to the Judicial Conm ssioner f or a
certificate of fitness in order to file an appeal to this
court, which was granted; and that is howthe matter has
cone up before us.

The official bias of the Registrar is sought to be based on
two circunmstances: the first is the notice issued by the
then Registrar on February 26, 1955, asking the nmenmbers of
the managing conmittee (including the respondent) to show
cause why they should not be suspended, and the second is
t hat the Registrar is the head of the Co- operative
Depart ment and as such has certain | egal powers over all Co-
operative Soci eti es (including the Bank) in hi s
adm ni strative capacity and therefore he would not be an
inmpartial  person to-decide this dispute, particularly in
view of the provisions of s. 17 of the Act.

We are of opinion that there is no force in either of the
contentions. ~Turning to the notice of February 26, 1955, we
are of opinion that there can be no inference of bias
agai nst the Registrar as such because he gave that notice
and afterwards ordered the renoval  of the managi ng
conmittee. That /notice was based on the report of the
i nvestigating auditors and was concerned with the collective
responsibility of the
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managing comrittee in the discharge of their duties. The
proceedi ngs under that notice have nothing in ,common wth
the proceedings in the present dispute which, as  we have
already said, are in the nature of nisfeasance proceedings
against certain nmenbers of the nmanaging comrittee and in
which their individual responsibility as menbers of the
managing conmmttee to make good the |oss caused by the
enbezzlement falls to be considered. So far /as t he
proceedi ngs under the notice ‘are concerned, the only
guestion was whether on the facts found by the investigating
auditors the managi ng comittee shoul d as a whole be all owed
to act as such and all that the Registrar in that connection
did was to decide on the facts found by the investigating
auditors that the nanaging conmttee should no |onger be
allowed to nanage the affairs of the Bank. That is a very
different matter from the dispute in the present- pro-
ceedi ngs, namely, whether the particular nenbers of the
managi ng committee agai nst whomthe application under r. 18
has been made are responsible for making good the . |o0ss
caused to the Bank by the enbezzlenent, the fact of which is
not in dispute. In the present proceedings therefore the
Regi strar will have to decide the individual responsibility
of the various nenbers of the nmanaging committee (including
the respondent) in the matter of maki ng good the |oss caused
to the Bank. W are therefore of opinion that the fact that
the Registrar gave that notice for the purpose of the
renoval of the nmanaging conmittee is no reason to hold that
he would be biased in the investigation of individua

responsi bility of various nenbers of the nmanaging committee
inthis matter. W cannot therefore agree with the Judicia

Conmi ssioner that there can be any official bias in the
Registrar on this ground in connection wth the present
di spute and that such bias disentitles himto act as a judge
or arbitrator under r. 18.

The next contention is that the Registrar being the
adm ni strative head of the Department is in control of al
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the Co-operative Societies in A ner, including the Bank. It
is said that because of that adm nistrative control which
the Registrar exercises through his
439

subordinates in the Departrment, he is interested to see that
the blane is put on the managing conmittee and that his
Departnment is freed fromall blane. In, particular our
attention has been drawn to s. 17 which enjoins that the
Regi strar shall audit or cause to be audited by some person
aut horised by himthe accounts of every registered society
once at least in every year. It is said that wunder this
provision the Registrar has been appointing Chartered
Accountants to audit the accounts of the Bank and that

nothing wong was di scovered in the annual audits till the
pai d manager Nandl al absconded and the defal cations came to
light. We fail to appreciate how this general supervision

of the Registrar over all Co-operative Societies can be said
to amount ‘to a bias in himso as to disentitle himto act as
a judge or  arbitrator wunder r. 18. It is not the
respondent’s case that the Registrar is in any way
responsi ble for the day to day working of the Bank. Al
that he is concerned with is to see that the accounts of the
Bank are audited yearly, and if necessary, to make
i nspections of the Bank, if so authorised by the Act and the
Rul es. That, however, does not nean that the Registrar is
bound to shield the auditors or his subordinates who night
have nmade the inspection of the Bank-and woul d so conduct
the proceedings as to put the blane on the nmenbers of the
managi ng comittee. Even if sone blame attaches to the
auditors appointed by the Registrar or to hi's subordinates
who m ght have inspected the Bank, their fault would be that
they failed to detect the enbezzlenent till the paid nmanager
absconded. That, however, does not nean that the Registrar
was at any time a party to the fraud which resulted in the
enbezz| ement . Even the Judicial Conm ssioner recognises
that the Registrar has no personal interest in the matter
and that he would but for the bias found by the /Judicia
Conmi ssi oner have been a nobst proper person to decide the
di sput e. Therefore even if we bear.in nmnd the  fact that
the Registrar is the adninistrative head of the Departnent,
we see nothing inherent in the situation which shows any
of ficial bias whatsoever in himso far as —adjudication of
this dispute is concerned.
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We have no reason to suppose that if any of his subordinates
or the auditors appointed by himare in any way found to be
connected with the fraud he woul d not put the responsibility
where it should lie. W are therefore of opinion that the
Judi cial Comm ssioner was wong in the view that there was
anything inherent in the situation which nade the Registrar
a biased person who could not act as a judge or an
arbitrator in this case.

It seems to us, therefore, that the Ilearned Judicia
Conmi ssioner was in error in thinking that the Registrar was
bi ased. For the reasons earlier mentioned, we do not think
that any such blenmi sh attached to the Registrar. That being
so, no question of his inability to act as a judge under the
rule of natural justice that no man shall be judge in his
own cause, arises. The judgnent of the |earned Judicia
Conmi ssi oner has to be set aside on this ground al one.

We do not wi sh however to be understood as having nmade any
pronouncenent that if it had been proved that the Registrar
was suffering fromany bias, then the present would have
been a fit case for the issue of a wit of prohibition as
asked by the respondent. Before the wit could be issued a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

further question would have to be deci ded whether in view of
the statute, that is, r. 18 of the Rules framed under s. 43
of the Act, there was any scope for applying the rule of
natural justice on which the contesting respondent relied.
A question of this kind was nmentioned in Gullapalli Nageswar
Rao and Others V. State of Andhra Pradesh and Ohers (1).
In the view that we have taken it is unnecessary to go into
that question and we do not do so.
The result is that the appeal is allowed and the judgnent of
the Judicial Conm ssioner is set aside. The petition wll
stand di sm ssed. Respondent No. 1 wll pay the costs
t hr oughout . We trust that there will be no further reason
to delay the term nation of the proceedi ngs under the rules
by the Registrar.
Appeal al | owed.
(1) [1960] 1 S.C. R 580, 587.
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