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ACT:

Indian Arbitration Act (10 of 1940)--Award in respect
of property over Rs. 100--Registration if conpul sory.

Indian Registration  Act (16~ of 1908), s 17(1)
(b)--Award in respect of inmmovable property over Rs.
100--Registration if conpul sory.

HEADNOTE

An arbitrator appointed by the appellants and respondent
partitioned their imovable property exceeding the value of
Rs. 100. The arbitrator applied under s. 14 of the |ndian
Arbitration Act, 1940 to the Court for making the award a
rule of the court. On the question whether the award was
adnmi ssible in evidence as it was not registered,

HELD: (per Full Court.) The award required registration

(Per Sikri and Bachawat, JJ.) Al claims which are the
subject matter of a reference to arbitration nerge in._ the
award which is pronounced In the proceedings before the
arbitrator and after an award has been pronounced, the
rights and liabilities of the parties in respect of the said
clains can be determined only on the basis of the said
awar d. After an award is pronounced, no action can be
started on the original claimwhich had been the subject
matter of the reference. The position under the Act is in
no way different fromwhat it was before the Act cane into
force. Therefore. the confernent of exclusive jurisdiction
on 'a court under the Arbitration Act does not nmke 'an
award any less binding than it was under the provisions of
the Second Schedule of the Code of Civil Procedure. The
filing of an wunregistered award under s. 49 of t he
Registration Act is not prohibited: what is prohibited is
that it cannot be taken into evidence so as to affect
i movabl e property falling under s. 17 of the Registration
Act . It cannot be said that the registration does not in
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any manner add to its efficacy or give it added conpetence.
If an award affects immovable property order the value of
Rs. 100 its registration does get rid of the disability
created by s. 49 of the Registration Act. The award in
guestion was not a nere waste paper but had sone |ega
effect and it plainly purports to affect or affects
property within the neaning of s. 17(1)(b) of the
Regi stration Act [248 F-H 249 F, 250 E]

Ms. Utam Singh Dugal & Co. v. Union of India, C A
No. 162 of 1962 dated 11-10-1962, Chanpalal v. Mst.
Samarath Bai, [1960] 2 S.C R 810. 816 and Kashinathsa
Yanmpsa Kabadi v. Narsingsa Baskarsa Kabadi, [1961] 3 S.CR
792, 806, followed.

Sheonarain Lal v. Prabhu Chand, |I.L.R 37 Pat. 252 and
Sardool|l Singh v. Hari-Singh I.L.R [1967] 1 Punj. & Har
622 di sapproved.

Chamanl al G rdhat Ghanchi v. Dhayabhai Nat hubhai Ghand
Al.R 1938 Bom 422, MA, M Salamullah Khan v.M
Noorul I ah/ Khan, A I.R 1939 Nag. 233, Keltaha v.U.  Pannawa
A l.R 1940 Rang. 228, Nani Bela Saha v. Ram Gopal Saha.
A l.R 1945 Cal. 19 and Bhaj ahari Saha Bani kya v. Behary Lal
Basak, 33 Cal. 881, approved.

(Per Hegde. J. concurring): It is one thing to say that
a right is not created. it is an entirely different thing
to. say that the right created can-

245

not be enforced without further steps. An award does create
rights in that property but those rights cannot be enforced
until the award is nade a decree of the Court. For the
purpose of s. 17(1)(b) of the Registration Act, all that had
to be seen is whether the award in question purport or

operate to create or declare, assign, limt or ext i ngui sh
whet her in present or future any right, title or interest
whet her vested or contingent of the value of one | hundred
rupees and upwards to or in imovabl e property. Since it

does, it is compul sorily registerable. [252 B-D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 822  of
1966.

Appeal by special |eave fromthe judgnent and order,
dated April 27, 1965 of the Punjab H gh Court in GCvi
Revi si on No. 841 of 1964.

Sarjoo Prasad, D.N. Mshra and Ravi nder Narain, for the
appel | ant s.

A K Sen, S.V. Cupte, B.P. Mheshwari and R K
Maheshwari, for respondent No. 1

The Judgnent of S. M SIKRI and R S. BACHAWAT was
delivered by SIKRI, J.K S. HEGDE, J., delivered a —separate
pi ni on.

Sikri, J. Thi s appeal by special leave is directed
against the judgment, dated April 27, 1965, of the Hi.gh
Court of Punjab at Chandigarh (S. B. Capoor, J.) dismssing
Cvil Revision No. 841 of 1964. The G vil Revision arose
out of the follow ng facts.

The following pedigree table shows the relationship
bet ween the parti es:

Sohan Lal (Decd.) Husband of Cujri
Har bans Lal (D) Sudar shan L(D)
husband of Kaml a Wati husband of Lachni
Devi (Resp. 6)
Sati sh Rakeah Jat i ndar Kaka Chand Suri nder Kumar
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Kumar Kumar Kumar (M nor) Rani (Resp. 6)
App. 1 App. 2 App. 3 SApp. 4 (M nor)
nt .

Snt . St
Ni r mal Kanda Laj ya
Devi Devi Devi
Reap. 3 Reap. 4 Reap. 5

On the death of Sohan Lal, Behari Lal was appoi nt ed as
arbitrator by Harbans Lal, Surinder Kumar (then a mnor
t hr ough his mother Snt. Lachm Devi) and Snt. GQjri,
wi dow of Sohan Lal, for partition of the joint property.
Behari Lal, by his award dated Cctober 21, 1956, divided the
property into two equa
246
shares, between Harbans Lal and Surinder Kumar. Harbans La
and Surinder Kumar signed the award. Harbans Lal died on
May 20, 1960, upon which-Surinder Kumar filed a suit for
partition of the  properties, the subject-matter of the
awar d. This suit was disnmssed as withdrawn on March 13,
1962. On March 11, 1962, Behari Lal, arbitrator, filed an
applicati'onunder s. 14 of the Indian Arbitration Act, 1940
(X of 1940)--hereinafter referred toas the Act--for filing
the award in Court and for naking the sane a rule of the
Court. Sur i nder Kumar _entered appearance and filed
objections under s. 30 of the Act. One of the objections
was that the award ‘dated October 21, 1956, was not
adnm ssible in evidence for want of ~ proper stanp and
registration and could not, 'therefore, be nade a rule of
the Court. On January 31, 1963, the objections were
di sm ssed by M ss Harnohi nder Kaur, Subordi nate Judge, First
G ass, Ludhiana, as tine-barred, but she did not make the
award a rule of the Court as there was a further  objection
to the effect that the award not havi ng been executed on a
properly stanped paper and not having been registered,
was not adnissible in evidence. This objection was ' dealt
with by Shri Om Parkash Saini, Subordinate Judge, First
d ass, Ludhi ana, who, by his order, dated June 5, 1963, held
that the award in question was not adm ssible in evidence as
it was executed on deficiently stanped paper and’ was not
regi stered. He accordingly dism ssed the application

An appeal was taken to the District Judge, ~and the
Additional District Judge by his order, dated November 23,
1964, upheld the order of the Subordinate Judge. A revision
was then taken to the H gh Court. Capoor, J., held that the
awar d actual ly effected a partition and required
registration wunder s. 17(1)(b) of the Indian Registration
Act, 1908. The |earned Judge dissented fromthe decision of
& Full Bench of the Patna Hi gh Court in Seonarain Lal V.
Prabhu Chand(1), and preferred to follow the view expressed
by the Bonbay Hi gh Court in Chimanlal G rdhar Ghanchi v.
Dahyabhai Nat hubhai Ghandhi, (2) by the Nagpur Hi gh Court in
M .A M Salamullah Khan v.M Noorullah Khan, (3)- by the
Rangoon H gh Court in U Keltaha v.U Pannawa, (4) and by the
Calcutta Hi gh Court in Nani Bela Saha v. Ram Gopal Saha(5).
He accordingly dism ssed the revision petition

The deci sion of the Patna Hi gh Court was, however, |ater
followed by a Full Bench of the Punjab and Haryana Hi gh
Court in Sardool Singh v. Hari Singh(6), judgnent, dated
Novenber 8, 1966.
(1) I.L.R 37 Pat. 252. (2) A I.R 1938 Bom 422
(3) A I.R 1939 Nag. 233, 235. (4) A l.R 1940 Rang. 228.
(5) AI.R 1945 Cal. 19, 21-22. (6) |I.L.R [1967] 1 Pun.&
Hat. 622.
247

The question which arises before us is whether an award
given under the Act on a private reference requires
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registration wunder s. 17(1) (b) of the Indian Registration
Act, if the award effects partition of inmmovable property
exceeding the value of Rs. 100. The nmin reason given by
Si nha, J. speaking for the Patna Full Bench in Seonarain La
v. Prabhu Chand(1), for holding that such an award does. not
require registration is that under the scheme of the Act a
private award, unless a decree is passed in terns of the
award, has no legal effect. this, according to him follows
fromthe conclusion that once a matter has been referred to
arbitration, it cones within the inmediate control of the
Court under the Act, and no other authority has any
jurisdiction to deal with the matter except as provided for
ins. 35 of the Act. He thought that what distinguishes the
provisions in the Arbitration Act fromthe provisions in the
Second Schedule in the Code of Civil Procedure is that the
Act bars jurisdiction of all Courts to Pronounce upon the
validity, effect -or existence of an award or arbitration
agreement except-the Court under the Act itself. Sinha, J.,
|l ooking at it fromanother point. of view, nanely, that an
award is only effective when a decree follows the judgnent
upon the award, observed that such an award nmay be covered
by the exception mentioned in-section 17(2)(vi) (any decree
or order of a Court) of the Registration Act.

The Punjab Ful ' Bench has followed this reasoning, and
i ndeed reproduced’ paras 5 to 15 of the Patna Full Bench
judgrment in its own judgnent. Mahajan, J., with whom the
two ot her Judges agreed, observed:

“I " am in respectful agreenent wth the
entire line of-reasoning in the Patna case
barring the underlined observations :--

"... —an award is only effective when a
decree follows the judgnent on the award such
an award may be covered by the exception
mentioned in section-17(2) (vi) (any decree or
order of a Court) of the Registration Act."

If these. observations are neant to
convey that award as such is covered' by the
exception (vi) of 'section 17 (2) of the
Regi stration Act, | amunable to -agree. But
the decree that follows the award when it is
made a rule of the Court, no exception can be
taken to the viewthat such a decree is
covered by the exception.”

The Punjab Full Bench gave two additiona

reasons:
"(1) If an award is registered, it is still a
waste paper unless it is made a rule of the
Court . Thus registration does not, in._ any

manner, add to its efficacy or give it/ any
added conpet ence. Section 32 of the

(1) I.L.R 37 Pat.252.

248
Arbitration Act is specific for no right can
be rounded on an award as such after com ng
into force of the 1940 Arbitration Act;

(2) It is not disputed and indeed it could
not be that the Court has the power, under
section 16, to renmt the award from time to
time. If registration of an award is an
essential pre-requisite before it could be
made a rule of the Court under section 17,
every tinme an award is remitted and a new
award is nmade, the new award wll require
regi stration. The result would be that, in
the same controversy, there can be not only
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one registration but a nunber of registrations
regarding the sane title, a situation which
is not even envisaged by the Registration
Act . "
It seens to us that the nmain reason given by the two. Ful
Benches for their conclusion is contrary to. what was held
by this Court in its unreported decision in Mls. Utam
Singh Dugal & Co. v. The Union of India(l). The facts in
this case, shortly stated, were that Ms. Utam Singh Dugal
& Co. filed an application under s. 33 of the Act in the
Court of the Subordi nate Judge, Hazari bag. The Union of
I ndi a, respondent No. 1, called upon respondent No. 2, Col.
S.K. Bose, to adjudicate upon the matter in dispute between
respondent No. 1 and the appellant conpany. The case of Ms.
Uttam Si ngh Dugal & Co. was that this purported reference to
respondent No. 2 for adjudication on the matters alleged to
be in dispute between them and respondent No. 1 was not
conpet ent because by an award passed by respondent No. 2 on
April 23, 1952, all the. relevant disputes between them had
been deci'ded. The Hi gh Court held inter alia that the first
award did not-create any bar against the conpetence of the
second reference. On appeal this Court after holding that
the application under s.-33 was conpetent observed as
fol | ows:
"The  true |legal positionin regard to the
effect / of an award is not in dispute. It is
well settled that asa general rule, al
clains' which are the subject-natter of a
reference to arbitration nerge in_ the award
whi ch i's pronounced in the proceedings before
the arbitrator —and that after an award has
been pronounced, the rights and liabilities
of the parties in respect of the said clainmns.
can be determined only on the basis ' of the
said award. After-an award is pronounced, no
action can be started on the original claim
which had been the subj ect-matter / of the
reference. As has been observed by Mokerj ee,

J. in the case of Bhajahari Saha Banikya
v. Behary Lal Basak(2) "the award is, in fact,
a fina

(1) Cvil Appeal No. 162 of 1962-judgnent  delivered on

Oct ober 11, 1962.

(2) 33 Cal. 881 at p. 898.

249
adjudication of a Court of the "parties’ own
choice, and until inpeached upon ~sufficient
grounds in an appropriate proceeding, an
award, which is on the fact of it regular, is
concl usive upon the nerits of the controversy
submitted, unless possi bly t he parties
have intended that the award shall 'not be
final and conclusive... in reality, an ‘award
possesses all the elenments of vitality, even
though it has not been formally enforced, —and
it my be relied upon in a [itigation
between the parties relating to t he same
subjectmatter."” This conclusion, according to
t he | earned Judge, is based upon t he
elementary principle that, as between the
parties and their privies, an award is
entitled to that respect which is due to the
j udgrent of a court of | ast resort.
Theref ore, if the award which has been
pronounced between the parties has, in fact,
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or can, in law, be deened to have dealt with
the present dispute, the second reference

woul d be inconpetent. This position

I so has
not been and cannot be seriously disputed.™’

This Court then held on the merits "that the dispute in
regard to overpaynents which are sought to be. referred to
the arbitration of respondent No. 2 by the second reference
are not new di sputes; they are disputes in regard to. clainms
which the Chief Engineer should have nade before the
arbitration under the first reference.” Thi s Court
accordingly allowed the appeal and set aside the order
passed by the Hi gh Court.

This judgnent is binding on us. |In our opinion this
j udgrment |ays down that the position under the Act is in no
way different fromwhat it was before the Act cane into
force, and that an award has sone | egal force and is not a
nmere waste paper. |If the award in question is not a nmere
wast e paper but has sonme | egal effect it plainly purports to
or affect's property within the neaning of s. 17(1)(b) of the
Regi stration Act.

W rmay nention that an appeal was filed in this Court
agai nst the decision of the Division Bench of the Patna Hi gh
Court, which had referred the case of Sheonarain Lal V.
Prabhu Chand(1) to the Full Bench for opinion on certain
guesti ons and whi ch decided the case in-accordance with that
opinion, and the sane was disnmssed by this Court in
Sheonarain Lal v. Rameshwari Devi (2)in which the judgnent
was delivered by the sane Bench which decided the case of
Ms. Utam Si ngh Dugal v. The Union of India(a). It is true
that this Court in Sheonarain Lal v. Raneshwari Devi(2) did
not expressly rule on the validity
(1) I.L.R 37 Pat. 252.

(2) Gvil appeal No. 296 of 1960--judgnment delivered on
Decenmber 6, 1962.
(3) Cvil Appeal No. 162 of  1962--judgnent delivered on
Oct ober 11, 1962.
Sup. C1/69--17
250
of the answer given by the Patna Full Bench -in Sheonarain
Lal v. Prabhu Chand(1) that such awards did not require
regi stration, but decided the case on the point whether the
award in dispute in that case in fact purported or operated
to create aright, title or interest of the value of nore
than Rs. 100 in i movable properties. But, after holding
that the docunent did not operate to create or extinguish
any right in imovable property, this Court observed:

"The position would have been ot herwi se if

the arbitrators had directed
he award
itself that tiffs shop would go to Prabhu
Chand wi thout any further document. In that
case the award itself would have created in
Prabhuchand a right to these properties.  That
is not, however, the provision in the award.
In the absence of a registered docunent,
Prabhu Chand would get no title on the award
and Sheonarain’s title would remain in the
shop. "
In this connection we may nention two other decisions of
this Court. |In Chanpalal v. Mst. Sanmarath Bai(2), Kapur
1., speaking for the Court, observed as follows:

"The second question that the awar d
required registration and would not be filed
by the arbitrators before it was registered is

by

a
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equally without substance. The filing of an
unr egi stered award under s. 49 of t he
Regi stration Act is not prohibited; what is
prohibited is that it cannot be taken into
evidence so as to affect inmovable property
falling under s. 17 of the Act. That the award
required registration was. rightly admtted by
both parties."

Agai n in Kashtinathsa Yanpsa Kabadi v. Nar si ngsa
Bhct sKarsa Kabadi (3) Shah J., speaking for the Cour t
obser ved:

"The records made by the Panchas about the
division of the properties, it is true, were
not stanped nor were they registered. It s
however clear that if the record nmade by the
Panchas in so far as it deals with inmovable
properties’is regarded as a non’ t est ament ary

i nstrument purporting or operating to
create, .declare, assign, limt or extinguish
any right, title or interest in imovable
property, it was conpul sorily registerable

under s.. 17 ~of the Regi stration Act ,
and .would not in the absence of registration
be adm ssible in evidence."

(1) 1.L,R 37 Pat. 252. (2) [1960] 2 S, C.R 810, 816
(3) [1961] 3 S.C.R 792, 806.
251

In view of the above decisions it is not necessary to
refute the other reasons given by both the Full Benches, but
out of respect for the | earnedJudges we wll ~deal wth
them W nmmy nention that no coment was nade in these
cases on the provisions of para 7 of Schedule 'l to the Act.
Thi s para provides:

"7. The award shall be final and binding on the parties
and persons cl ai m ng under themrespectively."

If the award is final and binding on the parties it can
hardly be said that it is. a waste paper unless. it is nmade
a rule of the Court.

W are wunable to. appreciate why the confernent of
exclusive jurisdiction on a court under the Act nmkes an
award any the less binding than it was under the -provisions
of the Second Schedul e of the Code of Civil Procedure. The
Punj ab Ful | Bench held that the registration does not in
any manner add to its efficacy or give it any added
conpet ence. We cannot concur with these observations. | f
an award affects imovable property over the value of Rs.
100, its registration does get rid of the disability created
by s. 49 of the Registration Act.

Regarding the difficulty pointed out by the Punj ab
Full Bench that there nmay be many regi strations we are not
cal l ed upon to decide whether these difficulties would arise
because the |anguage of s. 17 of the Registration Act is
pl ai n. It may be that no such difficulties wll “arise
because under s. 16(2) of the Act what the arbitrator
submits to the Court is his decision and it nmay be that the
decision may not be registerable under s. 17 of the
Regi stration Act. But as we have said before we are not
cal  ed upon to decide this point.

I n our opinion, Capoor, J., was right in dissenting from
the Patna Full Bench in Sheonarain Lal v. Prabhu Chand(1)
and holding that the award in dispute required registration

In the result the appeal fails and is. dismssed wth
cost s.

W my nweke it clear that we are dealing only with an
award nade on a reference by the parties wthout the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 8 of 8
intervention of court.
Hegde, J. | agree. But | would like to add few words.

Arbitration proceedings, broadly speaking may be di vi ded
into two stages. The first stage comrences with arbitration
agreement and ends with the maki ng of the award. And the
second stage relates to the enforcement of the award.
Paragraph 7 of the First Schedule to the Arbitration Act
| ays down that, "the award shall be final and binding on the
parties and persons clainmng under them respectively".

Therefore it is not possible to agree with the Full Bench
deci sions of the Patna High Court (1) I1.L.R 37 Part. 252
252

and that of the Punjab and Haryana Hi gh Court that an award
Wi ch is not nade a decree of the Court has no existence in
aw. The | earned Judges’ who deci ded those cases appear to
have proceeded on the basis that an award which cannot be
enforced is not avalid award and the sane does not create
any rights in the property which is the subject matter of
the award. This in ny opinionis not a correct approach
The award does create rights in that property but those
rights cannot be enforced until the award is nmade a decree
of the Court. It is one thing to say that a right is not
created, it is an entirely different thing to say that the
ri ght created cannot be enforced wi thout further steps. For
the purpose of s. 17(1)(b) of the Registration Act, all that
we have to see is whether the award in question purport or
operate to create or declare, assign, linmt  or extinguish
whet her in present or future any right, title or interest
whet her vested or contingent of the value of one hundred
rupees and upwards to or in imrovable property. If it does,
it is conpulsorily registerable. 1In the aforenentioned Ful
Bench decisions sufficient attention has not been given to
s. 17 of the Registration Act. The focus was entirely on the
provisions of the Arbitration Act and there again on the
enforcenent of the award and not-in the making of the award.
A docunent may validly create rights but those rights may
not be enforceable for various (reasons. Section /17 does
not concern itself with the enforcement of rights. That
Section is attracted as soon as. its requirenments are
satisfied There is no gainsaying the fact that the award
with which we are concerned in this case, at —any rate,
purported to creat rights in i movable property of the val ue
of rupees nore than one hundred. Hence it is compulsorily
regi sterabl e.

Y. P. Appeal dism ssed.
253




