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ACT:

Constitution of |India, Arts. 226 and 227-Wit Petitions-
Jurisdiction of Hgh Court, after exercising revisionary
jurisdiction-Code of Civil Procedure, s. 115- Scope of.

HEADNOTE:

Agai nst the order of an appellate court, the respondent
filed a revision under S. 115 of the Code  of G vi
Procedure. The Single Judge of the H gh Court dismissed the
revision. Ther eupon the respondent noved a petition under
Arts. 226 and 227 of the Constitution challenging the same
order of the appellate court. The H gh Court held that in
spite of the disnissal of the revision petition, it could
interfere under Arts. 226 and 227 of the Constitution on a
proper case being nade out; and after going into the nerits
of the case, it granted relief to the respondent. ~ In appea
to this Court, the appellant contended that the H gh Court
could ,not interfere under arts. 226 and 227.

Al'l owi ng the appeal, this Court,

HELD : Even on the assunption that the order- of the
appel l ate court .had not nmerged in the order of the Single
Judge who had disposed of the revision petition a wit
petition ought not to have been entertained by the High
Court when the respondent had already chosen the renedy
under s. 115 of the Code of Civil Procedure. |If there are
two nodes of invoking the jurisdiction of the H gh Court and
one of those nodes has been -chosen and exhausted it would
not be a proper and sound exercise of discretion to grant
relief in the other set of proceedings in respect of the
sanme order of the subordinate court. The refusal to grant
relief in such circunstances would be in consonance with the
anxi ety of the court to prevent abuse of process as also to
respect and accord finality to its -own 'decisions. [327 H|
VWhen the aid of the High Court is invoked on the revisiona
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side it is done because it is a superior court and it can
interfere for the purpose of rectifying the error of the
court below Section 115 of the Code of Civil ’'Procedure
circunmscribes the limts of that jurisdiction but the
jurisdiction which is being exercised is a part of the
general appellate jurisdiction of the Hgh Court as a
superior court. It is only one of the nodes of exercising
power conferred by the Statute; basically and fundanentally
it is the appellate jurisdiction of the H gh Court which is
being invoked and exercised in a wider and |arger sense.
The principle of nerger of orders of inferior courts in
those superior courts would not be affected or would not
become inapplicable by naking a distinction between a
petition for revision and an appeal. [327 B]
Madan Lal Rungta v. Secy. to the Government of Oissa,
[1962] 3 Supp. S.C R 906, Nagendra Nath Dey v. Suresh
Chandra Dey. 59 1.A 283, 287; Raja of Ramad v. Kamd
Rowt hen” & Ors. 53 |.A 74, P. P. P. Chidanbara Nadar v.
C.P. A 'Rama Nadar & Os. A 1.R 1937 Mad. 385, Secretary of
State for India in Council v. British India Steam Navi gation
Co. 13 C.L.J. 90, Attorney-Ceneral v. Sillem (1864) 10
H L.C. 704, Chappan v. Midin, (1898) I.L.R Md. 68, 80, U
J. S. Chopra v. State

323
of Bombay, A I.R /1955 S.C. 633 and Chandi Prasad Chokhan
v. state of Bihar, [1962] 2 S.C.R 276, referred to.
K. B. Sipahinmalani v. Fidahussein-VYallibhoy, 58 B.L.R
344, di sapproved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 870 of 1966.
Appeal by special |eave fromthe judgnment and order ' dated
June 14, 1965 of the Bombay High Court in Special G vi
Application No. 371 of 1965.

S. S. Shukla, for the appellant.

M C. Bhandare, K. Rajendra Chaudhuri and K. R Chaudhuri,
for the respondent.

The Judgnent of the Court was delivered by

Gover, J. This is an appeal by special |eave froma judg-
ment of the division bench of the Bombay High Court. The
only question for decision is whether the H gh Court could
interfere under Arts. 226 & 227 of the Constitution with-the
order of the appellate court in proceedi ngs under the Bonbay
Rents, Hotel and Lodging House Rates Control Act, 1947,
hereinafter called the "Act", when a petition for revision
under S. 115, Civil procedure Code, against the sane order
had been previously dismssed by a single Judge of /that
court.

The appellant is the owner of a house in Poona. The res-
pondent, who was a teacher, was the tenant of a block of
four roons on the first floor of the house. In 1958 he was
transferred to another town WAi where he was allotted
suitable residential accommpdation. H's son, however ,
stayed on in Poona as he was studying there. The appellant
filed a suit in the court of Judge, Snall Causes, under the
provisions of the Act for possession of the suit prem ses,
inter alia, on the ground that the respondent had acquired
sui tabl e -acconmmmpdati on el sewhere. The position taken up by
the respondent was that his son was required to stay on in
Poona and for that reason it could not said that the had
acquired suitable residence at Wai. Mreover he had gone
away from Poona only tenporarily and on his return the pre-
m ses would be required for his own use. The trial court
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held that only a part of the prenmi ses which were required by

the son should be vacated. It granted a decree for
possessi on of two out of four roons and directed
proportionate reduction of the rent. Both sides filed

appeals in the court of the District Judge. The Extra
Assi stant Judge who di sposed them of was of the view that
the court was not enpowered to bifurcate the prem ses. It
was either suitable for the whole family or it was not
suitable. But
324
he affirmed the decree on the ground that the order of the
trial court was an equitable one. The respondent preferred
a petition for revision under s. 1 15 of the Code of Civi
Procedure before the High Court. A |earned Single Judge who
heard the petition disnmissed it as he was not satisfied that
t he appel l ate court had acted in exercise of its
jurisdiction illegally or with material irregularity. The
respondent, noved a petition under Arts. 226 and 227 of the
Constitution challenging the sane order of the appellate
court. " Follow ng a decisionof a full bench in K B. Sipah
mal ani v. Fi dahussein Val |l.ibhoy(1) the division bench which
heard the wit petition held that in -spite of the dismssa
of the petition by the |earned Single Judge there could be
interference under Arts. 226 and 227 of the Constitution on
a proper cast being nade out. After going into the nerits
the bench expressed the view that the respondent had not
acquired an alternative suit able residence. The courts
bel ow were therefore,. wong, incomng to the contrary
concl usi on. As s.. 13 (I) (1) of the Act had been
m sconstrued and the error was apparent on the record the
orders of the courts below were set aside.
Now as is) well known s. Il 5 of the CGvil Procedure Code
enpowers the High Court to call for the record of any cast
whi ch has been deci ded by any court subordinate to it and in
which no appeal lies to it. It can interfere if the
subordi nate court appears to have exercised the jurisdiction
not vested init by law or to have failed to exercise the
jurisdiction so vested on to have acted in the exercise of
its jurisdiction legally or with material illegality. The
l[imts of the jurisdiction of the Hgh Court wunder this
section are well defined by a long course of judicia
deci si ons. If the revisional jurisdictionis invoked  and
both parties are heard and an order is nade the question is
whether the orders of the subordinate court has become
nerged in the order of the High Court. |If it has got nerged
and the order is only of the Hi gh Court, the order ~of the
subordinate court cannot be challenged or attacked by
another set of proceedings in the H gh Court, [ nanely, by
neans of a petition under Art. 226 or 227 of the
Consti tution. It is only if by dismssal of the revision
petition the order of the subordinate court has not becone
nmerged in that of the Hgh Court that it nay be open to
party to invoke the extraordinary wit jurisdiction of  that
court. There again the question will arise whether it would
be right and proper for the H gh Court to interfere with _an
order of a subordinate court ina wit petition when a
petition for revision under S. 115, C P.C., against the sane
order has been dismissed. Such a consideration wll also
enter into the exercise of discretion in a petition under
Aft. 226 or 227,
(1) 58 B.L.R 344,

325
The Bonbay High Court in K B. Sipahimalani’s (1) case nade
a distinction between an appellate jurisdiction and a
revi sional jurisdiction. A right of appeal is a vested
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right and an appeal is a continuation or a rehearing of the
suit. A revision, however, is not a continuation or a
rehearing of the suit; nor is it obligatory wupon the
revisional court to interfere with the order even though the
order nmay be inproper or illegal. |If the revisional court
interferes the order of the | ower court does not nmerge in
the order passed by a revisional court but the order of the
revi sional court sinply sets aside or nodifies the order of
the lower court. it was this argunment which mainly prevailed
before the Bonbay bench. It would appear that this Court
has taken a view which runs counter to that of the Bonbay
H gh Court. Although the case of Madan Lal Rungta v. Secy.
to the Government of Orissa(2) was not one which had been
decided under s. 115 of the G vil Procedure Code but the
rati o of that decision is apposite. The State Governnment of
Oissa a rejected the application of the appellant there who

had applied for -grant-of a mneral |Iease. He made in
application for reviewto the Central Governnment under Rule
57 of (the Mneral Concession Rules which was rejected. He

noved the High Court under Art. 226 of the Constitution
whi ch was al so di sm ssed. ~The appellant came up by specia
leave to this Court. ~H's main contention was that the
Central CGovernment had nerely disnmissed the review petition
and the effective order rejecting his application for the
mning |ease was /that of the State Governnent. The High
Court, thus, had jurisdictionto grant a wit wunder Art.
226. This contention was negatived and it was held that the
H gh Court was right in taking theviewthat it had no
jurisdiction to issuea wit as the final order was that of
the Central CGovernment which was not within its territoria
jurisdiction. The ratio of this decisionis that it was the
order of the Central Governnent dism ssing the review peti-
tion which was the final order into which the order of the
State CGovernment had mnerged
It would appear that their lordships of the Privy Counci
regarded the revisional jurisdiction to be a part and parce
of the appellate jurisdiction of the H gh Court. This is
what was said in Nath Dey v. Suresh Chandra Dey(3) .
"There is no definition of appeal in the Code
of Civil Procedure, but their Lordship have no
doubt that any application by a party to an
Appel late Court, asking it to set aside or

revise a decision of a subordinate Court, is
an appeal within the ordinary acceptation of
the term . "

(1) 58 B.L.R 344. (2) [1962] 3 Supp.

S.C. R 906.

(3) 591. A 283, 287.

L13Sup. Cl/69-7
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Simlarly in Raja of Ratmad v. Kamid Rowthen & Os.. (1) a
civil revision petition was considered to be an appropriate
form of appeal fromthe judgnent in a suit of small ' causes
nat ure. A full bench of the Madras High Court in P. P. P
Chidanbara Nadar v. C. P. A Rama Nadar & O's. (2) had to
decide whether with reference to Art. 182(2) of t he
Limtation Act, 1908 the term"appeal" was wused in a
restrictive sense so as to exclude revision petitions and
the expression "appellate court" was to be confined to a
court exercising appellate, as opposed to, revi si ona
powers. After an exhaustive exam nation of the case law in-
cluding the decisions of the Privy Council nentioned above
the full bench expressed the view that Art. 182(2) applied
to civil revisions as well and not only to appeals in the
narrow sense of that termas used in the Civil Procedure
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Code. In Secretary of State for India in Council v. British
India Steam Navigation Conpany(3) and order passed by the
H gh Court in exercise of its revisional jurisdiction under
S. 115, Code of CGivil Procedure, was held to be an order
made or passed in appeal within the neaning, of S. 39 of the
Letters Patent, Mookerji, J., who delivered the judgnent of
the division bench referred to the observations of Lord
Westbury in Attorney General v. Sillen(4) and of Subranania
Ayyar, J. in Chappan v. Midin(5) on the true nature of the
right of appeal. Such a right was one of entering a
superior Court and invoking its aid and interposition to
redress the error of the court below. Two things which were
required to constitute appellate jurisdiction were the
exi stence of the relation of superior and inferior Court and
the power on the part of the fornmer to review decisions of
the latter. 1In the well known work of Story on Constitution
(of United States) vol. 2, Art.~ 1761, it is stated that the
essential  criterion -of appellate jurisdictionis that it
revises and corrects the proceedings in a cause already
instituted ~and does not create that cause. The appellate
jurisdiction my be exercised in avariety of forns and,
indeed, in any formin whichthe |egislature my choose to
prescri be. According to Art. 1762 the nobst usual mnpdes of
exercising appellate jurisdiction, at |east those which are
nost known in the United States, are by a wit of error, or
by an appeal, or, by sone process of renoval of a suit from

an inferior tribunal. An appeal is a process of civil [|aw
origin and renmpves a cause, entirely subjecting the fact as
well as the law, toa review and a retrial’. A wit of

error is a process of common law origin, _and it renoves
nothing for re-exam nation but the law. The forner node is
(1)53 1.A 74. (2) AI.R 1937 Mad. 385. (3) 13 C.L.J. 90.
(4) [1864] 10 H.L.C. 704.
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usual |y adopt ed in cases  of equity and admiralty
jurisdiction; the latter, in suits at common law tried by a
jury.
Now when the aid of the High Court is invoked on the /'revi-
sional side it is done because it is a superior court and it
can interfere for the purpose of rectifying the error of the
court bel ow Section 115 of the Code of Civil ~Procedure
circunscribes the limts of that jurisdiction but the
jurisdiction which is being exercised is a part of the
general appellate jurisdiction of the Hgh Court as a
superior court. It is only one of the npdes of = exercising
power conferred by the Statute; basically and fundanental ly
it is the appellate jurisdiction of the H gh Court which is
bei ng i nvoked and exercised in a wider and | arger sense. W
do not, therefore, consider that the principle of nmerger of
orders of inferior Courts in those of superior Courts /would
be affected or would become inapplicable by “making a
di stinction between a petition for revision and an appeal
It may be useful to refer to certain other decisions which
by anal ogy can be of some assistance in deciding the point
before wus. In U J. S. Chopra v. State of Bonbay(1l) the
principal of nerger was considered with reference to s. 439
of the Criminal Procedure Code which confers revisiona
jurisdiction on the Hgh Court. In the majority judgnment it
was held, inter alia, that a judgment pronounced by the Hi gh
Court in the exercise of its appellate or revisiona
jurisdiction after issue of a notice and a full hearing, in
the presence of both the parties would replace the judgnent
of the Ilower court thus constituting the judgnment of the
H gh Court-the only final judgnent to be executed in
accordance with |law by the court below. In Chandi Prasad
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Chokhani v. The State of Bihar, (2) it was said that save in
exceptional and special circunstances this Court would not
exercise its power under Art. 136 in such a way As to bypass
the Hi gh Court and ignore the latter’& decision which had
becorme final and binding by entertaining an appeal directly
fromorders of a Tribunal. Such exercise of’ power would be
particularly inadvisable in a case where the result m ght
lead to a conflict of decisions of two courts of conpetent
_jurisdiction. In our opinion the course which was foll owed
by the High Court, in the present case, is certainly one
which leads to a conflict of 'decisions of the same court.
Even on the assunption that the order of the appellate court
had not nmerged in the order of the single Judge who had dis-
posed of the revision petition we are of the view that a
wit petition ought not to have been entertained by the Hi gh
Court when the respondent bad already chosen the renedy
under s. 115 of

(1) A IR, 1955 S.C 633.

(2) [1962] 2 S.C. R 276.
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the Code of Cvil Procedure. If there are two npdes of
i nvoki ng the jurisdiction of the H gh Court and one of those
nodes has been chosen-and exhausted it woul d not be a proper
and sound exercise of discretion to grant relief in the
ot her set of proceedings in respect of the sane order of the
subordinate court. The refusal to gray relief in such
circunst ances would be in consonance w th the anxiety of the
court to prevent abuse of process as also to  respect and
accord finality to its own decisions.

In the result the appeal is allowed and the judgment of the
di vision bench of the Hi gh Court is hereby set aside. The
appel l ant shall be entitled to costs inthis Court.

Y. P.

Appeal al | owed.
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