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was pl aced under suspension by an order dated 1st June, 1977
and was transferred to CGorakhpur by an order dated 4th
August, 1977 in order to face disciplinary proceedings. The
appel | ant di d not . partici pate in t he di sciplinary
proceedings allegedly on account of illness and being
confined for nedical treatnent at Kanpur and al so on account
of financial crunch for non- paynent of subsi st ence

al | owance. The appellant was served with a show cause
noti ce dated 29th Decenber, 1978 proposing punishnent of
renoval from service. |In reply thereto, appellant raised

several objections indicating irregularities in conduct of
departnmental proceedings. The Deputy |Inspector General of
Police by an order dated 11th February, 1979 directed
renoval of the appellant from service. After  being
unsuccessful in departmental appeal and even in ~a claim
petition filed before U P.Public Service Tribunal, the
appel l ant chal l enged his order of removal ina wit petition
filed in the H gh Court.

The only contention pressed on behal f-of the appellant
before the H gh Court was that on account of non-payment of
subsi stence allowance, right fromthe date of ~suspension
till his renoval, he could not participate in the
departnental enquiry and, therefore, the proceedi ngs of the
said enquiry stood vitiated for denial of grant of
reasonable opportunity to himto appear in departnenta
enquiry. It was rejected by the H gh Court. The two
reasons given by the High Court for rejecting the contention
are:-(i) to receive subsistence all owance, the appell ant was
required to furnish a certificate stating that he is not
engaged in any other enploynent, business, profession or
vocation, which was not furnished; and (ii) the appellant
had not taken a ground either in the claimpetition or in
the wit petition that he could not participate in the
enqui ry because of financial crunch

In this appeal also, the only contention wurged on
behalf of the appellant is the denial of reasonable
opportunity in the departnental enquiry. It is contended
that on account of financial crunch created by respondents
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by non-paynent of subsistence allowance fromdate of the
suspension till renoval, the appellant could not travel to

CGor akhpur and participate in the proceedi ngs of departnenta
enquiry.

Learned counsel for the respondents did not dispute the
factual position that the subsistence all owance as urged on
behal f of the appellant was not paid to him The
justification offered by the respondents for not paying the
subsi st ence all owance is that the applicant had not
furnished the address where the ambunt was to be sent and
had al so not given the requisite certificate indicating that
he was not enpl oyed el se during the period of suspension

It is evident fromthe record that the High Court is
not right in observing that ground sought to be urged was
not taken in the claimpetitionor in the wit petition. 1In
fact, the Hgh Court in the latter part of the judgnent
observes /that ‘for-the first time, the petitioner has taken
the ground in this wit petition that he could not attend
the departnental proceedings due to financial crunch as he
was not paid his subsistence allowance.’” A perusal of the
record shows that the contention urged before the H gh Court
and again before us, was al so raised before the U P.Public
Service Tribunal /and even earlier before the authorities.
The U. P. Public Service Tribunal considered it and on the
facts of the case, the Tribunal heldthat ‘' Therefore, those
rulings where person was unable to attend the enquiry for
non- paynment of subsistence allowance, resulting in enquiry
being vitiated wll not be applicable.” Apart fromit, in
reply dated 22nd January, 1979 sent to show cause notice,
the appellant specifically stated that he has not been paid
his pay and suspension allowance which cannot be withheld
and as such how coul d he be expected to reach Gorakhpur or
el sewhere due to shortage of funds. He further stated that
‘the applicant has requested a nunber of times for / draw ng
his pay and suspension all owance, but the sane coul'd not be
drawmn and sent to applicant which was a serious handicap to
appear anywhere even if he so preferred during illness and
even against the recommendations of his nedical attendant.’
The request of the appellant for paynent of subsistence
all owance is also contained in his letter dated 31st March
1978 sent to Superintendent of Police, Railways, Gorakhpur
Section, Gorakhpur. The said letter also contains the
address of the appellant. The address of the appellant is
in fact contained on various comunications sent by him to
the respondents. It is curious that the respondents could
serve all other comunications including the | show cause
notice to the appellant but in so far as paynent of
subsi stence allowance is concerned, the plea taken is that
the appellant did not intimate his address and, therefore,
the amount could not be sent. Thus, it is evident that
despite repeated requests, the subsistence all owance was not
paid to the appellant fromthe date of suspension  till
renoval . It is also evident that the appellant had
expressed difficulty to reach place of enquiry due to
shortage of funds.

Reverting now to the other reason which prevailed with
the H gh Court, nanely, the appellant having not furnished a
certificate stating that he is not engaged in any other
enpl oynment, busi ness, profession or vocation and havi ng thus
not conplied with Rule 53(2) of the Financial Hand Book, it
may be noticed that at no stage, the appellant was told that
he had to furnish such a certificate, and that he coul d not
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be paid subsistence allowance without it. It was not the
case of the respondents that in response to the appellant’s
request for paynment of subsistence allowance, he was asked
to furnish such a certificate and since he did not furnish
it, the amount of subsistence all owance was not paid to him
Therefore, the second reason for rejecting the appellant’s
contention for non- paynent of subsistence all owance also
does not deserve to be sustained.

The paynment of subsistence allowance, in accordance
with the Rules, to an enpl oyee under suspension is not a
bounty. It is aright. An enployee is entitled to be paid

the subsistence allowance. No justifiable ground has been
nade out for non-paynent of the subsistence allowance al
through the period of suspension i.e. from suspension til
renoval . One of the reasons for not appearing in enquiry as
intimated to the-authorities was the financial crunch on
account~ of non-paynment of subsistence allowance and the
other 'was the illness of the appellant. The appellant in
reply to show cause notice stated that even if he was to
appear in_enquiry agai nst-nmedi cal advice, he was unable to
appear for want of funds on account of non-payment of
subsi stence all owance. It is a clear case of breach of
principles of natural justice on account of the denial of
reasonabl e opportunity to the appellant to defend hinself in
the departnental enquiry. Thus, the departnental enquiry
and the consequent order of renmoval from service are
guashed.

In view of the aforesaid, the inmpugnedjudgrment of the
H gh Court 1is set aside and the appeal is allowed wth@
JJJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIAIIIIIIIIIIIIII
costs. @@
JJJJiJ3J
.UP 10 2; Fixed-pitch, printer 1; -n -m4 -PA4 -dFX-NORMAL -Fx -e -j; dumnbp
L....... T ... .. T ... .. T ... T ... T ... .. T...[..) T ... .. T....R




