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ACT:
I ncome Tax-Pl ace of Assessnent-Transfer of assessee’s case
to a different Conmi ssioner of @ lnconme-tax-Assessnent by
I ncome-tax O ficer-jurisdiction-Indian Income-tax Act, 1922
(XI O 1922), ss. 5, 64.

HEADNOTE:
The appellant was carrying on the business ~of a railway
contractor in a place in the district of R In April. 1943,

the Income-tax O ficer of R which was under the charge of
the Conmi ssioner of |ncone-tax, Bengal (Miufassil), served a
notice under S. 22(2) of the IndianIncome-tax Act, 1922, on
the appellant who in pursuance of the notice filed the
return on February 28, 1944. The Incone-tax Oficer/ then
served notices on himunder SS. 22(4) and 23(2) O the Act
for the production of books, etc., but before the fina
assessment was nade, the Central Board of Revenue by _an
order passed under S. 5(2) of the Act, transferred the
appel l ant’ s case along with sone other assessnent cases, to

the Comm ssioner of Incone-tax (Central), Calcutta. O
February 11, 1948, the Inconme-tax Oficer, Calcutta, to whom
the appellant’s case was assigned, issued notices again

under SS. 22(4) and 23(2) of the Act and after nmaking the
usual enquiries made the assessnent order on March 15, 1948.
The appel l ant’s appeals to the Appel | ate Assi st ant
Conmi ssioner and then to the Appellate Tribunal raising
objections to the legality of the transfer of his  case to
Calcutta and to the jurisdiction of the Incone-tax Oficer

Calcutta, were dismssed. The Appellate Tribunal held  that
as the objection related to the place of assessnment it —was
not conpetent for the Tribunal to go into that question

The appellant then nmade an application to the Comn ssioner
of Income-tax for reference under S. 66(1) of the Act, but
this was disnmissed on the ground that the assessee never
rai sed any objection before the Income-tax Officer to his
jurisdiction and that, in any case, the question of
jurisdiction could not arise out of the order of the
Tribunal. An application filed by the appellant to the Hi gh
Court under S. 66(2) of the Act was disnmi ssed and though the
order of dism ssal was not taken up on appeal, the appell ant
filed an appeal to the Suprene Court against the order of
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the Appellate Tribunal. It was contended for the appellant
that under S. 64(1) and (2) of the Act he was entitled to be
assessed by the Incone-tax Officer of the area within which
the place of his business was situate, that the
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assessnment by the Incone-tax Oficer of Calcutta was illega
assunption of jurisdiction and that, in any case, the order
of transfer by the Central Board of Revenue under S. 5(2) of
the Act was not valid because, if it wanted to transfer the
assessment proceedings from the file of one |I|ncone-tax
Oficer to another it could be done only under S. 5(7A) and
not under S. 5(2).

Held : (1) Sub-section (7A) of S. 5 which confers on the
Central Board of Revenue the power to transfer any case from
one |Income-tax Officer-to another is not a provision which
in any way nodifies or cuts down the power given to the
Central Board of  Revenue under sub-S. 2 of S. 5 which
enables it to specify as to which of the Conm ssioners woul d
perform functions in respect of different areas, persons,
i ncones. ‘or-cases or classes thereof. The two sub-sections
are conplenmentary and operate in two separate spheres.
Pannalal Binjraj v. Union of India, [1957] S.C.R 233 and
Bidi Supply Co. v. Unionof India, [1956] S.CR 267,
di sti ngui shed.

In the present case, the Central Board of Revenue directed
the Comm ssioner of Income-tax (Central), Calcutta, to
exercise his functions in respect of certain cases including
the case of the appellant and that fell under S. 5(2) and
not wunder S. 5(7A). The order of transfer was, therefore,
val i d.

(2) The jurisdiction of the Income-tax O ficer, Calcutta,
to nake the assessment on the appellant cannot be
chall enged, in view of sub-s. 5(a) of S. 64 of the Act,
under which sub-ss. (1) and (2) of “S. 64 have no application
to an assessee in respect of whom anorder has been made

by the Central Board of Revenue under S.5(2) of the Act.

(3) njections as to the place of assessnent cannot be
raised in appeal either before the Appellate “Assistant
Conmi ssi oner or before the Appellate Tribunal.

Wal l ace Brothers & Co. Ltd. v. Commi ssioner of |ncone-tax,
Bonbay, Sind and Bal uchistan, [1945] F. C R 65 and Seth
Kanhai yal al v. Conm ssioner of Incone-tax, [1936] 5 I[.T.R
739, relied on.

Dayal das Kushiram v. Conmi ssioner of Income-tax (Central),
[1939] 8 I.T.R 139 and Dina Nath Hem Raj v. Conmi ssioner of
I ncome-tax, (1927) I.L.R 49 All. 616, distinguished.
Consequently, as the question as to the place of ~assessnent
could not arise out of the order of the Appellate Tribuna
no such question of law could be referred to the H gh Court.

JUDGVENT:

Cl VIl APPELLATE JURI SDICTION: G vil Appeals Nos. 384 and 385
of 1957.

Appeal by special |eave fromthe Order dated Novenber 28
1952, of the Income-tax Appellate
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Tribunal (Calcutta Bench) in|l.T.A No. 4067 and E P.T.
Appeal No. 391 of 1951-52.

N. C. Chatterjee, B. Sen Gupta and B. P. Maheshwari, for
the appel |l ant.

K. N. Rajagopala Sastri, R H Dhebar and D. Gupta, for
the respondents.

1959. WMarch 2. The Judgment of the Court was delivered by
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KAPUR, J.-These two appeal s pursuant to special |eave are
brought against two orders of the |Inconetax Appellate
Tri bunal (Cal cutta Bench) dated Novenber 28, 1952, passed in
appeal No. 1. T. A 4067 of 1951-52 in respect of incone-tax
assessment for the assessnent year ending 31st March, 1944,
and in appeal No. E. P. T. A 391 of 1951-52 in respect of
Excess Profits tax assessnent of the appellant for the
chargeabl e accounting period ending March 31, 1943. The
original assessee was R B. Seth Teomal who was the manager
of a H ndu undivided famly. On Seth Teomal's death on My
30, 1944, Seth Otanmal became the nanager. He is now the
appel | ant representing the Hi ndu undivided famly. He wll
be terned as the appellant in these appeals. Seth Teonal
was carrying on the businesss of a railway contractor at
Lalmonirhat in the district of Rangpur which is now in
Paki stan. In April 1943 a notice was served on hi munder s.
22(2) of the Income-tax Act (hereinafter called the Act).
He filed the return on February 28, 1944. The | ncone-tax
O ficer, Rangpur, served notices on himunder ss. 22(4) and
23(2) for ~production of books, “etc. It appears that
assessment  proceedi ngs continued before the | ncome-t ax
O ficer Rangpur, but no final ‘assessment was made.

According to an affidavit which has now been filed in this
Court the Central Board of Revenue by an order passed under
sub-s. (2) of s. 5/of the Act assigned the appellant’s case
along with sonme other assessnent cases to the Conmi ssioner
of Income-tax (Central), Calcutta. The order contains the
following endorsements which give an indication of the
reason for the case being assigned to the Comm ssioner of
I ncome. tax (Central):
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" Copy forwarded to

(L) e
(2) Conmissioner of Inconme-tax (Central), Calcutta. These
cases are reported to have E. P.-T. liabilities "

Thus the appellant’s case which was before an inconetax
Oficer within the area in charge of the Conm ssioner of
I ncome-tax, Bengal (Mofissil) was withdrawn from hi'm and was
assigned to the Conmissioner of - |Income-tax (Central),
Cal cutta. On February 11, 1948, the |Incone-tax  Oficer
District NC (lI. T. cumEP.T.) to whom it appears the
appel l ant’ s assessment case was assi gned issued notice again
under ss. 22(4) and 23(2) of the Act. That officer after
nmaki ng the wusual enquiries nmade the assessnment order - on
March 15, 1948. The order for Excess Profits Tax assessnent
was made on March 30, 1948.

Agai nst these orders two appeals were taken to the Appellate
Assi stant Conmi ssioner on April 30, 1948. In the appea
agai nst income-tax assessnment the appellant inter ‘alia
rai sed the following two grounds in regard to t he
jurisdiction of the Income-tax Oficer, Calcutta:

" 5. For that the petitioner is not aware of any | order
passed for the transfer of the case from Rangpur to Calcutta
and it is submtted that wthout such an order and
conmuni cati on of such order the assessnent is challengeable
for want of jurisdiction"

" 32. For that the appellants challenge the jurisdiction as
there was no proper order of transfer and the business was
carried on outside Calcutta and assessnents had never before

been nmade in Calcutta”. But no such ground was taken in the
appeal agai nst Excess Profits Tax assessment. The Appellate
Assi stant Conmm ssioner dismssed both these appeals. In

regard to jurisdiction he held:-
" 1t however appears fromrecords on band that the principa
pl ace of business of the concern was at Rangpur and as the
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income attracted E. P. T. liability the case was transferred
to Calcutta wunder Oders of C. B. R Hence there is no
substance in the contention of the |earned Advocate which

fails
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The appellant then took two appeals to the Inconetax
Appel | ate Tri bunal . In the appeal against i ncomet ax

assessment he took two objections in regard to jurisdiction
" For that the objection taken before the learned A A C
on jurisdiction should not have been summarily di sposed of
by passing reference to an order of transfer of the case
from Rangpur to Calcutta without at the sane tine discussing
when the question of jurisdiction was seriously raised and
how and under what circunmstances and to, whomwas the case
transferred and for what purpose

" 2. For that the appellant begs leave to repeat that
transfer was not |egal or proper and was not made by any
proper authority tolegalise such transfer "

In the Excess Profits Tax appeal also this tine an objection
was taken-as to jurisdiction

" For that the assessnent is bad in | aw having been nmade
wi t hout jurisdiction”

The Appel |l ate Tri bunal held against the appellant in a short

par agr aph:

" So far as the first objection is  concerned, in our
opinion, it is not within our jurisdiction to go into this
matter. The objection relates to the place of assessnent.

As held in 1945 T. T. R 39 (Wil lace Brothers, & Co. Ltd .
Conmi ssi oner of Income-tax, Bonmbay, Sind and Bal uchi stan,
Federal Court) the question as to the proper place of
assessment is not one for adjudication by a Court or by any
Appel late Authority. Consequently we overrule the first
contention of the Assessee."

The Tribunal thus held that as the objection related to the
pl ace of assessnment the Tribunal was not conpetent to go
into that question. Upon this the appellant applied for a
reference to be made under s. 66(1) of the Act and prayed
for five questions to be referred. The two questions
relating to jurisdiction were: -

(1)" Had the Incone-tax O ficer (Non-Conpanies |ncone-tax
cum Excess Profits Tax’ District, Calcutta, jurisdiction to
make the assessnent ?

39
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(2)Was the Income-tax Appellate Tribunal correct in the
circunmstances in holding that it has no jurisdiction to
determ ne the conpetence of the Income-tax O ficer in nmaking
t he assessment ?"

In the " facts of the case " attached to the grounds of
Appeal it was stated that the accounts were produced before
the I ncone-tax Officer, Calcutta, under protest because the
jurisdiction of that officer was being challenged. In reply
to this the Conm ssioner after referring to Wal |ace
Brothers’ case (1) stated that it did not appear from the
assessment record that the assessee ever raised any
objection to the jurisdiction of the Incone-tax Oficer and
if it had been taken the matter woul d have been referred by
the Income-tax Oficer to the Conm ssioner as required by
aw. This- application under s. 66(1) was dism ssed on the
ground that the question of jurisdiction could not arise out
of the order of Tribunal and reliance was placed on Willace
Brothers' case (1) and Seth Kanhaiyal al v. Comni ssioner of
Income-tax (2 ). The appellant applied to the H gh Court
under s. 66 (2) of the Act and prayed for the following two




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

guestions and sone others to be referred :-
(i)" Had the Incone-tax Officer (NN C 1. T. CumE P. T.
District Calcutta) jurisdiction to nake the assessnment ?
(ii)Was the Inconme-tax Appellate Tribunal correct in the
circunmstances in holding that it had no jurisdiction to
determ ne the conpetence of the Inconme-tax Officer in making
the assessnent?"
The High Court dismissed this application on July 23, 1954,
No appeal has been filed in this Court against the order of
the H gh Court but an appeal has been filed against the
order passed by the Income-tax Appellate Tribunal
On behalf of the Revenue a prelimnary objection was taken
that as no appeal had been filed against the order of the
Hi gh Court that order had becone final and this Court,
therefore, should not entertain the appeal against the order
of the Tribunal and reliance was placed on the observations
of Venkat ar ana
(1) [1945] F.C.R 65; 13 |I.T.R 39.

(2) [1936] 51.T.R 739.
307
Aiyar, J., _in CGovinda Rajulu Midaliar v. Conmi ssioner of
I ncome-tax (1). At p. 810 it was observed:
" The present appeal i's against the decision of the Tribuna
itself 1t is no doubt true that this Court has decided in
Dhakeswari Cotton MIls Ltd. v. Conmi ssioner of |ncome-tax,
West Bengal (2) that an appeal lies under article 136 of the
Constitution of India to this court against a decision of
the Appellate Tribunal under the I|Indian Income-tax Act. But
seeing that in this case the appellant had noved the High
Court and a deci sion has been pronounced adverse to him and
this has becone final, obviously it would not be open to him
to question the correctness of the decision of the Tribuna
on grounds whi ch m ght have been taken in an appeal | agai nst
the judgnment of the High Court. Al the points urged before
us were taken in the reference under s. 66 (2) of the Indian
I ncome-tax Act. It would therefore follow that these
grounds are not open to the appellant”.
But counsel for the appellant relied on Dhakeswari Cotton
MIlls Ltd. v. Comm ssioner of Inconme-tax (2) where the scope
of appeals under Art. 136 were set out by the learned Chief
Justi ce. In this case however it is not necessary to go
into this question because in our opinion there is little
substance in the appeal itself.
Counsel for the appellant has urged two grounds in support
of his appeal: (1) that his place of business was
Lal moni rhat and under s. 64 (1) and (2) of the Act ~he was
entitled to be assessed by the Incone-tax Oficer of that
area and (2) that assessnent by the Incone-tax (O ficer of
Calcutta was an illegal assunption of jurisdiction and
therefore he was entitled to have the order of assessnent
guashed. In order to decide these questions reference has
to be nmade to the schene. of the Act. The provi sions
relevant to the issue of jurisdiction are ss. 5 and 64. The
former is headed I ncome-tax authorities " and the |atter
Pl ace of assessnent ". Assessnent is made by the |ncone-tax
Oficer under s. 23 (3). Against an order of assessnent or
the liability to be assessed an appea
(1) [1958] 34 I.T.R 807, 810.
(2) [1955] 1 S.C. R 941, 949.
308
lies under s. 30 to the Appellate Assistant Commi ssioner and
a further appeal to Incone-tax Appellate Tribunal under s.
33 of the Act. And then a reference can be made by the
Tribunal to the High Court under s. 66 (1) of the Act and if
the Tribunal does not make such reference the H gh Court can
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under s. 66 (2) be noved and it can then direct that such
reference be made.

The heading of s. 64 is " Place of assessnent Sub-secti on
(1) of s. 64 provides that the assessee shall be assessed by
the Income-tax Oficer of the area in which he carries on
his business. Sub-section (2) lays down that in all other
cases an assessee shall be assessed by the Incone-tax
Oficer of the area in which he resides. Under these two
sub- sections therefore the appellant, because he was
carrying on business at Lalnonirhat, had to be assessed by
the I ncone-tax Officer of that area, i.e., by the Income-tax
Oficer of Rangpur. Sub-section (3) of that section
provides that if a question as to the place of assessnent
arises, it is to be determined by the Conmi ssioner of
I ncome-tax or by Central Board of Revenue according as the
case may be. Under the first proviso to this sub-section
before the question as to the place of assessnent is
determ ned the “assessee has to have an opportunity of
representing his views and under the second proviso the
pl ace of assessment cannot be called into question by the
assessee if he has nade a return in'response to the notice
under sub-s. (1) of s. 22and has stated therein the
principal place where he carries on his business or if he
has not made such a return, the tinme specified in the notice
has expired. The third proviso to this subsection is:

" Provided further /that if the place of  assessnent -is
called in question by an assessee the Incone Tax O ficer
shall, if Dot satisfied with the correctness of the claim

refer the matter for determ nation under this  sub-section
bef ore assessnent is made "

Thus under s. 64(3) the question of determ nation.as to the
pl ace of assessnent only arises if an objection is taken by
the assessee and the Inconme Tax O ficer has any doubts as to
the matter. But the determ nation
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is to be by the Comm ssioner of Income Tax or the  Centra
Board of Revenue. The Act does not 'contenplate any other
aut hority.

It was contended on behal f of the assessee that he produced
hi s accounts before the Incone Tax O ficer at Cal cutta under
pr ot est. There is no mention of this protest in the
assessment file and that is what was stated by the
Conmi ssioner of Incone Tax in his reply which he gave on
March 3, 1953, before the Income-tax Appellate Tribunal ~and
whi ch has been set out above. |f such an objection had been
rai sed the question would have been referred by the | ncome-
tax O ficer to the Conm ssioner as required under-s. 64(3).
That stage never arose because the objection does not . seem
to have been taken at the stage when it shoul d  have / been
taken, i.e., before the Inconme-tax O ficer, Calcutta.

But it is contended by counsel for the appellant that in the
present case there is an illegal assunption of jurisdiction
as the officer who nade the assessnent had no jurisdiction
at all to make the assessment. It was al so contended  that
if the Central Board of Revenue wanted to transfer the
assessment proceedings fromthe Incone-tax Oficer, Rangpur
to the Incone-tax Oficer at Calcutta, it could only
exerci se that jurisdiction by nmaking an order under s. 5(7A)
and not under s. 5(2) of the Act. He relied on Taylor wv.
Taylor (1) where it was held that if a node of exercise of
power is laid down in the statute it has to be exercised in
that way and no other. He also relied on Nazir Ahnad v. The
King Enperor (2). He further contended that this was not a
case which fell under s. 5(2) of the Act. Section 5(7A)
gives to the Central Board of Revenue the power to transfer
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any case fromone Inconme-tax O ficer to another which can be
nad6 at any stage of the proceedings and does not
necessitate the reissuing of a notice under s. 22(2) if it
had al ready been issued by the Income-tax O ficer from whom
the case is transferred and in the explanation- the word
case’ in relation to any person whose nane is specified in
the order of transfer neans

(1) (1875) 1 Ch. D. 426, 431

(2) (1936) L.R 63 |I.A 372
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all proceedi ngs under the Act which may be pending on the
date of the transfer and includes all proceedi ngs which my
be commenced after the date of the transfer.

Section 5 although headed | Income-tax authorities’ also
gives to the Central Board of Revenue and the Conmi ssioners
of Income-tax certain powers in regard to withdrawi ng of
cases from one area into other and from one |ncone-tax
Oficer to another. ~Sub-section (2) of this section gives
power 'to 'the Central Governnent to appoint as nmany Comm s-
sioner’s " of Incone-tax as it thinks fit and they have to
perform their— functions in respect of different areas,
persons and bases or cl asses thereof. The relevant portion
of the sub-section isas follows: -

S.5(2) " The Central Governnent may appoint as many
Conmi ssioners of Incone-tax as it thinks fit and they shal
performtheir functions in respect of such areas or of such
persons or cl asses of persons or of such inconmes or classes
of incomes or of such cases or classes of cases as the
Central Board of Revenue may direct.................
In the present case there are nore than one Comm ssioner of
Income-tax in Bengal and the Central Board  of Revenue
assigned certain cases including the case of the appellant
to the Commi ssioner of Income-tax (Central) at Calcutta for
the exercise of his functions as Conmmi ssioner. Nowthis is
a power which the Central Board of Revenue di d possess under
sub-s. (2) of s. 5. As to which Inconme-tax Oficer was to
deal with that case was for the Conm ssioner of |Inconmetax to
desi gnat e.

Sub-section 7A of s. 5 confers onthe Central® Board of
Revenue the power to transfer any case fromone |ncone-tax
Oficer to the other which can be done at any state of the
pr oceedi ngs. This sub-section is not a provision which in
any way nodifies or cuts down the power given to the Central
Board of Revenue under s. 5(2). The two sub-sections are
conpl ementary and operate in two separate  spheres. Sub-
section (2) is for the purpose of specifying as to which of
the Conmi ssioners woul d perform functions in respect of
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different areas, persons, incones or cases or classes
t her eof .

It was argued that s. 7Ais a special provision and it
necessarily excludes the operation of sub-s. (2) but as we
have sai d above the two sections are not nutual ly exclusive.
They operate in two different spheres, their areas  of
operation are different and therefore the power which the
Central Board of Revenue exercised in the present case

cannot be said to be illegal . It was not transferring the
appellant’s case fromthe Incone-tax Officer, Rangpur, to
t he I ncome-t ax Oficer, Calcutta. It directed t he

Conmi ssioner of Incometax (Central), Calcutta, to exercise
his functions in respect of certain cases including the case
of the appellant and that falls under s. 5(2) and not wunder
s. 5(7A).

Ref erence was nmde to Pannalal Binjraj v. Union of India
(1). But that was a case in which the question raised was
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of constitutional validity of sub-s. 7A of s. 5 and it was
held that it was a neasure of adm nistrative conveni ence and
was valid and neither infringed the fundanental rights under
Art. 14 nor under Art. 19(1)(g). There are no observations
in that case which mlitate against the view that sub ss.
(2) & (7A) operate in different areas nor did that question
arise in that case. The contention there raised was that
sub-s. 7A conferred arbitrary and uncontrolled powers of
transfer and was discrimnatory and violative of t he
provi si ons of Art. 14 and inposed an unr easonabl e
restriction on the right to carry on trade or business in
contravention of Art. 19 (1)(g). Counsel referred to Bid
Supply Co. v. Union of India (2) But that case al so does not
deal, with the natter now before us. The sinple question to
be decided is whetherthe Income-tax Oficer, Calcutta,
could nake the assessnment in the appellant’s case. The
submi ssion that there was illegal assunption of jurisdiction
by the Incone-tax O ficer of Calcutta is not well-founded.
If the Central Board of Revenue had the power to direct the
Conmi ssioner of Incometax (Central), Calcutta, to exercise
his functions-in

(1) [1957] S.C.R 233, 266.

(2) [1956] S.C.R 267.
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respect of several 'cases including the appellant’s nmentioned
in the order dated Novenber 29, 1946, as indeed it had under
s. 5(2), then neither that order could be chal |l enged nor the
power of the Incone-tax Officer, Calcutta, ‘to make the
assessment. After an order by the Central Board of Revenue
under s. 5(2) of the Act the provisions of sub-ss. (1) and
(2) of s. 64 have no application because of sub-s. (5a) of
s. 64 which is as follows :

Sub-s. 5 " The provisions of sub-section (1) and subsection
(2) shall not apply and shall be deemed never at any tine to
have applied to any assessee-

(a) on whom an assessnent or reassessnment for the purposes
of this Act has been, is beingor is to be made’ in the
course of any case in respect of which a Conmi ssioner of
I ncome-tax appointed without reference to area -under sub-
section (2) of section 5 is exercising the functions of a
Conmi ssi oner of |ncone-tax".

In view of this provision no objection can be taken on - the
ground of sub-sections (1) and (2) of s. 64.

Counsel for the appellant relied on a judgnent of the Bonbay
H gh Court in Dayal das Kushiramv. Conmi ssioner of |ncome-
tax (Central) (1), where it was held that s. 64 was i ntended
to ensure that as far as practicable the assessee should be
assessed locally, i. e., by the Income-tax Oficer of the
area in which the assessee carries on business  and  there
nmust, so far as the exigencies of the case allow, be sone
reasonabl e relation to the place where the assessee  carries
on business or resides. In that case the assessee was
carrying on business in C Ward and the proper officer -under
S. 64 to assess himwas the Incone-tax Oficer of that Ward.
As a result of the coming into force of s. 5(2) the
Conmi ssioner of Incone-tax (Central) was created without
reference to the area. The case of the assessee on whomthe
noti ce had been served but had not been assessed in due
course assigned to the Conm ssioner of Incone-tax (Central)
who designated an Income-tax O ficer for assessment of the
assessee. The assessee thereupon nmade an application under
s. 45 of

(1)[21939] 8 I.T.R 139.
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the Specific Relief Act and prayed for direction to the
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Conmi ssioner of Incone-tax (Central) and the |Inconetax
Oficer to whomhis case had been assigned to forbear from
continuing the proceedings on the grounds that the |ncome-
tax O ficer had no jurisdiction having regard to s. 64 of

the Act. It was held that the Income-tax Officer was not
the Incone-tax O ficer of the area in which the assessee was
carrying on business. It was also held that in spite of the

insertion of s. 5(2) of the Act such assessment was W thout
jurisdiction because there was no anmendnent of s. 64. As a
result of this judgment O dinance | X of 1939 was pronul gat ed
whi ch subsequently was enacted as subs. 5 of s. 64. After
the Ordi nance the assessee Dayal das Kushiram was assessed by
the same Oficer and after unsuccessful appeals to the
Conmi ssioner of Inconme-tax and the Appellate Tribunal he
nmade an application under s. 66(1) on three questions: (1)
Whet her the order passed by the Comm ssioner of |nconetax
deciding the place of assessnent of the assessee could be
the subject matter of appeal to the |Inconetax Appellate
Tribunal; ~ (2) Whether the Tribunal had the power to
entertain an appeal on the question as to the place of
assessnent.  of ‘an assessee even.in the absence of the order
of Commi ssioner of Income-tax and (3) whether the question
,as to the place of assessnent is a question of law arising
out of the order of the Appellate Tribunal. It was held
that the order of 'the Conm ssioner was nade under s. 5(2)
and not under s./ 64(3) and as the O di nance had
retrospective effect these questions did not -arise and that
the assessnent of 'the assessee was validly nade by the
I ncome-tax O ficer and the O dinance removed the invalidity
of the orders made prior to the passing of the Odinance so
far as they related to the assessee. Beaunont, C. J., held
that the Income-tax Act did not determne the place of
assessnent but the officer who had to assess and that there
could be no appeal under the Act against the order ' of the
Conmi ssi oner as to the place of assessnent, but only against
the order of assessnent of the Income-tax Oficer
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Counsel for the appellant also relied 'on the judgment of
the Allahabad Hgh Court in Dna Nath Hem  Raj V.
Commi ssioner of Inconme-tax (1). |In that case the assessee
was carrying on business at Cal cutta and he was sought to be
assessed at Kanpur and an objection was taken to the I'ncone-
tax O ficer, Kanpur, naking the assessnent. The Incone-tax
Oficer did not proceed in accordance with s.  64(3) and
therefore it was held that assessnent made by him was
without jurisdiction. |In the present case no question has
been raised as to the jurisdiction of the Incone-tax O ficer
who nmade the assessnent and apart fromthat the  order’ was
nmade by the Central Board of Revenue under s. 5(2) of the
Act and s. 64(5) becomes operative and sub-ss. (1l)-and (2)
of s. 64 are inoperative. See also Seth Kanhaiyalal V.
Conmi ssi oner of | nconetax (2).

The question then-arises whether the objection as to the
place of assessment, i. e., by the Incone-tax Oficer  of
Calcutta could be challenged in appeal to the Appellate
Assi st ant Conmi ssioner and then before the Appel | ate
Tri bunal . In our opinion it could not be. The scheme of
the Act shows that no appeal in regard to the objection to
the place of assessment is contenplated under the Act.
Under s. 64(3) of the Act a question as to the place of
assessment, when it arises, is det er m ned by t he
Conmi ssi oner. Any such order cannot be nade a ground of
appeal to the Appellate Assistant Conmm ssioner under s. 30
of the Act which provides for appeals against orders of
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assessnment and other orders enunerated ins. 30 but no
appeals is there provided against orders nmade under s.
64(3). Simlarly appeals to the Appellate Tribunal which
lie wunder s. 33 of the Act also do not provide for any
appeal on the question of the place of assessnent. In
Wal | ace Brothers’ case (3) at p. 79 Spens, C. J., after
referring to s. 64(3) and the proviso thereto said:

" These provisions clearly indicate that the matter is nore
one of adm nistrative conveni ence than of

(1) (1927) I.L.R 49 Al. 616. (2) [1936] 51I.T.R 739.

(.3) [1945] F.C R 65: 13 I.T.R 39.
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jurisdiction and in any event it is not one for adjudication
by the Court............... This confirns us in the view

that the schene of the Act does not contenplate an objection
as to the place of assessnent being raised on an appea
agai nst the assessment after the assessnent has been nmade.
As we have al ready pointed out, the objection was not raised
in the present case even bhefore the Appellate |ncone-tax
O ficer but-only before the Appellate Tribunal "

There is-nothing in the Bidi Supply case (1) which in any
way detracts from the efficacy of the decision of the
Federal Court in Wallace Brothers’ case (2). We have
already said that Bidi Supply case (1) deals with the vires
of s. 5(7A).

In this view of the matter the question as to the place of
assessnment does not arise out of the order of the Incone-tax
Appel l ate Tribunal ‘and therefore no question of |aw could be
referred nor could the H gh Court make such order under s.
66(2). In our opinion, the Hgh Court rightly dismssed the
appel l ant’ s application for directing the case to be stated
under s. 66(2) of the Act.

The appeals therefore fail and are disnmissed with costs. In
the circunstances of the case there will ‘be only one set of
costs.

Appeal s di sm ssed.

(1) [1956] S.C R 267. (2) [1945] F.C.R 65; 13 1.T.R 39.
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