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OXxTMDXIADO

ACT:

Representation of the People Act, 1951, ss. 31(1), 77(1)
81(1)--1f material anendnent of election petition can be
allowed after expiry of periodin S 81(1) wthin  which
petition itself rmust be filed-Signature and authentication
of petition wunder S. 31(1)-If authentication can be done
subsequent to presentation of petition--Voluntary /expenses
to help candidate's election-If [iable to be included within
l[imts under S. 77(1).

HEADNOTE:

The first respondent was elected to the WMudhya Pradesh
Legi slative Assenbly in February 1967. The appellant, a
voter in the constituency, challenged his election by an
el ection petition claimng that the nom nati on paper of one
D was illegally rejected by the Returning Oficer and . that
the respondent had committed several corrupt practices; it
was also alleged that the Maharaja and Rajnmata of ~ Gnal i or
had helped the first respondent’s election in a nunber of
ways and had in effect acted as his agents and had incurred
consi der abl e expendi ture whi ch exceeded t he [imts
prescribed by the statute. The High Court dism ssed the
petition and also dismssed an application nade by the
petitioner for amendnent of the petition to include a new
allegation on the ground that it was nade after the expiry
of the period prescribed for filing an election petition

On appeal to this Court,

HELD : Dismissing the appeal : (i) The Hgh Court had
rightly held that it could not exercise its power to permt
amendnment of a petition so as to allow new grounds or char-
es to be raised or the character of the petition to be so
altered as to make it in substance a new petition, if a
fresh petition on those allegations would be barred on the
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date of the proposed anendnent.

Hari sh Chandra Bajpai v. Triloki Singh [1957] S.C.R 370;
fol | owed.

(ii) The mark nade by the proposer on D s nomination paper
was not authenticated or attested by one of the designated
officers as required under s. 31(1) read with the definition
of the expression "sign" ins. 2(1) of the Representation of
the People Act, 1951, and the provisions of r. 2(2) of the
Conduct of Election Rules. 1961. It was therefore rightly
rejected by the Returning.- Oficer

The requirenment of s. 33(1) of the Act that the nom nation
shall be signed by the candidate and by the proposer is
nmandat ory. Si gni ng, whenever signature is necessary, nust
be in strict accordance with the requirenents of the Act and
where the signature cannot be nmade it "nust be authorised in
the nmanner prescribed by the Rules." Attestation is not a
nmere technical or wunsubstantial requirenent wthin the
meani ng- of s. 36(4) of the Act -and cannot be, dispensed
with. The attestation and the satisfaction nust exist at
the stage of presentation and om ssion of such an essentia
feature may not be subsequently validated at the stage of
scrutiny any nore than the omi ssion of a candidate to sign
at all could have been. [532 F, 533 D F]

531

Rattan Annmol Singh/and Another v. Atma Ram & Qthers [1955] 1
S.C.R 481; referred to

(iii) The High Court had rightly held on the evidence
that none of the corrupt practices alleged was proved.
Unless it is established that expenditure was ‘incurred in
connection wth the election by the candidate or by his
el ection agent or was authorised by himitis not liable to
be included under s. 77 of the Representation of the People
Act. Expenses incurred by any other agent or person w thout
anyt hi ng nore need not be includedin the account or return
as such incurring of expenditure would be purely voluntary.
Assuming in the present case that expenditure was incurred
by the Maharaja and the Rajmata of Gaalior for the purpose
of canvassi ng votes agai nst the principal candidate opposing
the first respondent, in the absence of any evidence to show
that the Mharaja and the Rajnata of Gaalior acted as
election agents of the first respondent or the expenditure
was authorised by himit was not |liable to be included in
the account of the el ection expenses.

[541 D F]

JUDGVENT:

clviL APPELLATE JURI SDI CTI ON: Cvil Appeal No.
1526 of 1968.

Appeal under S. 116-A of the Representation of the People
Act, 1951 fromthe judgnent and order dated May 4, 1968 of
the Madhya Pradesh High Court in Election Petition No. 39 of
1967.

G L. Sanghi, Sobhag Mal Jain and B. P. Mheshwari, for
the appel |l ant.

H. R Gokhale, P. L. Dubey, Raneshwar Nath and WMahi nder
Narain, for respondent No. 1.

V. C. Parashar, for respondent No. 4.

The Judgrment of the Court was delivered by

Shah, J. At the general elections held in February 1967,
Brijraj Singh (first respondent in this appeal) was decl ared
elected to a seat in the Madhya Pradesh Legislative Assenbly
from the Sabalgarh Constituency defeating hi s riva
candi date Raja Pancham Singh by 1706 votes. The appell ant
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Ram Dayal who is a voter in the constituency noved an
el ection petition in the H gh Court of Madhya Pradesh for an
order setting aside the election on two grounds :

(1) that the nomination paper of one Dhan

Ram was illegally rejected by the Returning

Oficer; and

(2) that Brijraj Singh and his agents

comm tted severa

corrupt practices in relation to the election
A third ground that Dataram (third respondent in this
appeal ) when his nom nation was accepted was bel ow the age
of 25 and was on that account inconpetent to stand for
el ection, was sought to set up a new ground nade after the
expiry of the period prestion. The application was
di sall owned by the High Court. The High Court held that an
application for amendnent which sought to be set up by an
application for _amendnent of the election peticribed for

filling an election petition cannot be entertained. On

532

a consideration of the evidence the H gh Court rejected the
ot her grounds, and dism ssed the petition. The appel | ant

has appealed to this Court.

An election petition has, wunder S. 81 (1) of t he
Representation of the People Act, 1951, to be filed wthin
45 days of the date of ‘the publication of the result of the
el ecti on. An application for setting aside the election

that Dataram was bel ow t he age of 25 and on that account the
election was liable to be set aside under S. 100(1)(d)(i) of
the Act made on August 15, 1967, would plainly have been
barred, and by amendment the ground could not be permtted
to be added. This Court in Harish Chandra Bajpai v. Tril ok

Singh(1) held that the Election Tribunal” has power to allow
an amendnent in respect of particulars of illegal and
corrupt practices, or to permt new instances to be
i ncl uded. provided the grounds or charges are specifically
stated in the petition, but its power to permt anmendnent of
a petition under O VI r. 17 of .the Code of Civil Procedure

will not be exercised so as to allow new grounds or charge,
to be raised or the character of the petition to 'be so
altered as to make it in substance a new petition, if a

fresh petition on those allegations would on the date of the
proposed anendnment be barred. By the anendnment a new ground
for setting aside the election was sought to be introduced,
and the High Court was right in rejecting the application
for anendnent.

The plea that the rejection of the nonination paper of Dhan

Ram by the Returning officer was illegal has no ~substance.
On January 19, 1967 Dhani Ram delivered to the Returning
Oficer two nomnation papers signed by hi m Each

nom nati on paper bore a thunb inpression of one Gokla as the
proposer. But the thunb inpressions were not authenticated
or attested in the presence of the Returning officer or any
other officer specified in the Rules. The Returning Oficer
rej ected the nom nation papers.
Sec. 33(1) of the Representation of the People Act, 1951,
requires that each candidate shall deliver to the returning
of ficer a nom nation paper conpleted in the prescribed form
and signed by the candidate and by an elector of the
constituency as proposer. The expression "sign" is defined
in s. 2 (1) of the Act as anmended by Act 27 of 1956 as
nmeaning "in relation to a person who is unable to wite his
nane authenticate in such manner as nay be prescribed"
Rule 2(2) of the Conduct of Election Rules, 1961 provides :
"For the purposes of the Act or these rules, a
person who is unable to wite his nane shall




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

unl ess otherw se expressly provided in these
rul es, be deened to have signed an instrunent
or other paper if-
(1) [1957] S.C. R 370.
533
(a) he has placed a mark on such instrunent
or other paper in the presence of the
Returning officer or the Presiding officer or
such other officer as may be specified in this
behal f by the El ecti on Comi ssion
(b) such officer on being satisfied as to
his identity has attested the mark as being
the mark of ‘that person
Where a person is unable to wite his nane, he may place his
mark on the instrument or other paper and the requirenents
of law are conplied with, provided he puts the mark in the
presence of the Returning officer or the Presiding officer
or such other officer as may be specified in that behalf by
the El ection Comm ssion and such officer on being satisfied
as to  hisidentity attests the nark as being the mark of
that person. Gokla was illiterate. ~He inpressed his thunb
mark on the nomination paper : but it was not placed in the
presence of any of the designated officers, nor was there
any authentication  or attestation of the thunmb-mark The
requi rement under /s. 33 (1) of the Act that the nonmination
-shall be signed by the candidate and by the proposer is
nmandat ory. Si gni ng, whenever signature is necessary, nust
be in strict accordance with the requirements of the Act and
where the signature cannot be witten it nmust be authorised
in the manner prescribed by the Rules. Attestation is not a
nere technical or unSubstantial, requirement  wthin the
neani ng of s. 36(4) of the Act and cannot be di spensed with.
The attestation and the satisfaction nmust exist at the stage
of presentation and oni ssion of such an~ essential | feature
may not be subsequently validated at the stage of scrutiny
any more than the om ssion of a candidate to sign at al
could have been : Rattan Annpbl Singh and Another v. Atnma Ram
& Ot hers.(1). The nom nation papers of Dhani Ramwere /filed
on the last day fixed for receiving the nom nation papers.
Not being attested as required by law on the date of filing,
the defect could not be rectified at the time of ~ scrutiny.
Evi dence of wtnesses for the appell ant who deposed -t hat
that at the date of scrutiny. Gokla was present outside the
office of the Returning Oficer and that Dhani Ram brought
to the notice of the Returning Oficer ~that  Gokla was
present and that his signature nay be attested, and that the
Returning officer declined to accede to the request need not
be considered. The Returning officer could not allow Dhan
Ram or his proposer to rectify the defect in the  nonination
papers after the last date of nom nation
Several corrupt practices were set up in the petition. The
corrupt practices relied wupon by the appellant in this
appeal may be broadly classified under three heads
(1) [21955] 1 S.C.R 481
534
(1) that on January 19, 1967, Brijraj Singh
paid Rs. 250 to Sone Ram respondent No. 5 at
Morena and successfully persuaded himnot to
file his nom nation paper.
(2) that Brijraj Singh and his agents toured
the constituency in a jeep fitted with a
m crophone and visited nany villages and
del i vered speeches reflecting upon t he
character and conduct of Raja Pancham Singh a
candi dat e sponsored by the Congress Party.
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One Chhotey Lal respondent No. 4 was nmade to contest the
election by Brijraj Singh to "divide the votes of Raja
Pancham Singh" and that Chhotey Lal who supported the
candi dature of Brijraj Singh nmade statements between January
20, 1967 and February 19, 1967 and distributed leaflets
containing statenents of fact relating to the persona
character and conduct of Raja Pancham Singh which were fal se
to the know edge of Chhotey Lal or who did not believe them
to be true, and that the leaflets were issued and circul ated
with the consent of Brijraj Singh, and
(3) that the Mharaja Scindia of Gwalior
acconpanied by Brijraj Singh visited severa
vil | ages i'n a helicopter and addr essed
el ection neetings in support of t he
candi dature of Brijraj Singh and the Maharaja
acted as his agent and incurred expenditure
for ~carrying on election propaganda : if the
expendi ture incurred for the purpose of
obtaining the wuse of the helicopter and a
fleet of notor cars used by him were taken
i'nto account, such expenses being incurred or
aut horised by Brijraj Singh would considerably
exceed the limt prescribed by the statute.
In the view of the H gh Court Chhotey Lal did commt a cor-
rupt practice in that he distributed on January 29, 1967 at
Kelaras village |leaflets containing statements of fact
relating to the personal conduct of Raj a Pancham Si ngh, but
it was not proved that Chhotey Lal contested, the election
at the instance of Brijraj Singh "to divide the votes of
Raj a Pancham Si ngh" or that he was the agent at any tinme of
Brijraj Singh nor was it proved that Chhotey Lal  ‘had ever
supported the candidature of Brijraj Singh  or ‘that any
panphl et of the nature circulated by Chhotey Lal was ' issued
or circulated by Brijraj Singh. In that viewthe Hi gh Court
held that the election of Brijraj Singh was not materially
affected by the candi dature of Chhotey Lal. ’'Me H gh Court
rejected the contention of the appellant that Brijraj Singh
conmtted other corrupt practices alleged. The H'gh / Court
accord-
535
ingly passed an order declaring that the appellant had
failed to establish that Brijraj Singh had committed any
corrupt practice with which he was charged. The Hi gh~ Court
di smissed the election petition filed by the appellant with
costs, but declared that the 4th respondent- Chhotey Lal was
guilty of the corrupt practice within the nmeaning of s. 123
(4) of the Act and was on that account disqualified for a
period of six years fromthe date of the order under s. 8A
of the Act. Against that order this appeal has /been
preferred by the appellant.
Chhotey Lal has not appeal ed against the order  recorded
against him He is inpleaded as a party-respondent and he
has appeared before this Court through counsel. At the
hearing counsel appearing for Chhotey Lal urged that the
finding of the High Court that Chhotey Lal was guilty of the
cor rupt practice charged against him is contrary to
evidence. But in the absence of an appeal filed by Chhotey
Lal the ground cannot be pernitted to be agitated by him
The appeal was filed by the appellant challenging the order
of the H gh Court refusing to set aside the election of
Brijarj Singh on the three grounds set out hereinbefore. the
scope of the appeal cannot be expanded by permitting chhotey
lal who could have but has not chosen to appeal, to plead
that he has not conmitted any acts anobunting to a corrupt
practice.
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The case that Brijraj Singh gave Rs. 250 to Sone Ram and
i nduced himto withdraw his candidature is unreliable. One
Shanker Lal deposed that on January 19, 1967, he nmet Brijraj

Singh and Sone Ramin the conpound of the office of the
Col l ector, Mrena, and the fornmer induced Sone Ram not to
contest the election and offered to pay a bribe of Rs. 250,

and paid Rs. 250 to Sone Ram According to the witness
there were several persons present at the tine when the
bri be was offered and paid, but none of those persons was
called as a witness on behalf of the appelant. One Tikaram
who was alleged to be present was examined on behalf of
Brijraj Singh and he denied that any such offer was nade or
bribe paid. Sone Ram al'so denied that he had received any
bribe fromBrijraj Singh. He stated that he had borrowed
Rs. 200 fromhis naternal uncle to deposit the amount for
his candidature but since his maternal uncle declined to
incur any further expenditure and dissuaded him from
contesting the election he had to abandon his candi dature.

In the opinion of the Trial Judge the witness Shanker La

was an untruthful wtness and we see no reason to disagree
with that view

W may now turn to the plea that Brijraj Singh nmade false
al l egati ons agai nst the personal conduct and 'character of
Raja Pancham Singh orally and by circulating panphlets, on

which a great deal of “argunent was advanced before us. It
was the case Sup, C. 1.169-5
536

of the appellant that Brijraj Singh-and his  two workers
Laxm chand and Shankarl al visited several villages between
February 2, 1967 and February 26, 1967, in connection wth
the el ection canpai gn and nade fal se statenents agai nst the
character and conduct of Pancham Singh in the neetings held
in those villages, and "in door to door canvassing in" those
villages. Those allegations are denied by Brijraj Singh and
by Laxm chand and Shankar lal. ~The case of the appellant
was that these allegations were made in the course  of the
el ection propaganda in ten villages. but evidence was led in
respect of statements nmade in six villages. It is said that
Brijraj Singh and his supporters visited the village Narhel a
and held a neeting in that village. One Dhaniram stated
that a nmneeting was held at the village Narhela,” but the
witness did not say that either Brijraj Singh or his workers
made any allegations against the personal character of
Pancham Si ngh. According to this wtness Brijraj Singh
nerely requested the persons assenbled therein the. neeting
to vote for him Wtness Ghansu stated that a neeting was
held at the village Narhela and the sane was addressed by
Brijraj Singh and Laxm chand and that these two persons
stated that Pancham Singh was " associating wth dacoits"
and had mi sappropri ated noney bel onging to a school -and had
got the school closed and that whenever any nmenber - of the
| egi sl ative assenbly sought to visit himbe set his dogs at
him |In the election petition there was no reference to any
neeting held at Narhela or of any offending statenents rmade
at any such neeting. It was stated in paragraph Ill(a)  of
the election petition, in setting out the details of the
corrupt practices, that the first respondent acconpani ed by
Laxm chand and Shankerlal toured in a jeep fitted wth a
m crophone and visited the village Narhela on February 2,
1967 and canvassed votes going fromdoor to door. The
witness Ghansu did not belong to Narhela, and no witness
from village Narhela was exam ned. Laxni chand, Shankerla

and Brijlal Singh denied that any statenent against the
personal conduct and character of Pancham Singh was nade by
them at Narhela either in any neeting or in "door to door
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canvassi ng". Phool singh-the only w tness exam ned on behal f
of the appellant-did not support his case that Singh at
Budhr et a. About the village Khirla, wtness Kesharsingh
stated that Brijraj Singh and Laxm chand had held nmeetings
and had -nmade statenents against the personal conduct and
character of Pancham Singh. But the witness did not belong
to the village Khirla : heis a resident of Pahadgarh
village which is at a distance of fifteen mles fromkKhirla.
No witness fromKhirla was exam ned. Wtness Dataram said
that at a neeting held at Sujarma, Brijraj Singh had nade
any statenents derogatory of Pancham Pancham Singh." But the
testinmony of the witness who is said to be constantly under
"police surveillance" is unreliable. About the neeting held
at Village Kelaras the appellant exam ned three

537

Wi t nesses- Narayan, Kanhaiyalal and Sardarsingh. The first
two. wtnesses said nothing about any statement nmade about
the personal character of Raja Pancham Singh at the neeting.
Sardar si ngh supported the case, of the appellant, but the
testinmony of the witness was inconsistent with the case of
the appellant. About the neeting held at village Kuloul
the appellant exam ned witness Badri who stated that both
Brijraj Singh and Laxm chand had made statenments derogatory
of Pancham Singh. H's explanation about his presence at the
village Kulouli was apparently untrue and his testinobny was
ot herwi se unreliabl e.

The | earned Judge summari sed the evidence of the witnesses.
on behal f of the appellant and concluded that the appellant
had, "mi serably failed" to establish that Brijraj Singh and
hi s agents Laxm chand and Shankar Lai ~had nmde any
statenents derogatory to the personal character of Pancham
Si ngh. In the view of the |earned Judge it was not. proved
that Brijraj Singh and his two agents had  nade statements
that Pancham Si ngh was an associ ate of dacoits, nor was the
statenment that Pancham Si ngh had m sappropriated the funds
of the school proved. The |earned Judge, also held that the
statenent alleged to have been nade by Brijraj Singh and his
agents that Pancham Si ngh was responsible for getting the
school at Pahadgarh cl osed and that "he lets | oose ferocious
dogs towards the persons who go to see -hinl were trivial and
did not involve any noral turpitude, and even assuming that
those statements were nade, no corrupt practice could we
said to have been committed on that account under s. 123 (4)
of the Act.

The Ilearned Trial Judge found that Chhotey Lal commtted a
cor rupt practice by di stributing panphl et s casting
refl ections wupon the personal character of Pancham Singh.
But in the view of the learned Trial Judge there was no
reliabl e evidence to prove that Chhotey Lal acted on -behalf
of Brijraj Singh. or that the latter defrayed the expenses
of the panphlet or that the agents of Brijraj @ Singh
di stributed the of fendi ng panphl ets. The | earned Judge has
carefully considered the evidence and no serious argunent
has been advanced before us on that part of the case which
may justify as in taking a different view Not a word was
said that the expenses incurred by Chhotey Lal for getting
the pamphlets printed were reinbursed, nor was the evidence
of the witnesses Sanwal das Cupta, Kal yansi ngh Tyagi exani ned
on behal f of the appellant hat Brijraj Singh and his agents
circulated the Pamphlets true. The |earned Judge observed
that the story that out of the 2,500 copies of the panphlets
printed, 2,000 copies of the panphlet had been handed over
by Chhotey Lal to Brijraj Singh on the night on January 19,
1967, was "a clumsy and crude invention of these wo
wi t nesses”, and "was utterly false and unreliable". After
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con-

538

sidering the various inprobabilities and the discrepancies
relating to the testinony of the w tnesses Sanwal das QGupta
and Kal yansi ngh Tyagi, the | earned Judge observed that these
wi tnesses "invented lies" and did "their best to introduce
clunmsy and crude inprovenents at the stage of evidence" with
the "object of bolstering up" the appellant’s case and
through him that of Raja Pancham Singh. |In his view the
story that the panphlet Annexure A was issued or
circulated with the consent of Brijraj Singh was fal se. The
| ear ned Judge al so found on a consideration of the evidence
that at no stage did Chhotey Lal support the candi dature of
Brijraj Singh and that it was not proved that the panphl et
Annexure 'A was ever issued or circulated with the consent
,of Brijraj Singh. In ~his view Brijraj Singh had no
connection -with ~the printing and publication of t he
panphl et “and onthat account the plea of corrupt practice
set out and founded on the ,circulation of the panphlet was
not proved. We see no reason to disagree with the view
expressed by the | earned Judge.

It was then urged that the Maharaja Scindia of Gwalior in-
curred considerabl e expenditure as agent of Brijraj Singh in
canvassing votes and the expenditure so incurred was |iable
to be included in'theelection expenses of Brijraj Singh

It was clained -that the, Maharaja and the Rajmata of
Gnalior as agents of Brijraj Singh took a |leading part in
canvassing votes in different villages .and in doing so used
a helicopter and a fleet of notor cars and spent large sums
of noney which were not disclosed in the account |, of
el ection expenses filed by the &St respondent Brijraj Singh

Brijraj Singh had contested the election as an independent
candi dat e. But the appellant says that the, Mharaja and
the Rajmata of Gwalior addressed election neetings 'and in
t hose neetings they declared  that~ Brijraj Singh was
sponsored as a candi date by them and that the voters should
support Brijraj Singh. Brijraj Singh in his evidence stated
that the Mharaja had the "Central Election office of
Maharaja Onalior’ representing the alliance -of various
political parties and individuals opposed tothe Congress
candi date and in propagating its views and policy during the
el ection this Organisation al so supported the candi dates who
, opposed Pancham Si ngh

There was no reliable evidence that the candidature  of
Brijraj Singh was sponsored by the Maharaja and the Rajnata
of Gnalior. The opinion expressed by the wtness Dataram
cannot do duty for evidence in support of the case of the
appel | ant . Sanwal das CGupta and Kal yansi ngh Tyagi stated
that they had requested the Maharaja to adopt Chhotey Lal as
his candidate for election but they were told by the
Maharaj a that he had al ready decided to set up Brijral Singh
as his candidate -and that they also should actively
-support him The evidence of these witnesses was found to
be

539
unreliable by the High Court. In our judgnment the High
Court has rightly rejected their testinmony. It was said

that in certain villages speeches were nmade by Brijraj Singh
that he was set up as a candidate by the Rajmata of Gwali or
But there is no reliable evidence in support of that case.
Rel i ance was strongly placed upon visits made by the Rajnata
of Gnalior at villages Kel aras and Sabal garh on Feb. 4 or
Feb. 5, 1967, wth a fleet of motor cars and about the
speeches delivered in those villages declaring that Brijraj
Si ngh was set up by her and that the voters should vote for
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him -and strengthen her hands. It is also said that the
Maharaja visited Kelaras, Pahadgarh, Sujarma, Budhreta,
Kul houl i, Sabal garh, Jhunpura and Narhela on Feb. 11 or 12,
1967 in a helicopter and addressed neetings in those
villages and in Ms speeches declared that Brijraj Singh was
sponsored as a candidate by himand his nother -and the
voters should vote for him

A large nunber of w tnesses Keshrisingh, Narayan Sardar-
singh, Dhaniram Phool singh, Kanhaiyalal, Mta Pr asad,
Dwar ka Prasad, Sanwal das CGupta, Kal yansingh Tyagi, besides
the appellant, were examned in support of that case.
Brijraj Singh admtted that on Feb. 4 or 5, 1967, the
Rajmata had visited the villages Kel aras and Sabal garh and
had addressed neetings in those villages. But he denied that
she declared in those neetings that he was set up as a
candi date by her. He further stated that the Maharaja had
visited on Feb., 11 or-12, 1967, five villages, Kelaras,
Pahadgar h, Budhreta, Jhundpura and Sabalgarh in a helicopter
and addressed neetings in those villages. But in none of
those neetings did he declare that Brijraj Singh was a
candi dat e set -up by the Maharaja. The w tnesses exam ned on
behal f of the appellant were, in view of their genera
tenor, found unreliable. The |earned Judge therefore stated
his conclusion that onFeb. 4 or 5, 1967 the Rajmata of
Gnalior visited two villages, Kelaras '‘and Sabalgarh and
addressed neetings there; and her -son the Maharaja visited
five wvillages, nanely, Kelaras, Pahadgar h, Budhr et a,
Thundpura and Sabalgarh in a helicopter on or ‘about Feb. |1
or 12, 1967 and addressed neetings there, but there was no
reliabl e evidence to prove that Brijrai Singh was  sponsored
as a candidate by the Rajmata or the Maharaja of = Gnalior
In the view of the |earned Judge the testinony of the
witnesses on behalf of the appellant was "so thoroughly
unreliable"” that no reliance coul d be placed upon it He
concl uded, after considering the evidence of Budharam ' that
Brijraj Singh was an independent candi date and contested the
election as an independent candidate, and even though
neetings were addressed by the Maharaja and his nother-the
Raj mata-they did not say that Brijraj Singh was set ‘up as
their candidate.” W have carefully gonethrough the
evi dence of the witness and heard the arguments ad at the
540

Bar and see no reason to disagree with the view taken by the
| ear ned Judge.

The evidence of the witnesses that Brijraj-Singh travelled
with the Maharaja of Gmalior in his helicopter and visited
sever al villages for his election canpaign was al so
unreliable and was, in our judgment, rightly  disbelieved.
The evidence shows that when the Mharaja visited the
village Kelaras the only occupants in the helicopter were
the Maharaja and the pilot and that Brijraj Singh was not in
the helicopter when the Maharaja visited Kelaras. Sinilarly
about the village Jhundpura there is evidence that Brijraj
Singh was not with the Maharaja in the helicopter. About
the village Budhreta the w tness Phool singh deposed that
Brijraj Singh was in the helicopter travelling with the
Maharaja. But fromthe cross-exanmination of the witness it
appears that his testinony was "worthless." The testinony of
Phool si ngh was i nconsistent wth t he testi nony of
Ranthar anl al - Sarpanch of the village. Simlarly about the
visit to Sabalgarh village two of the w tnesses exam ned

were Budhram and Sanwal das Gupt a. Budhram said nothing
about Brijraj Singh acconpanying the Mharaja in t he
hel i copter. Sanwal das CGupta supported the case of the

appel l ant, but having regard to his interest in t he
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appel l ant and the general unreliability of his testinony, he
could not be believed. About the village Pahadgar h

accordi ng to Mata Prasad examned on behalf of t he
appellant, Brijraj Singh was in the helicopter and the
witness clainmed that he had taken photographs of Brijra;
Singh while he was in the helicopter. W have seen the
original photographs Exts. P-11A, P-11B, P-12A, P-12B, P-
13A and P-14A which are in respect of the journeys by the
heli copter, the helicopter getting ready for take off, of
the neetings addressed by the Maharaja and of the occupants
in the helicopter. Some of the photographs are so hazy and
indistinct that it is inpossible to identify any one in the
group. For instance the photograph Ext. P-13A in which it
is clainmed that Brijraj Singh was in the helicopter shows
nerely a snudge and it i's inpossible to say that any one was
sitting in the helicopter. ~I'n the view of the | earned Judge
the witness Mata Prasad and Dwar ka Prasad had been tutored
to give false testinmony that Brijraj Singh had acconpanied
the Maharaja at the tinme when the helicopter | anded and al so
when it took off -and on the consideration of the evidence it
was established that Brijraj Singh was not with the Mbharaja
of Gnalior either at the time when the helicopter |anded at
the five villages--Kelaras, Jhundpura, Budhreta, Sabal garh
and Pahadgarh or when the helicopter took off. The |earned
Trial Judge disbelieved the witness Mata Prasad. We have
scrutini zed the evidence of Mata Prasad and have seen the
original photographs and have no doubt” that the |earned
Judge was right in holding that the testinmony of the w tness
Mat a prasad was unreliable.
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In the absence of any connection between the canvassing
activities carried on by the Maharaja and the Rajmata with
the candidature of Brijraj Singh, it“is inpossible to hold
that any expenditure was incurred for Brijraj Singh ' which
was liable to be included in the el ection expenses of the
first respondent. Under s. 123(6) of the Representation of
the People Act, 1951, the incurring or authorizing of
expenditure in contravention of S. .77 is -a corrupt practice
and s. 77 provides, insofar as it is materia
"(1) Every candidate at an election shall
either by himself or by his election agent,
keep a separate and correct account of  al
expenditure in connection with the election
incurred or authorised by him or by -his
el ection agent between the date of publication
of the notification calling the election and
the date of declaration of the result thereof,
bot h dates inclusive.
(2)
(3) The total of the said expenditure / shal
not exceed such anmount as nay be prescribed.”
Unless it is established that the expenditure was incurred
in connection with the election by the candidate or by  his,
el ecti on agent or was authorised by himit is not liable to
be included under s. 77 of the Representation of the People
Act. W agree with the H gh Court that under s. 77(1) only
the expenditure incurred or authorised by the candidate
hi nsel f or by his election agent is required to be included
in the account or return of election expenses and thus
expenses incurred by any other agent or person wthout any-
thing nore need not be included in the account or return, as
such incur-ring of expenditure would be purely voluntary.
Assumi ng that expenditure was incurred by the Maharaja and
the Rajmata for the purpose of canvassing votes against Raja
Pancham Singh, in the absence of any evidence to show that
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the WMharaja and the Rajnmata of Gwnalior acted as election
agents of Brijraj Singh or the expenditure was authorised by
Brijraj Singh it was not liable to be included in the
account of the election expenses.

We agree with the High Court that there is no evidence on
the record to prove that Brijraj Singh actually spent any
noney on the helicopter used by the Maharaja in visiting the
five villages and the two cars used by the Rajmata in
visiting the two villages. There is no evidence on the
record direct or circunstantial to prove that Brijraj Singh
had authorised the Maharaja and his mother to incur the
expenditure on the helicopter and the two cars. It is not
necessary then to consider whether the expenditure incurred
by the Maharaja and the Rajmata of Gwaalior in respect of the
hel i copter and the notor cars can be said to be expenditure
incurred by a political party for carrying on propaganda to
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promote their views  and their party interest and their
policies 'and to educate the electoral constituency, and on
that account is non liable to be included in the election
expenses of the candidate.

Having carefully considered the evidence and having heard
the argunents advanced at the Bar at considerable | ength, we
are ,of the view that the appellant has failed to establish
that Brijraj Singh/'was set up as a candi date by the Mharaja
or the Rajmata of Gnalior as their nomnee or that the
Maharaj a and the Rajmata had i ncurred any expenditure as an
agent of Brijraj Singh or the expenditure incurred by the
Maharaja and the Rajmata of Gnalior was authorized by
Brijraj Singh and was liable tobe includedin his account
of election expenses under s. 77 of the -Representation of
the People Act, 1951

The appeal fails and is dismissed with costs in favour of
the first respondent. The order of costs in favour of the
4t h respondent passed by the Hi.gh Court is set aside.

R K P.S. Appeal dism ssed.
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