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CASE NO. :
Appeal (crl.) 312 of 2008

PETI TI ONER
GYATRI & ORS

RESPONDENT:
RANJI T SI NGH & ORS

DATE OF JUDGVENT: 13/02/2008

BENCH
A. K. MATHUR & AFTAB ALAM

JUDGVENT:
JUDGVENT

ORDER
CRI M NAL. APPEAL - NO. 312 OF 2008
(Arising out of SLP(Crl.)No.3584 of 2006)

We have heard | earned counsel for the parties.
Leave granted.

Thi s appeal by special |leave is directed against the judgnent and order

dat ed 26.5.2006 passed by the | earned Single Judge of the Hi gh Court of
Judi cature at Allahabad in Crimnal Wit Petition No.2634 of 2006

wher eby the | earned Single Judge has allowed the wit petition and set

asi de the inmpugned order passed by the Revisional Court and remanded

the matter back to the Revisional Court for deciding afresh on the basis of
direction given by the Court. The brief facts which are necessary for

the disposal of this appeal are that a Wit Petition was filed by the
petitioner (Respondents herein) before
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the All ahabad H gh Court praying to quash the order 'dated 21.2.2006
passed in Crinminal Revision No.166 of 2004, Snt. gyatri and others versus
Ranjit Singh and others by the Additional Sessions Judge, Court No.3,
Banda whereby the revision was all owed and the i mpugned order passed
by the Court below was set aside. One Krishna Gopal M shra and Mata
Prasad were recorded bhum dhar of the plot -in dispute No.1232, area 3
bi gha and pl ot No. 1233, area 4 bigha 17 biswas situated invillage Attarra
Buzurg, Pargana and Tehsil Atarra, District Banda. ~Thereafter, a forged
power of attorney was got executed in favour of Awadh Ki shore allegedly
executed by Krishna Gopal M shra and Mata Prasad. On the ground of
forged power of attorney, Krishna Gopal M shra | odged the F.l.R/ under
Sections 467, 468, 420, 504 and 506 of the Indian Penal Code (IPC), P.S.
Kotwal i, District Banda. The hol der of the power of -attorney Awadh
Ki shore is the real brother-in-law of Rajesh Kumar, Respondent No.9 and
a sal e deed was executed by himin favour of Raj Bahadur, Rajendra
Kumar, Rajesh Kumar and Vijay Kumar all sons of Ram Pratap. On 17th
June, 1993, a registered sale deed had been
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executed by Krishna Gopal M shra hinmself in favour of the respondents
Ranjit Singh and Raj Karan M shra, who came in possession over the
property in dispute. Therefore, share of Krishna Gopal Mshra was firstly
transferred by the hol der of the power of attorney and sane was again
transferred by the owner of the property of Krishna Gopal M shra.
Therefore, dispute arose between both the vendees of the sale deeds. An
application was noved on 13th June, 2003 on behal f of the respondents in
the Court of S.D.M upon which the report was called fromthe concerned
police station. Simlarly, report was al so sutmmoned fromthe Tehsil dar at
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the instance of the respondents and police subnmtted the challan under
Sections 107/116 and 145 of the Crimnal Procedure Code (Cr.P.C.)
Tehsildar al so submitted a report with regard to the nutation. Rajendra
Kumar Sharnma started constructing shops on the disputed land with the

hel p of his conpani ons because they thenselves wanted to raise
construction upon the land. Therefore, a breach of peace between both the
parties arose. The S.D.M concerned passed a prelimnary order under
Section 145(1) Cr.P.C. as well as the attachment order under Section
146(1) Cr.P.C.
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After appearance, an application on behalf of the appellants was noved

which was rejected vide order dated 12th July, 2004 by S.D.M Aggrieved

by this, the | egal representative of Raj Bahadur Sharmm, Rajendra Kunar

Sharma, Snt. Manju Sharma, Vikas and Vivek filed Crininal Revision

No. 166 of 2004 before the Additional Sessions Judge. Learned Additiona

Sessi ons Judge by Order dated 21st February, 2006 quashed the order of

the S DM Simlarly, the order of attachment and supurdagi nama

regardi ng di'sputed | and was al so quashed and directed that the possession

be given to the revisionist upon the disputed |and. Thereafter, Ranjit and

others filed a wit petition before the High Court. The High Court after

considering the wit petition came to the conclusion that the |earned

Addi ti onal Sessions Judge has gone wong in quashing the proceedi ngs

under Section 145 as well as the order of attachment and supurdagi nama.

Aggri eved agai nst thi's order the present appeal was filed before this Court.

Learned counsel for the appellant submtted that in fact the matter relating

to rights of the parties with regard to this dispute was di sposed of on 31st

January, 2003
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by the Assistant Consolidation Oficer and decreed the suit of the
appel | ant before us. Against that order, an appeal has been filed by the
respondents before the Settlement O ficer (Consolidation) under the U P
Consol i dati on of Hol di ngs Act, 1953." No stay order was granted in the
stay petition filed along with the appeal by the respondents herein
Learned counsel has submtted that as the rights of the parties have
al ready been deci ded by the Assistant Consolidation Oficer under the
U. P. Consolidation Act, 1953 and appeal is pending and no stay order has
been granted, therefore, in view of this position, the continuation of the
order passed under Section 145 and 146 cannot survive and the view taken
by the Additional Sessions Judge is correct. As against that, |earned
counsel for the respondents submtted that the Assistant Consolidation
O ficer does not decide the rights of the parties. It only decides wth
regard to the revenue entries. |In this connection, our attention was invited
to Section 9 of the U P. Consolidation of Holdings Act, 1953. W have
perused Section 9 of the Act and find that Section 9 only show the rel evant
extracts fromthe
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current annual register and other records showi ng their rights and
liabilities inrelation to the | and and specific shares of the individua
tenure-holders in joint holdings for the purpose of effecting partitions to
ensure proper consolidation, valuation of the plots and the val uati on of
trees, wells and other inprovements for cal cul ati ng conpensati on
Therefore, this prinma facie reflect the rights of the parties. Learned
counsel for the respondents submits that it does not decide the rights of the
parties and it is not a civil proceeding. W have perused Section 9 of the
Act and we find that as per Section 9, the rights of the parties relating to
the land are determ ned by the Consolidation Oficer after hearing the
parties and that decides the rights of holding of this | and under this Act.
Both parties were heard by the Assistant Consolidation Oficer and he has
passed the order in favour of the appellant (herein). An appeal has already
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been filed by the respondents herein therefore continuation of these
proceedi ngs under Section 145 cannot survive now. This Court in the case
of Anresh Tiwari versus Lalta Prasad Dubey and another reported in 2000
(4) SCC 440 has taken the view that continuation of these proceedi ngs
under
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the prelimnary order will not be maintai nable when the civil suit in respect
of same property is pending. Simlarly, in the case of Ram Sumer Pur
Mahant versus State of U P. & Ors. reported in 1985 (1) SCC 427 simlar
vi ew has been taken that the initiation of proceedings during the pendency
of civil litigation involving the question of possession of the same property
is not justified. Therefore, when the proceedi ngs have al ready been taken
under the U.P. Consolidation of Holdings Act, 1953 and the order has
al ready been passed by the Assistant Consolidation Oficer on 31st Mrch
2003 which was brought to the notice of S.D.M Therefore, these two
paral | el proceedi ngs cannot be conti nued.

However, any observation made by us will not prejudice the appeal filed
by the respondents herein under U.P. Consolidation of Holdings Act,
however so far as these proceedings are concerned, they cannot survive as
regul ar proceedi ngs have al ready been initiated under the Consolidation
Act. Hence, we allow this appeal, set aside the order of the Hi gh

-8-
Court and | eave the parties to prosecute their renedy before the
consol idation authorities.

No order as to costs.




