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ACT:

Del hi Rent Control Act, 1958, ss.14(1)-Heirs of
deceased tenant-Wether enjoy protection under the Act-
Conmer ci al tenancy-Whet her heritabl e.

HEADNOTE

The appellant’s husband was the tenant in respect of a
shop under the respondent-|andlord since 1979. In 1970 the
respondent-landlord served a notice on the appellant’s
husband deternining the tenancy. Thereafter, he filed a
petition under section 14 of the Delhi Rent Control Act,
1958 for eviction of the tenant from the said shop on
several grounds including the grounds of nonpaynent of rent
and sub-letting. The Rent Controller dism ssed the petition
Against the order of the Rent Controller the respondent-
| andl ord preferred an appeal before the Rent Contro
Tribunal and the tenant filed cross-objections. During the
pendency of the appeal, the tenant died and the present
appel  ant was substituted. The Rent Control Tribuna
remanded the case to the Rent Controller to decide the
guestion of sub-letting afresh after af fordi ng an
opportunity to the parties to | ead evi dence.

Aggrieved by the order of the Rent Control Tribunal
the appellant filed an appeal in the Hgh Court. The
respondent -1l andlord filed cross-objection and further raised
a contention that in view of the death of the origina
tenant who continued to remain in possession of the shop as
a statutory tenant, the widow and the heirs of the deceased-
tenant were not entitled to continue to remain in occupation
thereof. The Hi gh Court allowed the cross-objection filed by
the respondent-landlord and passed a decree for eviction
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agai nst the appellant mainly on the ground that the
protection afforded to the statutory tenant by the Act was
not available to the heirs and the |l egal representatives.

In appeal to this Court the appellant while relying
upon Damadi Lal and Ors. v. Parashramand Ors. [1976] Supp
S.C R 645 and V. Dhanapal Chettiar v. Yesodai Ammal [1980]
1 S.CR 334, cont ended t hat not wi t hst andi ng the
determ nation of the statutory tenancy of the tenant in
respect of any commercial premses, the position in |aw
remai ns unchanged in so far as the tenancy in respect of
conmercial prem ses is concerned by virtue of the provisions
of the Act. The respondent, however argued (i) that the
protection against the eviction after term nation of tenancy
afforded to a tenant by the Act creates a personal right in
favour of the tenant who continues to renmain in possession
after termnation of his tenancy wthout any estate or
interest in
2
the prem ses and therefore on the death of such a tenant his
heirs who had neither any estate or interest in the
tenanted prenmises and who  do not have any protection under
the Act against eviction are liable to be evicted as a
matter of course under the ordinary law of the land; and
(ii) that the amendment ~to the definition of "tenant’ with
retrospective effect introduced by the Delhi Rent Contro
Amendnent Act (Act 18 of 1976) to give personal protection
and personal right to continue in possessionto the heirs of
the deceased statutory tenant in respect of residentia
prem ses only and not with regard to the so called statutory
tenant in respect of commercial premses indicated that the
heirs of so called statutory tenant, do not enjoy any
protection under the Act.

Al'l owi ng t he appeal

[Per Y. V. Chandrachud C.J. S.M ~Fazal Ali, AN Sen
and V.B. Eradi JJ.]

N

HELD: (1)(i) The term "statutory tenant”" is /used in
English Rent Act and though this termis not to be found in
the Indian Acts, in the judgnments of the Suprenme Court and
al so various Hi gh Courts in India, this termhas often been
used to denote a tenant whose contractual tenancy has been
term nated but who has becone entitled to continue to remain
i n possession by virtue of the protection afforded to him by
the statutes in question; nanely, the various Rent Contro
Acts prevailing in different States of India. 1t is also
inmportant to note that notw thstanding the termnination of
the contractual tenancy by the Landlord, the “tenant is
af forded protection against eviction and is permtted to
continue to renmain in possession even after the termnation
of the contractual tenancy by the Act in question and
invariably by all the Rent Acts in force in various States
so long as an order of decree for eviction against the
tenant on any of the grounds specified in such Acts on the
basis of which an order or decree for eviction against the
tenant can be passed, is not passed. [14H, 15 A-B]

(1) (ii) Though provisions of all the Rent Control Acts
are not uniform the common feature of all the Rent Contro
Legislation is that a contractual tenant on the term nation
of the contractual tenancy is by virtue of the provisions of
the Rent Acts not liable to be evicted as a matter of course
under the ordinary law of the land and he is entitled to
remain in possession even after determination of the
contractual tenancy and no order or decree for eviction wll
be passed against a tenant unless any ground which entitles
the landlord go get an order or decree for possession
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specified in the Act is established. [25D E]

(2)(i) It is clear from the definition of tenant,
whether in the original Act or in the amended Act, that the
tenant within the neaning of the definition of the termin
the Act includes any person continuing in possession after
the termnation of his tenancy. [28 (

(2)(ii) Section 14 of the Act clearly postul ates that
despite the termination of the tenancy and notwi thstandi ng
the provisions of any other law which night have been
applicable on the termnation of the contractual tenancy,
protection against eviction is applicable to every tenant as
def i ned
3
inS. 2(i) of the Act. This section clearly establishes that
determi nation of a contractual tenancy does not disqualify
himfrom continuing to be a tenant within the nmeaning of
this Act and the tenant whose contractual tenancy has been
determ ned enjoys the same position and is entitled to
protection against ~eviction. The other sections in Chapter
Il also go to -indicate that the tenant whose tenancy has
been terminated enjoys the sane status and benefit as a
tenant whose tenancy has not been term nated, and a tenant
after termnation of his tenancy stands on the same footing
as the tenant before such term nation. Chapter 111 A which
provides for sunmmary trial for certain applications also
does not nake any distincti on between a tenant whose tenancy
has been determ ned and a tenant whose tenancy has not been
term nated. Chapter IV which deals with deposit of rent
consists of ss. 26 to 29 and these sections make it clear
that the tenant after determnation of a tenancy is treated
under the Act on the sanme footing as a tenant whose tenancy
has not been determ ned. Chapter VI though not very nateria
for the purpose of adjudication of the point ‘involved
indicates that no discrimnation is made in the matter of
proceedi ngs for eviction between the 'so «called statutory
tenant’ and a contractual tenant. Chapter VII which consists
of sections 44 to 49 nmakes provisions regardi ng obligations
of landlords and also provides for penalties in appropriate
cases. The sections nmake it <clear that the -duties and
obligations of landlords cast wupon the Jlandlord apply
equal |y whether the tenant is a so called 'statutory tenant’
or the tenant is a contractual tenant. It may, however, be
noted that section 50 which bars the jurisdiction of Cvi
Courts in respect of certain matters does not in any way
di scrimnate between a 'so called statutory tenant’ and a
contractual tenant. Thus, the various provisions of the Act,
make it abundantly clear that the Act does not make any
di stinction between a 'so called statutory tenant’ and a
"contractual tenant’ and the Act proceeds to treat /both
alike and to preserve and protect the status and rights of a
tenant after determ nation of the contractual tenancy in the
same way as the status and rights of a contractual tenant
are protected and preserved. [30 A-H, 31A]

V. Dhanpal Chattiar v. Yesodai Anmal, [1980] 1 SCR 334,
relied upon.

(3)(i) The termnation of the contractual tenancy in
view of the definition of "tenant’ in the Act does not bring
about any change in the status and |legal position of the
tenant, unless there are contrary provisions in the Act;
and, the tenant notwi thstanding the term nation of tenancy
does enjoy an estate or interest in the tenanted prem ses.
This interest or estate which the tenant under the Act
despite termination of the contractual tenancy continues to
enjoy creates a heritable interest in the absence of any
provision to the contrary. The anendrment of the definition
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of "tenant’ by Act 18 of 1976 introducing particularly
section 2(i)(iii) does not in any way mtigate against this
view. The said sub-section (iii) wth all the three
Expl anations thereto is not in any way inconsistent with or
contrary to sub-section (ii) of Section 2(1) which
unequi vocally states that ’'tenant’ includes any person
continuing in possession after the termnation of his
tenancy. In the absence of the provision contained in sub-
section 2(i)(iii), the heritable interest of the heirs of
the statutory tenant would devolve on all the heirs of the
"so called statutory tenant’ on his death and the heirs of
such tenant would in law step into his position. [33 GH, 33
A-C

Damadial & Ors. v. Parashram & Ors. [1976] Supp, S.C.R
645 fol | oned.

4

(3)(ii) Section 2(i)(iii)of the Act does not create
any additional —or special right in favour of the heirs of
the "so called statutory tenant’ on his death, but seeks to
restrict the right of the heirs of such tenant in respect of
residential prenises. As the status and rights of a
contractual tenant even after determnination of his tenancy
when the tenant is at times described as the statutory
tenant, are fully protected by the Act and the heirs of such
tenants becone entitled by virtue of the provisions of the
Act to inherit the /sstatus and position of. the statutory
tenant on his death, the Legislature which has created this
ri ght has thought it fit in the case of residential premses
tolimt the rights of the heirs in the manner and to the
extent provided in S. ~2(1)(iii). However, ~the Legislature
has not thought it fit to put any such restrictions with
regard to tenants in respect of commercial prenises . in this
Act. So long as the contractual tenancy of a tenant who
carries on the business continues, there can be no gquestion
of the heirs of the deceased tenant not only inheriting the
tenancy but also inheriting the ‘business and they are
entitled to run and enjoy the same. [33 D-Q

(3)(iii) The nmere fact that in the Act no provision has
been made with regard to the heirs of tenants in respect of
comercial tenancies on the death of the tenant after
term nation of the tenancy, as has been done in the case of
heirs of the tenants of residential premses, does  not
indicate that the Legislature intended that the heirsof the
tenants of comrercial premises wll cease to enjoy the
protection afforded to the tenant wunder the Act. The
Legi sl ature could never have possible intended that wth
death of a tenant of the commercial prenises, the business
carried on by the tenant, however flourishing it may be and
even if the sane constituted the source of |ivelihood of the
nenbers of the famly, nmust necessarily conme to an end on
the death of the tenant only because the tenant died after
the contractual tenancy had been termnated. [35 F-H]

(3)(iv) In case of comrercial prem ses governed by the
Del hi Act the Legislature has not thought to fit in the
light of the situation at Delhi to place any Kkind  of
restriction on the ordinary |aw of inheritance with regard
to succession. It nay also be borne in nind that in case of
conmercial premises the heirs of the deceased tenant not
only succeed to the tenancy right in the prenises but they
succeed to the business as a whole. It m ght have been open
to the Legislature to Ilimt or restrict the right of
inheritance with regard to the tenancy as the Legislature
had done in the case of the tenancies wth regard to the
residential houses but it would not have been open to the
Legislature to alter wunder the Rent Act, the Ilaw of
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succession regarding the business which is a valuable
heritable right and which nust necessarily devolve on al
the heirs in accordance with Ilaw. The absence of any
provision restricting the heritability of the tenancy in
respect of the conmercial prem ses only establishes that
commerci al tenancies notw thstanding the determnation of
the contractual tenancies will devolve on the heirs in
accordance with law and the heirs who step into the position
of the deceased tenant will continue to enjoy the protection
afforded by the act and they can only be evicted in
accordance with the provisions of the Act. [36 B-F]
5

(3)(v) As the protection afforded by the Rent Act to a
tenant after deternmination of the tenancy and to his heirs
on the death of such tenant is a creation of the Act for the
benefit of the tenants, it is open to the Legislature which
provides for such protection to make appropriate provisions
inthe Act with regard to the nature and extent of the
benefit and protection to be enjoyed and the manner in which
the sane " is to be enjoyed. If the Legislature nakes any
provision-in the Act limting or restricting the benefit and
the nature of the protection to be enjoyed in a specified
manner by any particular class of heirs of the deceased
tenant on any condition laid down being fulfilled, the
benefit of the protection has necessarily to be enjoyed on
the fulfillment of the condition in the manner and to the
extent stipulated in the Act. The Legislature which by the
Rent Act seeks to confer the benefit on the tenants and to
afford protection against eviction, is perfectly conpetent
to nake appropriate provision -regulating the nature of
protection and the manner and extent of enjoynent of such
tenancy rights after the term nation of contractual tenancy
of the tenant including the rights and the nature of
protection of the heirs on the death of the tenant. [38 C F]

(3) (vi) Wen the tenant is a Conpany or a Corporation
or any body with juristic personality, question of the death
of the tenant will not arise. Despite the term nation of the
tenancy, the Conpany or the Corporation of such’ juristic
personalities, however, wll go on enjoying the protection
afforded to the tenant under the ‘Act. It can hardly be
conceived that the Legislature would.intend to deny to one
class of tenants, namely, individuals the protection which
will be enjoyed by the other class, nanely, the Corporation
and Conpanies and other bodies with juristic personality
under the Act. [36 G H|

(4) In the instant case there is no provision in the
Act regulating the rights of the heirs to inherit the
tenancy rights of the tenant in respect of ‘the tenanted
prem ses which is commercial prenises, the tenancy  right
which is heritable devolves on the heirs under the ordinary
| aw of succession. The tenancy right of appellant's husband
therefore, devolves on all the heirs on his death. The heirs
and | egal representatives of appellant’s husband step into
his position and they are entitled to the benefit —and
protection of the Act. Therefore, the H gh Court was not
right in conming to the conclusion that the heirs of
appel l ant’ s husband the so called statutory tenant, did not
have any right to remain in possession of the tenanted
prem ses and did not enjoy any protection under the Act. The
judgrment and order of the High Court is therefore set aside
and the case is renanded to the H gh Court for decision of
the appeal and the cross objection on nerits. The appeal is
accordingly allowed to the extent indicated above. [39 B, D
E G

Ganpat Ladha v. Sashikant Vishnu Shinde [1978] 3 S. C
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R 198 di ssented.

The Legi sl ature may consider the advisability of making
bona fide requirenment of the landlord a ground of eviction
in respect of comrercial premses as well. [40 F]

6
Per Bhagwati, J. (Concurring)

Though genetically the parentage of the two |ega
conceits, nanely, contractual tenancy and statutory tenancy
is different, one owing its origin to contract and the ot her
to rent control legislation, they are equated wth each
other and their incidents are the same. If a contractua
tenant has an estate or interest in the prem ses whichis
heritable, it is difficult to understand why a statutory
tenant should be held not to have such heritable estate or
interest. In one case, the estate or interest is the result
of contract while in the other, it is the result of statute.
But the quality off the estate or interest is the sane in
both cases. Wen the rent control legislation places a
statutory tenant on the sane footing as a contractua
tenant, wipes out the distinction between the tw and
invests a statutory tenant with the sane right, obligations
and incidents as a contractual tenant, why should it be
difficult to hold that, just like a contractual tenant, a
statutory tenant al so has estate or interest in the prem ses
whi ch can be inherited. [8 B-F]

It is true that' there are certain observations in
Ganpat Ladha v. Sashikant Vishnu Shinde, [1978] 3 S. C R
198, which go counter to what the Court is holding in the
present case and to that extent these observations nust be
held not to enunciate the correct |aw on the subject. This
Court was not really concerned in that case wth the
guestion or heritability of statutory  tenancy. The only
guestion was in regard to the true interpretation of Section
5 (ii) (c) of the Bonbay Rents, Hotel ~ and Lodgi ng | House
Rates Control Act 1947 which is alnmpst in same terms as
Section 2 (1) (iii) of the Delhi Rent Control Act 1958 and
while dealing with this question, the Court nmade certain
observations regarding the nature of statutory tenancy and
its heritability. The attention of the Court was not
focussed on the question whether a statutory tenant has an
estate or interest in the prem ses which is heritable and no
argument was advanced that a statutory tenancy is heritable.
It was assuned that a statutory tenancy is not heritable and
on that footing the case was argued in regard to the true
nmeani ng and construction of Section 5 (ii) (c). The
observations made in that case to the extent to which they
conflict wth the judgment in the present ~case nust
therefore be regarded as overruled. [9 A-D

JUDGVENT:

ClVIL APPELLATE JURISDICTION: G vil Appeal No. 3441 of
1972.

Fromthe Judgnent and Order dated 11-10-1979 of the
Del hi H gh Court in S.A O No. 8 of 1979.

S.N. Andley, Uma Datta, T.C Sharna and K. S. Mhan for
the Appell ant.

M's. Shyam a Pappu, B.B. Sawhney, Ms. India Sawhney
and Mss Kittu Bansilal for the Respondents.
7

The foll owi ng Judgnents were delivered

BHAGMTI, J. | entirely agree with the Judgrment just
delivered by ny learned brother AN Sen, J. | amadding a
fewwords of my own since |l was a party to the decision in
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Ganpat Ladha v. Shashi kant Vishnu Shinde(1l) where certain
observations were nade which seemto take a different view
fromthe one we are taking in the present case.

The question which arises here for consideration is as
to whether statutory tenancy is heritable on the death of
the statutory tenant. ' Statutory tenant’ is not an
expression to be found in any provision of the Del hi Rent
Control Act 1958 or the rent control legislation of any
other State. It is an expression coined by the judges in
Engl and and, |ike many other concepts in English law, it has
been inmported into the jurisprudence of this country and has
become an expression of commopn use to denote a tenant whose
contractual tenancy has. been det erm ned but who is
continuing in possession of the premses by virtue of the
protection against eviction afforded to him by the rent
control |egislation. Though. the expression ’'statutory
tenant’ has not been wused in any rent control |egislation
the concept of statutory tenant finds recognition in al nost
every rent control legislation. The definition of "tenant’
in Section 2(1) of the Del hi- Rent Control Act 1958-and | am
referring here to the provisions of the Delhi Rent Contro
Act 1958 because that is the statute with which we are
concerned in the present case-includes a statutory tenant.
It says in clause (ii) that ’'tenant’ includes any person
continuing the possession after the termnation of his
tenancy’. Such a person would not be-a tenant under the
ordinary law but he is recognised as a’tenant’ by the rent
control legislation and is therefore described as a
statutory tenant as contra-distinguished from contractua
tenant. The statutory tenant is, by virtue of inclusion in
the definition of "tenant’, placed on the sane footing as
contractual tenant so far as rent control legislation is
concerned. The rent control legislation in fact, as pointed
out by this Court in a seven judge Bench decision in V.
Dhanapal Chettiar v. Yesodai - Ammal (2) does not nmake any
di stinction between contractual tenant and statutory tenant.
"It does not permit the landlord to snap his relationship
with the tenant nerely by his act
8
of serving a notice to quit on him Inspite-of the notice,
the | aw says that he continues to be a tenant and he does so
enjoying all the rights of a | essee and is at the sane tinme
deened to be under all the liabilities such as paynent of
rent etc. in accordance wth the law" The distinction
bet ween contractual tenancy and statutory tenancy is thus
conpletely obliterated by the rent control |egislation
Though genetically the percentage of these tw |ega
concepts is different, one owing its origin to contract and
the other to rent control legislation, they are equated wth
each other and their incidents are the sane. /If a
contractual tenant has an estate or interest in the prenises
which is heritable, it is difficult to understand why a
statutory tenant should be held not to have such heritable
estate or interest. In one case, the estate or interest is
the result of contract while in the other it is the result
of statute. But the quality of the estate or interest is the
same in both cases. The difficulty in recognising that a
statutory tenant can have estate or interest in the prem ses
arises from the fact that throughout the |ast century and
the first half of the present, alnost until recent tinmes,
our thinking has been dom nated by two nmjor |ega
principles, nanely, freedomof contract and sanctity of
private property and therefore we are unable to readily
accept that Ilegal relationships can be created by statute
despite want of contractual concensus and in derogation of
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property rights of the landlord. W are unfortunately not
yet reconciled to the idea that the lawis noving forward
fromcontract to status. Wy can estate or interest in
property not be created by statute ? When the rent contro
| egi slation places a statutory tenant on the sane footing as
a contractual tenant, w pes out the distinction between the
two and invests a statutory tenant wth the sane right,
obligations and incidents as a contractual tenant, why
should it be difficult to hold that, just |like a contractua
tenant, a statutory tenant also has estate or interest in
the premises which can be inherited. O course, strong
reliance was placed on behalf of the landlord on Section
2(1) (iii) of the Delhi Rent Control Act 1958 to conbat this
concl usion but that provision nerely limts or circunscribes
the nature and extent ~of the protection that should be
avail able on the death of a statutory tenant in respect of
residential prem ses. It does not confer a new right of
heritability which did not exist aliunde. My | earned brother
A.N. Sen,  J. has discussed this aspect of the case in great
detail and 1 find nyself wholly in agreenment with what he
has said in regard to the true neaning and inport of Section

2(1) (iii).
9

Now a word about Ganpat Ladha’s vcase (supra). It is
true that there are certain observations in that case which
go counter to what we are holding in the present case and to
that extent these observations nust be held not to enunciate
to correct law on' the subject. This Court was not really
concerned in that case with the question of heritability of
statutory tenancy. The only -question was .in regard to the
true interpretation of Section 5(ii) (c¢) of the Bonbay
Rents, Hotel and Lodging House Rates Control Act 1947 which
is almbst in sane terms as Section 2(1) (iii) of the Delh
Rent Control Act 1958 and while dealing with this question
the Court nmde certain observations regarding the nature of
statutory tenancy and its heritability. The attention of the
Court was not focussed on the question whether a statutory
tenant has an estate or interest in the prenmises whichis
heritable and no argument was advanced that a statutory
tenancy is heritable. It was assuned that a statutory
tenancy is not heritable and on that footing the case was
argued in regard to the true nmeaning and construction of
Section 5(ii) (c). The observations nade in that caseto the
extent to which they conflict with the judgment” in the
present case nust therefore be regarded as overrul ed.

| accordingly concur with the order nmade by ny | earned
brother A N. Sen, allow ng the appeal and renanding the case
to the Hi gh Court for disposal according to |law. There wll
be no order as to costs.

A.N. SEN, J. The question for consideration-in this
appeal by special leave is whether under the Delhi Rent
Control Act, 1958 (for the sake of brevity hereinafter
referred to as the Act), the statutory tenancy to use the
popul ar phraseol ogy, in respect of conmercial premses.is
heritable or not. To state is nore precisely, the question
is whether the heirs of a deceased tenant whose contractua
tenancy in respect of conmercial prenises has been
deternmined, are entitled to the same protection against
eviction afforded by the Act to the tenant.

The question is essentially a question of law This
very question has been raised in a nunber of appeals,
arising out of different sets of facts giving rise, however,
to this comon question of law in all the appeals. As the
deci sion on this conmmon question of |aw which arises in the
ot her appeals pending in this Court nmay effect the parties
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in the other appeals, we considered it proper to
10
hear the counsel appearing in all the appeals on this comon
guestion of law. We, however, feel that it wll be
convenient to deal with the other appeals separately and
di spose of the same, applying the decision or this conmpn
gquestion of lawin the light of the facts and circunstances
of the other cases and pass appropriate orders and decrees
in the other appeals when they are taken up for disposal

Though the question is mainly one of law, it is
necessary for a proper appreciation of the question involved
to set out in brief the facts of the present appeal which is
bei ng di sposed of by this judgment.

One Wasti Ramwas the tenant in respect of Shop No. 20,
New Market, West Patel Nagar, New Del hi under the respondent
at the monthly rent ~of Rs. 110. He cane into possession as
such tenant on and from 1.9:1959. |In April, 1970 the
respondent. | andlord determ ned the tenancy by serving a
notice to quit on the tenant Wasti Ram since deceased. In
Sept enber', 1970, ~the respondent landlord filed a petition
under S. 14 of the Act for the eviction of the tenant WAsti
Ram from the said shop on the follow ng grounds:-(1) non-
payment of rent, (2)  bona-fide requirenent, (3) change of
user from residential to comrercial, (4) substantial damage
to property and (5) sub-letting. In the petition filed by
the landlord against the tenant Wasti Ram the | andl ord had
al so i mpl eaded one Ashok Kumar Sethi, ~as defendant No. 2
alleging him to be ‘the unlawful —sub-tenant of the tenant
Wasti Ram By judgnent and order dated 19.5.1975, the Rent
Controller held that (1) the ground of bona fide requirenment
was not available to the [andlord under the Act in respect
of any commercial premises (2) the premses had been | et out
for commercial purposes and there had been no change of
user, (3) no substantial damage to property had been done by
tenant and (4) sub-letting had been established. On the
guestion of non-paynment of Rent, the Rent Controller held
that the tenant was liable to pay a sumof Rs. 24 by way of
arrears for the period of 1.3.1969 to 28.2.1970 after taking
into consideration all paynments nade and a further sum of
Rs. 90 on account of such arrears for the nmonth of Septenber
1970 and the rent subsequent to the nonth of March, 1975, if
not already deposited. In view of the aforesaid finding on
the question of default in paynent of rent, the Rent
Controller held that the tenant was |iable to eviction under
S. 14(1)(a) of the Act and further held that in view of
11

the provisions contained in S. 15(1) of the Act there would
however be no order or decree for eviction if the tenant
deposited all the aforesaid arrears within a period of one
nonth fromthe date of the order and in that case the ground
of non-paynent of rent would be w ped out. “The Rent
Control I er ordered accordingly.

Agai nst the order of the Rent Controller, the landlord
preferred an appeal on 13.7.1975 and the tenant WAsti Ram
filed his cross-objection. The cross-objection of the tenant
was against the order of the Rent Controller regarding his
finding on default in paynment of rent. The landlord in his
appeal had challenged the finding of the Rent Controller on
the question of substantial danage to the property by the
tenant and also the finding of the Rent Controller on the
guestion of sub-letting. It appears that during the pendency
of the appeal, the tenant Wasti Ram di ed and on 5.9.1977 the
present appellant Snt. Gan Devi Anand, the w dow of
deceased WAsti Ram was substituted in place of Wasti Ram on
the application of the landlord. The Rent Control Tribuna
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all owed the cross-objection of the tenant and held that
there was no default on the part of the tenant in the matter
of paynment of rent. The Rent Control Tribunal rejected the
first contention of the landlord in the Landl ord s Appea
regardi ng substantial damage done to the property by the
tenant. On the other question, nanely, the question of sub-
letting, the Rent Control Tribunal allowed the appeal of the
| andl ord and renanded the case to the Rent Controller to
decide the question of sub-letting after affording an
opportunity to the parties to |l ead evidence in this regard.

Against the order of the Rent Control Tribunal, Sm
G an Devi Anand, the wi dow of the deceased tenant, filed an
appeal in the H gh Court inpleading in the said appeal the
other heirs of Wasti Ram as pro-forma respondents. The
landlord also filed a cross-objection in the H gh Court
after the w dow had presented the appeal against the order
of the Rent Control Tribunal directing remand on the
guestion of sub-letting. In the cross-objection filed by the
| andl ord, 'the | andlord had challenged the finding of the
Tri bunal ‘on~ the question of non-paynment of rent and had
further raised a contention that view of the death of the
original tenant Wasti Ram ~who continued to remmin in
possession of the shop as a statutory tenant, the w dow and
the heirs of the deceased tenant were not entitled to
continue to remain in occupation thereof. The H gh Court
hel d that on the death of the statutory tenant, the heirs
12
of the statutory tenant had no right to remain.in possession
of the prem ses, as statutory tenancy was not heritable and
the protection afforded to a statutory tenant by the Act is
not available to the heirs and | egal representatives of the
statutory tenant. In this view of the matter the H gh Court
did not consider it necessary to go into other questions and
the Hgh Court allowed the cross-objection filed by the
| andl ord and passed a decree for —eviction against the
appel l ant and the other heirs of Wasti Ram the deceased
tenant.

The correctness of this viewthat on the death of a
tenant whose tenancy in respect of any comrercial prem ses
has been terninated during this Iife time, whether before
the comrencenent of any eviction proceedi ng against hi mor
during the pendency of any eviction proceeding agai nst him
the heirs of the deceased tenant do not enjoy the protection
afforded by the Act to the tenant and they do not have any
right to continue to remain in possession because they do
not inherit the tenancy rights of the deceased tenant, is
chal l enged in this appeal

The | earned counsel for the appellant-tenant argues
that there could be no doubt that a contractual tenancy is
heritable and he contends t hat not wi t hst andi-ng t he
term nation of the contractual tenancy of the tenant in
respect of any commercial premses, the position in |aw
remai ns unchanged in so far as the tenancy in respect of
commercial premn ses is concerned, the virtue of the
provisions of the Act. |In support of this contention
reference is nmamde to the provisions of the Act and strong
reliance is placed on the decision of this court in the case
of Damadi Lal & Ors. v. Parashram & Os. (1) and also to the
decision of this Court in the case of V. Dhanapal Chettiar
v. Yesodai Ammal. (2).

The | earned counsel appearing on behalf of the
| andl or d- respondent s have subm tted t hat on t he
determ nation of the contractual tenancy, the tenancy cones
to an end and the tenant ceases to have any estate or
interest in the prem ses. It is contended that on
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determ nation of the tenancy, the tenant beconmes liable to
be evicted in due process of |aw under the general |aw of
the land; but, the Act affords a protection to the tenant
agai nst such evictiod in as the Act provides that inspite of
the termnation of

13

the tenancy, no order or decree for procession shall be
passed against the tenant, unless any of the grounds
mentioned in the Act which entitles a landlord to recover
possession of the premises fromthe tenant is established.
It is contended that the protection to the tenant under the
Act is against eviction except on grounds recogni sed by the
Act and the protection is only in the nature of persona
protection to the tenant who continues to remmin in
possession after the  termination of the tenancy. The
contention is that the tenant |oses the estate or interest
in the tenanted prem ses after termnation of t he
contractual tenancy and the tenant by virtue of the Act is
afforded only a personal protection against eviction; and,
therefore, the heirs of such tenant on his death acquire no
interest or estate in the prenm ses, because the deceased
tenant had none, and they can also claim no protection
against eviction, as the protection under the Act is
personal to the tenant as long as the tenant continues to
remain in possession of the prem ses after the termi nation
of the tenancy. The argunent, in short, 1is that the
protection against eviction after ternination of tenancy
afforded to a tenant by the Act creates a personal right in
favour of the tenant who continues to remain in possession
after termnation of his tenancy w thout ~any estate or
interest in the prem ses; and, therefore, onthe death of
such a tenant, his heirs who have neither ~any estate nor
interest in the tenanted prem ses and who do not have any
protection under the Act against eviction, are liable to be
evicted as a matter of course under the ordinary Law of the
land. In support of this argunent various authorities
i ncludi ng decisions of this Court, of various Hi gh Courts,
of English Courts and al so passages from Hal sburys" Laws of
Engl and and ot her eninent English authors have been cited.

It has been further argued that in view of the clear
provision in lawthat heirs of a deceased tenant whose
tenancy had been terminated during his life time and who was
continuing in possession by virtue of the provisions of the
Act did not enjoy any protection and was liable to  be
evicted as a matter of course, the Legislature considered it
fit to intervene to give sone relief to the heirs of the
deceased tenant in respect of the residential prem ses and
amended the Act of 1958 by Delhi Rent Control (Anendnent)
Act, 1976 (Act 18 of 1976) by changing the definition of
"tenant’ with retrospective effect. The argunment is that by
virtue of t he amendnent i ntroduced in 1976 with
retrospective effect, the heirs of the deceased tenant
specified in s. 2 (iii) enjoy the protection against
evi ction

14

during their life time in the nanner nentioned therein
provided the conditions nentioned therein are satisfied,
only with regard to residential prenmises. It is contended

that with regard to the residential prem ses such limted
protection essentially personal to the heirs specified and
to be enjoyed by themfor their lives in the manner laid
down in the said sub-section 2 (1) (iii) has been provided
by the anmendnent; but in respect of commercial prenises no
such protection has been given.

We do not consider it necessary to refer to the various
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English cases and the other English authorities cited from
the Bar. The English cases and the other authorities turn on
the provisions of the English Rent Acts. The provisions of
the English Rent Acts are not in pari materia wth the
provisions of the Act in question or the other Rent Acts
prevailing in other States in India. The English Rent Acts
whi ch have come into existence from tine to time were no
doubt introduced for the benefit of the tenants. It nay be
noted that the term "statutory tenant" which is not to be
found in the Act in question or in the other anal ogous Rent
Acts in force in other States in India, is indeed a creature
of the English Rent Act. English Rent Act 1977 which was
enacted to consolidate the Rent Act 1968, parts Ill, IV and
VIIl of the Housing Finance Act, 1972, the Rent Act 1974,
sections 7 to 10 of the Housing Rents and Subsidies Act 1975
and certain related enactnents, wth anmendnments to give
effect to reconmendati on of the Law Conmi ssion, speaks of
protected tenants and tenancies in S.1 and defines statutory
tenant in/S. 2, English Rent Act, 1977 is in the nature of a
conpl ete 'Code governing the rights and obligations of the
| andl ord and the tenant and their relationship in respect of
tenanci es covered by the Act. As the provisions of the
English Act are materially different fromthe provisions of
the Act in question and other Rent Control Acts in force in
other States in India, the decisions of the English Courts
and the passages from the various -authoritative books
i ncl udi ng the passages from Hal sbury which are all concerned
with English Rent Acts are not of any particular assistance
i n deciding the question involved in this appeal. As we have

already noticed, the term ’statutory tenant” is wused in
English Rent Act and though this termis not be found in the
Indian Acts, in the Judgnents of this Court and also of the

various High Courts in India, this termhas often been used
to denote a tenant whose contractual ~ tenancy has been
term nated but who has becone entitled to continue to remain
in possession by virtue of the protection afforded to him by
the statutes in question

15

nanely, the various Rent Control Acts, prevailing in
different States of India. It is also inportant to note that
notwi t hstanding the termnation of the contractual tenancy
by the Landlord, the tenant is afforded protection agai nst
eviction and is permtted to continue to renmmin in
possession even after the termnation of the contractua
tenancy by the Act in question and invariably by all the
Rent Acts in force in various States so | ong as an order or
decree for evictions against the tenant on any of the
grounds specified in such Acts on the basis  of which an
order or decree for eviction against the tenant can be
passed, is not passed.

As various decisions of this Court on which-reliance
has been placed by the | earned counsel for the Landl ord have
been cited, it does not becone very necessary to consider at
any length the various decisions of the Hi gh Courts on the
very same question, relied on by the Learned Counsel for the
l andl ords. It nmay, however, be noted that the decisions of
this Court to which we shall refer in due course and the
deci sions of the Hi gh Courts which were cited by the |earned
counsel for the Landl ords do lend support to their
contenti on.

We first propose to deal with the decision of his Court
in Danadilal’s case (supra) in which this Court considered
some of the English Authorities and also sonme of the
decisions of this Court. In this case the first question
rai sed on behalf of the plaintiff-appellant in this Court
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was whether the heirs of the statutory tenants had any
heritable interest in the dem sed prem ses and had the right
to prosecute the appeal in the H gh Court on the death of
the statutory tenant.

Dealing with this contention the Court held at pages

650 to 654:

16
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"I'n support of his first contention M. CQupta
relied on two decisions of this Court, Anand Nivas
(Private) Ltd. v. Anandji Kalyanji Pedhi & Ors(1) and
Jagdi sh Chander Chatteriee & Os. v. Sri Kishan &
Anr.(2). The statute considered in Anand N vas(1l) case
was Bonbay Rents, Hotel and Lodgi ng Rates Control Act,
1947 as anended in 1959. The question there was,
whet her a tenant whose tenancy had been term nated had
any right

to sublet the premses. O the three |earned Judges
conposi ng the Bench that heard the appeal, Hi dayatull ah
and Shah,” JJ. held that a statutory tenant, neaning a
t enant whose tenancy has determ ned but who continues
i n possession, has no power of subletting. Sarkar J.
delivered a dissenting opinion. Shah J. who spoke for
hi nsel f and Hidayatullah J. observed in the course of
their judgnent:

"A statutory tenant has no ‘interest in the
prem ses occupied by him and he has no estate to
assign or transfer. A statutory tenant is, as we have
al ready observed, a person who on determination of his
contractual right, is permtted to remain in occupation
so long as he observes and perforns the conditions of
the tenancy and pays the standard rent and pernitted
i ncreases. His personal right of _occupation is
i ncapabl e of being transferred or assigned, and he
having no interest in the property there is no estate
on whi ch subletting nay operate.

It appears from the judgnent of Shah, J. that 'the
Bonbay Act nerely grants conditional protection to a
statutory tenant and does not invest himw th 'the right
to enforce the benefit of any of the terns and
conditions the original tenancy'. Sarkar, J. dissenting
held that word 'tenant’ as defined in the Act included
both a contractual tenant-a tenant  whose |lease is
subsisting as also a statutory tenant and the latter
has the same power to sublet as the fornmer. According
to Sarkar, J. even if a statutory tenant had no estate
or property in the demised prenises, the Act had
undoubtedly created a right in such a tenant in respect
of the property which he could transfer. Jagdish
Chander Chatterjee’s case dealt wth the Rajasthan
Prem ses (Control of Rent and Eviction) Act, 1950, and
the question for decision was whether on the death of a
statutory tenant his heirs succeed to the tenancy so as
to claim protection of the Act. 1In this case it was
held by Gover and Palekar JJ., relying on Anand
Ni vas’s case, that after the term nation of contractua
tenancy, a statutory tenant enjoys only a persona
right to continue in possession and on his death

his heirs do not inherit any estate or interest in the
original tenancy.

Both these cases, Anand Nivas and Jagdi sh Chander
Chatterjee, proceed on the basis that a tenant whose
tenancy has been term nated, described as statutory
tenant, has no estate or interest in the prem ses but
only a personal right to remain in occupation. It would
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seemas if there is a distinct category of tenants
called statutory tenants having separate and fixed
incidents of tenancy. The term’statutory tenancy’ is
borrowed from the English Rent Acts. This may be a
conveni ent expression for referring to a tenant whose
tenancy has been term nated and who would be liable to
be evicted but for the protecting statute, but courts
in this country have sonetines borrowed al ong with the
expression certain notions regarding such tenancy from
the decisions of the English Courts. In our opinion it
has to be ascertained how far these notions are
reconcilable with the provisions of the statute under
consideration in any particular case. The expression
"statutory tenancy’ 'was used in England in severa
judgrments under the Increase of Rent and Mrtgage
interest (War Restrictions) Act, 1915, to refer to a
tenant protected under that Act, but the term got
currency from the nmarginal  note to section 15 of the
Rent ‘and -~ Mortgage Interest (Restriction) Act, 1920.
That' section which provided inter alia that a tenant
who by virtue of that Act  retai ned possession of any
dwel | i ng house to whichthe Act applied, so long as he
retai ned possession, nust observe and would be entitled
to the benefit of all the terms and conditions of the
original contract of tenancy which were consistent with
the provisions of the Act, carried the description in
the margin ’'conditions of statutory tenancy' . Since
then the termhas been used in England to describe a
tenant protected under the  subsequent statutes unti
Section 49(1) of the Housing Repairs and Rent Act, 1954
for the first tinme define ’'statutory tenant’ and
"statutory tenancy’. ’'Statutory Tenant’' was defined as
a tenant ’'who retains possession by virtue of the Rent
Acts and not as being entitled to atenancy’ and it was
added, 'statutory

tenancy’ shall be construed accordingly.’ Thi s
definition of ’statutory tenancy’ has been incorporated
in the Rent Acts of 1957 —and 1965. 1n Engl and
"statutory tenancy’ does not —appear to- have had any
clear and fixed incidents; the concept was devel oped
over the years from the provisions of the successive
Rent Restrictions Act which did not contain a clear
i ndication as to the character of such tenancy. That a
statutory tenant is entitled to the ~benefit of the
ternms and conditions of the original contract of
tenancy so far as they were consistent with the
provisions of the statute did not as Scrutton  L.J.
observed in Roe v. Russell (1) 'help very much when one
cane to the practical facts of life', according to him
"citizens are entitled to conpl ain t hat their
| egislators did not address their ninds to the probable
events that m ght happen in cases of statutory tenancy,
and consider how the |legal interest they were granting
was affected by those probable events'. He added,
SR it is pretty evident that the Legislature
never considered as a whole the effect on the statutory

tenancy of such ordi nary i nci dents as deat h,
bankruptcy, voluntary assignnent, either inter vivos or
by will, a total or partial sub-letting; but fromtinme

totinme put into one of the series of Acts a provision
as to one of the incidents w thout considering how it
fitted in with the general nature of the tenancy which
those incidents mnmight affect.” On the provisions which
gave no clear and conprehensive idea of the nature of
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statutory tenancy, the courts in England had been
slowly "trying to frame a consistent theory (2)’ naking
bricks with very insufficient statutory straw (3)
Evershed MR in Boyer v. Wrbey (4) said: ’The
character of the statutory tenancy, | have already
said, is a very special one. It has earned many
epi thets, including 'nmonstrum horrendumi and perhaps it
has never been fully thought out by Parlianent’. Courts
in England have held that a statutory tenant has no
estate or property in the prem ses he occupi es because
he retai ns possession by virtue of the

Rent Acts and not ‘as being entitled to a tenancy; it
has been said that ' he has only a personal right to
remain in occupati on, t he statutory right of
"irremovability’, and nothing nore.

We find it difficult. to appreciate howin this
country we can proceed on the basis that a tenant whose
contractual tenancy has determ ned but who is protected
agai'nst eviction by the statute, has no right of
property ~but only a personal right to remain in
occupation, w thout™ ascertaining what his rights are
under the statute. The concept of a statutory tenant
having no estate or property in the prem ses which he
occupies is derived fromthe provisions of the English
Rent Acts. But /it is not <clear howit can be assuned
that the positionis the sane in-this country without
any reference ' to the provisions of the relevant
statute. Tenancy has its origin in contract. There is
no dispute that a contractual tenant has an estate or
property in the subject natter of the tenancy, and
heritability is an incident of the tenancy. It cannot
be assunmed, however, that with the determ nation of the
tenancy the estate nmust necessarily disappear and the
statute can only preserve his status of irrenovability
and not the estate he had in the premises in his
occupation. It is not possible to claim that the
"sanctity’ of contract cannot be t ouched by
legislation. It is therefore necessary to - exanmine the
provi sions of the Madhya Pradesh Accommodati on Contro
Act, 1961 to find out whether the respondents’
predecessors-in-interest retained a heritable interest
in the disputed prem ses even after the term nation of
their tenancy.

Section 2(i) of the WMdhya Pradesh Acconmpdati on
Control Act 1961 defines ’'tenant’ to nean, unless the
context otherw se requires:

"a person by whom or on whose account or behalf
the rent of any accomodation is, or, but for a
contract express or inplied would be payable for any
accommodati on and includes any person occupying the
accommodation as a sub-tenant and also any person
continuing in possession after the termnation of his
tenancy whet her before or after the

commencenent of this Act; but shall not include any
person agai nst whom any order or decree for eviction
has been made’

The definition makes a person continuing in
possession after the determination of his tenancy a
tenant unless a decree or order for eviction has been
nmade agai nst him thus putting himon par with a person
whose contractual tenancy still subsists. The incidents
of such tenancy and a contractual tenancy nust
therefore be the same unless any provision of the Act
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conveyed a contrary intention. That under this Act such
a tenant retains an interest in the prenises, and not
nerely a personal right of occupation, will also appear
fromsection 14 which contains provisions restricting
the tenant’s power of subletting. Section 14 is in
these termns:

"Sec. 14 Restriction on sub-letting.-(1) No

tenant shall without the previous consent in
witing of the |andl ord-
(a) sublet the whole or any part of the

accommodati on held by himas a tenant: or
(b) transfer or assign his rights in the tenancy

or in any part thereof.

(2) No landlord shall claimor receive the
paynment of any sum as premiumor pugree or claim
or receive any consideration whatsoever in cash or
in kind for giving his consent to the sub-letting
of the whol e or any part of the acconmodati on held
by the tenant’.

There i's nothing to suggest that this section does
not apply to all tenants as defined in Section 2(i). A
contractual tenant has' an estate or interest in
prem ses from which he carves out what he gives to the
sub-tenant. Section 14 read with section 2 (i) makes it
clear that the so called statutory tenant has the right
to sub-let in comon with a contractual tenant and this
i s because he
21
al so has an interest in the prem ses occupied by him"
It may be noted that in -deciding Damadilal’s case
(supra), this Court considered the two decisions of this
Court, nanely, the decisions in Anand Nivas and ' Jagdish
Chander Chatterjee’'s cases (supra) which have been relied on
by the | earned counsel for the |andl ords.
The decision of this Court-in the case of Ganpat Ladha
v. Sashi kant Vishnu Shinde(1) is another decision on which
very strong reliance has been placed on behalf of the
landlords. In this case under  Bonbay Rents, Hotel and
Lodging House Rates Control Act, 1947, the  Court was
concerned with the question whether the heirs of deceased
tenant whose tenancy has been determined and agai nst whom
eviction proceeding was pending, were entitled to the
benefit of protection afforded to the tenant after the
determ nation of the tenancy in respect of the business
prem ses. This Court noticed at page 202 that the tenancy
right was being clainmed wunder S. 5(11) (c) of the said Act

which, as recorded in the judgnent, is in the  follow ng
terms :
"5(11)(c) : ‘tenant’ neans any person by whom or
on whose account rent is payable for any prem ses and
i ncl udes-
(a)
(b)

(c) any nenber of the tenant’s famly residing
with him at the tinme of his death as may be
decided in default of agreement by the
Court."

Wiile dealing with this question, this Court held at pp

202- 204 :

"In these circunstances, the question arose for

deci si on whet her the pr esent respondent, whose
residence is givenin the special |eave petition as
‘ Agakhan Bui | di ng, Hai nes Road, Bonbay’', could possibly
claimto

22
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be a tenant in respect of the shop which adnmittedly
constitutes business premses by reason of Section
5(11) (c) of the Act. The High Court took the view that
section 5(11) (c) applies not only to residentia

prem ses but also to business premises and therefore,
on the death of a tenant of business prem ses, any
menber of tenant’s famly residing with himat the tine
of his death would becone a tenant. W do not think
this view taken by the Hgh Court is correct. It is
difficult to see howin case of business prem ses, the
need for show ng residence with the original tenant at
the time of his death would be relevant. It is obvious
from the |I|anguage of Section 5(11) (c) that the
intention of the legislature in giving protection to a
menber of the fami ly of ‘the tenant residing with him at
the time of his death was to secure that on the death
of the tenant, the nenber of his family residing with
himat the time of his death is not thrown out and this
protection would be necessarily only in case of
residential prem ses. Wien a tenant is in occupation of
business ~prenises, there would be no question of
protecting against di spossession a nenber of the
tenant’s famly residing with himat the time of death.
The tenant may be -carrying on a business in which the
menber of his/famly residing with himnmay not have any
interest at all and yet on the construction adopted by
the High Court, such menber of the family would becone
a tenant in respect of the business premnm ses. Such a
result could not have been intended to be brought about
by the legislature. It is-difficult to discern any
public policy which mght seem to require it. The
principle behind section 5(11) (c) seenms to be that
when a tenant is in occupation of prem ses, the tenancy
is taken by himnot only for his own benefit, but also
for the benefit of the menbers of the famly residing
with him and, therefore, when the tenant dies,
protection should be extended to the nenbers of the
famly who were participants. in the benefit of the
tenancy and for whose needs inter alia the tenancy was
originally taken by the tenant. This principle
underlying the enactnent of section 5(11) (c) al so goes
to indicate that it is in respect —of residentia

prem ses that the protection

of that section is intended to be given. W can
appreciate a provision being nade in respect of
busi ness premses that on the death of a tenant in
respect of such prem ses, any menber of the tenant’s
famly carrying on business wth the tenant in / such
prem ses at the tine of his death shall be a tenant and
the protection of the Rent Act shall be available to
him But we fail to see the purpose the |egislature
could have had in view in according protection in
respect of business premises to a nmenber of the
tenant’s famly residing with himat the tinme of his
death. The basic postulate of the protection under the
Rent Act is that the person who is sought to be
protected nust be in possession of the prenises and his
possession is protected by the |egislation. But in case
of business premses, a menber of the famly of the
tenant residing with him at the tinme of his death may
not be in possession of the business prenises; he nmay
be in service or he may be carrying on any other
busi ness. And yet on the view taken by the H gh Court,
he woul d become tenant in respect of the business
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prem ses with which he has no connection. W are,

therefore, in agreement with the view taken by one of

us (Bhagwati J.) in the GQujarat Hi gh Court about the
correct meani ng of Section 5(11) (c) in Perupai Manila

Brahmn & Os. v. Baldevdas Zaverbhai Tapodhan(1l) in

preference to the view adopted in the subsequent

deci sion of the Gujarat High Court in Heirs of deceased

Darji Mhanl al Lavji v. Miktabai Shanji(2) which

deci sion was followed by the Bonbay Hi gh Court in the

j udgrment inpugned in the present appeals before us."

Thi s decision proceeds entirely on the construction of
S.5(11)(c)(i) and it does not appear that the case of
Damadi |l al (supra) which also was in respect of commercia
prem ses was cited before this Court or was considered by
the Court while deciding this case. Section 5(11)(b) and
Section 5(11)(c)(ii) were also not discussed.

24

The aforesaid decisions indicate that there is a
di vergence of ~ opinion in this Court on the question whether
the heirs —of a deceased tenant whose contractual tenancy in
respect of commercial prem ses has been determned, can
inherit the tenancy rights of the deceased tenant and can
claimthe benefit and protection to which the deceased
tenant was entitled under the Act.

For an appreciation of the question it is necessary to
understand the kind of protection that is sought to be
afforded to a tenant wunder the Rent Acts -and his status
after the termination of the contractual tenancy under the
Rent Acts. It is not in dispute that so long as the
contractual tenancy remains subsisting, the contractua
tenancy creates Charitable rights; and, on the death of a
contractual tenant, the heirs and | egal representatives step
into the position of the contractual tenant; and, in the
sane way on the death of a landlord the heirs and |ega
representatives of a landlord becone entitled to all the
rights and privileges of the contractual tenancy and al so
cone under all the obligations wunder the contractua
tenancy. A valid termination of the contractual tenancy puts
an end to the contractual relationship. On the deternination
of the contractual tenancy, the landlord becones entitled
under the law of the land to recover possession of the
prem ses from the tenant in due process of law and the

tenant under the general law of the land is hardly in a
position to resist eviction, once the contractual tenancy
has been duly deternined. Because of scarcity of

accommodati on and gradual high rise in the rents due to
various factors, the landlords were in a positionto exploit
the situation for unjustified personal gains to the serious
detriment of the helpless tenants. Under the circunstances
it becane inperative for the legislature to intervene to
protect the tenants against harassnent and exploitation by
avaricious landlords and appropriate |legislation cane to be
passed in all the States and Union Territories where the
situation required an interference by the legislature in

this regard. It is no doubt true that the Rent Acts are
essentially neant for the benefit of the tenants. It is,
however, to be noticed that the Rent Acts at the sane tine
al so seek to safeguard legitimate interests of the

 andl ords. The Rent Acts which are indeed in the nature of
social welfare legislation are intended to protect tenants
agai nst har assnent and expl oi tation by | andl or ds,
safeguarding at the sane tine the legitimate interests of
the |l andl ords. The Rent Acts seek to preserve social harnmony
and pronote social justice by safeguarding

25
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the interests of the tenants mainly and at the sanme tine
protecting the legitimate interests of the |andlords. Though
the purpose of the various Rent Acts appear to be the sane,
nanely, to pronote social justice by affording protection to
tenants agai nst undue harassnent and exploitation by
| andl ords, providing at the same tinme for adequate
safeguards of the legitimte interests of the | andlords, the
Rent Acts undoubtedly lean nore in favour of the tenants for
whose benefit the Rent Acts are essentially passed. It may
also be noted that various anendnents have been introduced
to the various Rent Acts from tinme to time as and when
situation so required for the purpose of mtigating the
hardshi p of tenants.

Keeping in view the main object of Rent Contro
Legi sl ation, the position, of a tenant whose contractua
tenancy has been determined ‘has to be understood in the
[ight of the provisions of the Rent Acts. Though provisions
of all ~the Rent~ Control Acts  are not wuniform the conmon
feature of all the Rent Control Legislation is that a
contractual tenant on the termnation of the contractua
tenancy is by virtue of the provisions of the Rent Acts not
liable to be evicted as a matter of course wunder the
ordinary law of the land and he is entitled to remain in
possession even after -determination of the contractua
tenancy and no order ~or decree for eviction will be passed
against a tenant unless any ground which entitles the
landlord to get an order or decree for possession specified
in the Act is established. In other words, the conmon
feature of every Rent Control ~ Act is that it affords
protection to every tenant agai nst eviction despite
term nation of tenancy except on grounds recognised by the
Act and no order or decree for eviction shall be passed
agai nst the tenant unless any such groundis established to
the satisfaction of the Court.

This Court has very aptly observed in Damadilal’s case
(supra) that it cannot be assumed t hat with the
determ nation of the tenancy, the estate nust necessarily
di sappear and the statute can only preserve the status of
irremovability and not the estate he has in the prenises in
his occupation; and it is not possible to claimthat the
sanctity of contract cannot be touched by |egislation. As
already noticed, this Court in Damadilal’s case (supra)
after referring mainly to the definition of tenant in S
2(i) of the Madhya Pradesh Accommmpbdati on Control Act, 1961
cane to the so-called statutory tenant had aninterest in
the prenises occupied by himand the heirs of the statutory
tenant "had a heritable interest in the prem ses". A
26
tenant has been defined in S. 2(1) of the Delhi Rent Contro
Act, which reads as follows :-

"‘tenant’ means any person by whom or “on whose
account or behalf the rent of any prem ses is, or, but
for a special contract would be, payable, and includes-
(i) a sub-tenant;

(ii) any person continuing in possession after the

term nation of his tenancy; and

(iii) in the event of the death of the person continuing
in possession after the termination of his
tenancy, subject to the order of succession and
conditions specified respectively, in Explanation
| and Explanation Il to this clause, such of the

af oresai d person’ s-

(a) spouse,

(b) son or daughter, or, where there are both son

and daughter, both of them
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(c) parents,
(d) daughter-in-law, being the widow of his
pr edeceased son,

as had been ordinarily living in the premises with such
person as a nenber or menbers of his famly upto the
date of his death, but does not include, -

(A

(B)

event

any person agai nst whom an order or decree for
eviction has been made, except where such decree
or order for eviction is liable to be re-opened
under the proviso to section 3 of the Del hi Rent
Control (Amendrment) Act, 1976.

any person to whom a licence, as defined by
section 52 of the |Indian Easenments Act, 1882 has
been granted.

Expl anation'|.-The order of succession in the
of the death of- the person continuing in

possession after ~the termnation of his tenancy shal
be as follows.-

(a)
(b)

(¢)

(d)

(a)

(b)

firstly, his surviving spouse;

secondly, his son or ~daughter, or both, if there
i s no surviving spouse, or if the surviving spouse
did not ordinarily live wth the deceased person
as a nmenber off his famly wupto the date of his
deat h;

thirdly, his parents, if there is no surviving
spouse, son or daughter of the deceased person, or
i f such ‘surviving spouse, ~son or daughter or any
of them did not ordinarily live in the prem ses
as a nenber of the famly of the deceased person
upto the date of his death; and

fourthly, his daughter-in-law, being the w dow of
his pre-deceased son, if thereis no surviving
spouse, son, daughter or parents of the deceased
person, or if such surviving spouse son, daughter
or parents, or any of them did not ordinarily
live in the prem ses as a nenber of the famly of
the deceased person up to the date of his death.
Expl anation I1.-1f the person, who acquires, by
succession, the right to continuein possession
after the termination of the tenancy, was not
financially dependent on the deceased person on
the date of his death, such successor shal
acquire such right for a limted period of -one
year; and, on the expiry of that period, or on his
deat h, whichever is earlier, the right -of such
successor to continue in possession ~after the

term nation of the t enancy shal | becone
ext i ngui shed.

Expl anation I1l.-For the renoval of doubts, it is
hereby decl ared that, -

where, by reason of Explanation IIl, the right of

any successor to continue in possession after

the term nation of the t enancy becones
ext i ngui shed, such extingui shnent shall not affect
the right of any other successor of the sane
category to continue in possession after the
term nation of the tenancy; but if there is no
ot her successor of the sane category, the right to
continue in possession after the termnation of
the tenancy shall not, on such extingui shment pass
on to any other successor, specified in any |ower
category or categories, as the case may be ;

the right of every successor, referred to in
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Expl anation |, to continue in possession after the

term nation of the tenancy, shall be personal to

hi m and shall not, on the death of such successor

devol ve on any of his heirs ;"
The definition of tenant as it stands at present in the Act,
is after the anendnment of the definitionin S. 2(1) of the
earlier Act, by the Anmendnent Act (Act 18 of 1976) which was
i ntroduced with retrospective effect. Pri or to t he
amendnent, the definition of tenant as it stood in the
original Act, 1958 was in the following terns :-

"‘tenant’ neans any person by whom or on whose

account or behalf the rent of any prem ses is, or, but

for a special contract would be, payable and includes a

subtenant and al so any person continuing in possession

after the termination of his tenancy but shall not

i ncl ude any person agai nst whom any order or decree for

evi cti on have been made".

It is, "therefore, clear from the definition of tenant,
whether in the original Act or in the anmended Act, that the
tenant within the neaning of the definition of the termin
the Act ‘includes any person continuing in possession after
the termination of his tenancy. It wll be seen that the
definition of tenant in Madhya Pradesh Acconmpdati on Contro
Act, 1961 on which the decision in Damadilal’s case (supra)
mainly turns, is simlar to the definition of tenant as
given in the Delhi /Act in the sense that the tenant under
both the Acts includes for the purpose of the Rent Act any
person continuing in possession after the termination of the
t enancy.

29

The other section of the M P. Accommdati on Control Act
1961 considered by this Court in deciding Damadilal’'s case
(supra) was section 14 which deals with sub-letting and this
Court held that there was nothing in that section to suggest
that the section would not apply to all tenants as defined
in section 2(1) of the said Act. S.14 was considered in
Damadi l al s case (supra) to ascertain whether the ‘so called
statutory tenant’ enjoyed the same right as the contractua
tenant in the matter of sub-letting and this Court held that
the “so called statutory tenant’ enjoyed the sane right as
the contractual tenant.

Let us now analyse the provisions of the Delhi Act to
find out whether there is anything in the other provisions
toindicate that the tenant as defined in S. 2(1)(ii) wll
stand on any different footing froma contractual tenant in
the matter of enjoynment of the protection and benefits
sought to be conferred on a tenant by the Act.

S. 2(e) defines landlord and clearly indicates that the
| andl ord continues to be the landlord for the purpose of the
Act even after termnation of the contractual tenancy. S.
2(1) which defines ‘tenant’ has been set out earlier inits
entirety. W shall consider the true effect of S. 2(1)(iii)
on which as earlier noted, reliance has been placed by the
| earned counsel of the |landlords, when we deal wth the
argunent which has been advanced on the basis of this
subsection. Section 3 nentions prenises which are outside
the purview of this Act and has no bearing on the question
i nvol ved. Chapter Il of the Act consists of Sections 4 to 13
and nmakes provision regarding rent. These sections indicate
that they are applicable to tenants as defined in S. 2(1)
including 2(1)(iii). Chapter Ill consists of sections 14 to
25 of the Act and deals wth weviction and control of
eviction of tenants. S. 14 starts as follows :-

"notwi t hst andi ng anyt hi ng to the contrary
contained in any other law or contract, no order or
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decree for the recovery of possession of any prenises
shall be nade by any Court or Controller in favour of
the landl ord agai nst a tenant;

30
Thereafter various provisions are nmde as to grounds and
under what circunstances a decree for eviction may be
passed. This section, therefore, clearly postulates that
despite the termination of the tenancy and notw t hstandi ng
the provisions of any other law which mght have been
applicable on the termnation of the contractual tenancy,
protection against eviction is applicable to every tenant as
defined in S. 2(1) of the Act. This section clearly
establ i shes that deternmination of a contractual tenancy does
not disqualify himfromcontinuing to be a tenant within the
meani ng of this Act and the tenant whose contractual tenancy
has been determined enjoys the sanme position and is entitled
to protection  against eviction. The other sections in this
chapter . also go to indicate that the tenant whose tenancy
has been terninated enjoys the sane status and benefit as a
tenant whose tenancy has not been term nated, and a tenant
after termnation of his tenancy stands on the same footing
as the tenant before such term nation. Chapter 111 A which
provides for sunmmary trial for certain applications also
does not nake any distincti on between a tenant whose tenancy
has been determ ned and a tenant whose tenancy had not been
term nated. Chapter IV which deals with deposit of rent
consists of sections 26 to 29 -and these sections make it
clear that the tenant —after determnation of a tenancy is
treated under the Act on the sane footing as a tenant whose
tenancy has not been determ ned. Chapter V which consists of
sections 30 to 34 deals with hotel s and lodgi ng houses and
does not have any relevance to- the ~question involved.
Chapter VI which consists of sections 35 to 43 provides for
appoi ntnment of Controllers and their powers and functions
and al so mmkes provisions wth ‘regard to appeals. This
chapter though not very material for the purpose of
adj udi cation of the point involved indicates that no
discrimnation is nmade in the matter —of proceedings for
eviction between the ‘so called statutory tenant’ and a
contractual tenant. Chapter VII which consists of sections
44 to 49 nmkes provisions regarding obligations of |andlords
and also provides for penalties in appropriate cases. The
sections nake it clear that the duties and obligations cast
upon the landlord apply equally whether the tenant is a so
called ‘statutory tenant’ or the tenant is. a contractua
tenant. Chapter WVII which makes various mscellaneous
provisions does not have any bearing on the question
i nvolved. It nmay, however, be noted that section 50 which
bars the jurisdiction of Cvil Courts in respect of certain
matters does not in any way discrimnate between a ‘so
called statutory tenant’ and a contractual tenant. The
provi sions of the Act, therefore, make it abundantly
31
clear that the Act does not nake any distinction between a
‘so called statutory tenant’ and a contractual tenant and
the Act proceeds to treat both alike and to preserve and
protect the status and rights of a tenant after
determ nation of the contractual tenancy in the sane way as
the status and rights of a contractual tenant are protected
and preserved.

While on this question it will be appropriate to quote
the following observations of this Court in the case of V.
Dhanapal Chettiar v. Yesodai Ammal (supra) at 340 :-
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"Once the liability to be evicted is incurred by
the tenant, he cannot turn round and say that the
contractual |ease has not been determi ned. The action
of the landlord in instituting a suit for eviction on
the ground nmentioned in any State Rent Act wll be
tantamount to an expression of his intention that he
does not want the tenant to continue as his | essee and
the jural relationship of Ilessor and | essee will cone
to an end on the passing of an order or a decree for
eviction. Until then, under the extended definition of
the word ‘tenant’ under the various State Rent Acts,
the tenant continues to be a tenant even though the
contractual tenancy  has been deternmined by giving a
valid notice wunder section 106 of the Transfer of
Property Act. In many cases the distinction between a
contractual tenant and a statutory tenant was alluded
to for the purpose of elucidating sone particular
aspects which cropped up ina particular case. That |ed
to the criticismof that expression in some of the
deci'sions. Wthout detaining ourselves on this aspect
of the nmatter by any elaborate discussion, in our
opinion, it wll suffice to say that the various State
Rent Control Acts make a serious encroachnent in the
field of freedomof  contract. It " does not permt the
landlord to snap his relationship with the tenant
nerely by his Act of serving a notice to quit on him
Inspite of the notice, the |aw says that he continues
to be a tenant and he does so enjoying all the rights
of a lessee andis at the same time deened to be under
all the liabilities such  as paynent of rent etc. in
accordance with the | aw. "

These observations were nmade by a seven-Judge Bench of

this Court. It is not doubt true that these observations
were nmade while
32

considering the question of requirement of a notice under
section 106 of the Transfer of (Property Act before the
institution of suit for recovery of possession of prenises
to which the Rent Act applies. These observations, however,
clearly go to establish that nmere determination of the
contractual tenancy does not in any way bring -about any
change in the status of a tenant. As aptly observed in-this

decision, "it wll suffice to say that the various State
Rent Control Acts make a serious encroachnment in the field
of freedom of contract. It does not permt the landlord to

snap his relationship with the tenant nmerely by his act of
serving a notice to quit on him Inspite of the notice, the
| aw says that he continues to be a tenant and he does so,
enjoying all the rights of a lessee and is at the sane tine
deened to be under all the liabilities such as paynent of
rent etc. in accordance with the law "

W now proceed to deal wth the further argunent
advanced on behalf of the landlords that the anendnent to
the definition of ‘tenant’ with retrospective effect
i ntroduced by the Delhi Rent Control Anmendnent Act (Act 18
of 1976) to give personal protection and personal sight of
continuing in possession to the heirs of the deceased
statutory tenant in respect of residential prenises only and
not with regard to the heirs of the ‘so called statutory
tenant’ in respect of comercial prem ses, indicates that
the heirs of so called statutory tenants, therefore, do not
enjoy any protection under the Act. This argunment proceeds
on the basis that in the absence of any specific right
created in favour of the ‘so called statutory tenant’ in
respect of his tenancy, the heirs of the statutory tenant
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who do not acquire any interest or estate in the tenanted
prem ses, becone liable to be evicted as a matter of course.
The very premise on the basis of which the argument is
advanced is, in our opinion, unsound. The termination of the
contractual tenancy in view of the definition of tenant in
the Act does not bring about any change in the status and
| egal position of the tenant, unless there are contrary
provisions in the Act; and, the tenant notw thstanding the
term nation of tenancy does enjoy an estate or interest in
the tenanted premnmises. This interest or estate which the
tenant under the Act despite term nation of the contractua
tenancy continues to enjoy creates a heritable interest in
the absence of any provision to the contrary. W have
earlier noticed the decision of this Court in Danadilal’s
case (supra). This view has been taken by this Court in
Danmadi | al " s case and-in our opinion this decision represents
the correct position
33
in law. The observations of this Court in the decision of
the Seven Judge Bench in the case of V. Dhanapal Chettiar v.
Yesodai Anmal (supra) which we have earlier quoted appear to
conclude the question. The anendment of the definition of
tenant by the Act 18 of 1976 introducing particularly
2(1)(iii) does not in any way mtigate against this view
The said sub-section (iii) wth all the three Expl anations
thereto is not in any way inconsistent with or contrary to
subsection (ii) of Section 2(1) which unequivocally states
that tenant includes any person continuing in possession
after the termnation of his tenancy. In the absence of the
provi sion contained in subsection 2(1)(iii). the heritable
interest of the heirs of the statutory tenant would devol ve
on all the heirs of the ‘so called statutory tenant’ on his
death and the heirs of such tenant-would in law step into
his position. This sub-section (iii) of S. 2(1) seeks to
restrict this right in so far —as the residential prenises
are concerned. The heritability of the statutory ' tenancy
whi ch otherwise flows fromthe Act is restricted in case of
residential premises only to the heirs nentioned 'in S
2(1)(iii) and the heirs therein are entitled to remain in
possession and to enjoy the protection under the Act in the
manner and to the extent indicated in sub-section-2(1)(iii).
The Legi sl ature, which under the Rent Act affords protection
against eviction to tenants whose tenancies have been
term nated and who continue to remain in possessi on and who
are generally termed as statutory tenants, is perfectly
conpetent to lay down the manner and extent ~of the
protection and the rights and obligations of such tenants
and their heirs. S. 2(1)(iii) of the Act does not create any
additional or special right in favour of the heirs of the
‘so called statutory tenant’ on his death, but seeks to
restrict the right of the heirs of such tenant in respect of
residential prenises. As the status and rights  of a
contractual tenant even after determnation of his tenancy
when the tenant is at tines described as the statutory
tenant, are fully protected by the Act and the heirs of such
tenants becone entitled by virtue of the provisions of the
Act to inherit the status and position of the statutory
tenant on his death, the Legislature which has created this
right has thought it fit in the case of residential prenises
tolimt the rights of the heirs in the manner and to the
extent provided in S 2(1)(iii). It appears that the
Legi sl ature has not thought it fit to put any such
restrictions with regard to tenants in respect of conmmercia
premises in this Act.

It may be noted that for certain purposes the
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Legislature in the Del hi Act in question and also in various
ot her Rent Acts has treated

34

conmercial premises differently fromresidential premises S.
14(1)(d) provides that it will be a good ground for eviction
of a tenant from residential prem ses, if the prem ses |et
out for use as residence is not so used for a period of six
nonths imredi ately before the filing of the application for
the recovery of possession of the premses. Simlarly S
14(1) (e) makes bonafide requirenent of the landlord of the
premses let out to the tenant for residential purposes a
good ground for eviction of the tenant from such prem ses.
These grounds, however, are not nade available in respect of
conmer ci al prem ses.

W find it difficult to agree wth the observations
whi ch we have quoted earlier made by this Court in the case
of Ganapat Ladha v. Sashi Kant Vi shnu Shinde (supra).

It may be noticed that the Legislature itself treats
commer ci al tenancy differently from residential tenancy in
the matter ~of eviction of the tenant in the Del hi Rent Act
and al so -in various other Rent~ Acts. Al the grounds for
eviction of a tenant of residential premnises are not made
grounds for evictionof a'tenant in respect of commercia
prem ses. S. 14(1)(d) of° the Delhi Rent Act provides that
non-user of the residential premises by the tenant for a
period of six nonths immediately before the filing of the
application for the recovery of possession of the prenises
will be a good ground for eviction, though in case of a
conmer ci al prem ses no such provision is made. Simlarly, S
14(1) (e) which nakes bona fide requirenent of the |andlord
of the premises let out to the tenant for residentia
purposes a ground for eviction of the tenant, is not made
applicable to conmercial prem ses. A tenant of any
conmer ci al prem ses has necessarily to use the prem ses for
busi ness purposes. Business carried on by a tenant of any
commercial prem ses may be and often is, his only occupation
and the source of |Ilivelihood of the tenant and his famly.
Qut of the incone earned by the tenant fromhis business in
the commercial prenises, the tenant mmintains hinself and
his fanmily; and the tenant, if he is residing in a tenanted
house, may also be paying his rent out of the said incone.
Even if tenant is evicted fromhis residential prem ses, he
my with the earnings out of the business be in a position
to arrange for sone other acconmodation for his residence
with his famly. Wen, however, a tenant-is thrown out of
the commercial prenises, his business which enables himto
mai ntain hinmself and his famly cones to a stand-still. It
i s conmon
35
know edge that it is nuch nore difficult to find suitable
busi ness premi ses than to find suitable premses for
residence. It is no secret that for securing conmercia
acconmmodation, large sunms of money by way of salam, even
though not |egally payable, may have to be paid and rents of
commercial prenmses are wusually very high. Besides, a
busi ness whi ch has been carried on for years at a particular
place has its owmn good will and other distinct advantages.
The death of the person who happens to be the tenant of the
conmer ci al prem ses and who was running the business out of
the incone of which the famly wused to be mmintained, is
itself a great loss to the nenbers of the fanmily to whomthe
death, naturally, <conmes as a great blow Usually, on the
death of the person who runs the business and maintains his
famly out of the income of the business, the other nenbers
of the famly who suffer the bereavenent have necessarily to
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carry on the business for the maintenance and support of the
famly. A running business is indeed a very val uabl e asset
and often a great source of <confort to the fanmly as the
busi ness keeps the family going. So | ong as the contractua

tenancy of a tenant who carries on the business continues,
there can be no question of the heirs of the deceased tenant
not only inheriting the tenancy but also inheriting the
busi ness and they are entitled to run and enjoy the sane. W
have earlier held that nmere term nation of the contractua

tenancy does not bring about any change in the status of the
tenant and the tenant by virtue of the definition of the
‘tenant’ in the Act and the other Rent Acts continues to
enjoy the sanme status and position unless there be any
provisions in the Rent Acts which indicate to the contrary.
The nere fact that inthe Act no provision has been nade
with regard to the heirs of tenants in respect of commercia

tenancies on the death “of the tenant after termnation of
the tenancy, as has -been done in the case of heirs of the
tenants of residential prem ses, does not indicate that the
Legi slatureintended that the heirs of the tenants of
conmercial premises wll cease to  enjoy the protection
afforded to the tenant under the Act. The Legislature could
never have possibly intended that with the death of a tenant
of the commercial prem ses, the business carried on by the
tenant, however flourishing it nmay be and even if the sane
constituted the source of livelihood of the nenbers of the
famly, must necessarily come to an _end on the death of the
tenant, only because the tenant died after the contractua

tenancy had been termnated. |t could never have been the
intention of the Legislature that the entire famly of a
tenant dependi ng upon the
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business carried on by the tenant wll be conpletely
stranded and the business carried on for years in the
prem ses which had been let out to the tenant nust stop
functioning at the prem ses which the heirs of the deceased
tenant nmust necessarily vacate, (as they are afforded no
protection under the Act. W are of the opinion that in case
of comrercial premses governed by the Delhi” Act, the
Legi sl ature has not thought it fit. in the light ~of the
situation at Delhi to place any kind of restriction on the
ordinary law of inheritance wth regard to succession. It
may also be borne in mnd that in case of conmercia

prem ses the heirs of the deceased tenant not only succeed
to the tenancy rights in the premses but they succeed to
the business as a whole. It night have been open to the
Legislature to limt or restrict the right of inheritance
with regard to the tenancy as the Legislature had done in
the case of the tenancies with regard to the residentia

houses but it would not have been open to the Legislature to
alter under the Rent Act, the Law of Succession regarding
the business which is a valuable heritable right and which
must necessarily devolve on all the heirs in accordance with
law. The absence of any provision restricting the
heritability of the tenancy in respect of the commercia

prem ses only est abl i shes t hat conmrer ci al t enanci es
notwi t hstanding the determ nation of t he contractua
tenancies will devolve on the heirs in accordance with | aw

and the heirs who step into the position of the deceased
tenant will continue to enjoy the protection afforded by the
Act and they can only be evicted in accordance with the
provi si ons of the Act. There is another significant
consi deration which, in our opinion, lends support to the
view that we are taking. Conmercial premses are |let out not
only to individuals but also to Conpanies, Corporations and
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other statutory bodies having a juristic personality. In
fact, tenancies in respect of commercial prenmises are
usual | y taken by Conpani es and Corporations. Wen the tenant
is a Conpany or a Corporation or anybody wth juristic
personality, question of the death of the tenant will not
arise. Despite the termnation of the tenancy, the Conpany
or the Corporation or such juristic personalities, however,
will go on enjoying the protection afforded to the tenant

under the Act. It <can hardly be conceived that the
Legi slature would intend to deny to one class of tenants,
nanely, individuals the protection which will be enjoyed by

the other «class’ nanely, the Corporations and Conpani es and
other bodies wth juristic personality under the Act. If it
be held that comrercial ~ tenancies after the term nation of
the contractual tenancy of the
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tenant are not heritable on the death of the tenant and the
heirs of the tenant are not entitled to enjoy the protection
under the Act, an irreparable mschief which the Legislature
could never- have intended is likely to be caused. Any tine
after the creation of the contractual tenancy, the |andlord
may determine the contractual® tenancy, allow ng the tenant
to continue to remain in possession of the prem ses, hoping
for an early death of the tenant, so that on the death of a
tenant he can imediately proceed to institute the
proceeding for recovery and recover  possession of the
prem ses as a matter of course, because the heirs would not
have any right to remain in occupation and woul d not enjoy
the protection of the Act. This could never have been
i ntended by the Legislature while fram ng the Rent Acts for
affording protection to the tenant against eviction that the
| andl ord would be entitled to recover ~ possession, even no
grounds for eviction as prescribed inthe Rent Acts are made
out .

In our opinion, the viewexpressed by this Court in
Ganpat Ladha's case and the observati ons nade therei n which
we have earlier quoted, do not lay down the correct | aw. The
sai d decision does not properly construe the definition of
the ‘“tenant’ as given in S. 5(11)(b) of the Act and does not
consider the status of the tenant, as defined in the Act,
even after termnation of the commercial tenancy. In our
judgrment in Damadilal’s case this Court —has correctly
appreciated the status and the legal position of atenant
who continues to remain in possession after termnation of
the contractual tenancy. W have quoted at |ength the view
of this Court and the reasons in support thereof. The view
expressed by a seven-Judge Bench of this Court in Dhanapa
Chettiar’s case and the observations made therein which we
have earlier quoted, lend support to the decision of this
Court in Dhamadilal’s case. These decisions correctly |ay
down that the termination of the contractual tenancy by the
 andl ord does not bring about a change in the status of the
tenant who continues to remain in possession after the
term nation of the tenancy by virtue of the provisions of
the Rent Act. A proper interpretation of the definition of
tenant in the light of the provisions made in the Rent Acts
nakes it clear that the tenant continues to enjoy an estate
or interest in the tenanted premni ses despite the term nation
of the contractual tenancy.

Accordingly, we hold that if the Rent Act in question
defines a tenant in substance to nmean a tenant who continues
to remain in
38
possession even after the termnation of the contractua
tenancy till a decree for eviction against himis passed’
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the tenant even after the determination of the tenancy
continues to have an estate or interest in the tenanted
prem ses and the tenancy rights both in respect of
residential prom ses and conmercial premises are heritable.
The heirs of the deceased tenant in the absence of any
provision in the Rent Act to the contrary will step into the
position of the decreased tenant and all the rights and
obligations of the deceased tenant including the protection
afforded to the deceased tenant under the Act will devol ve
on the heirs of the deceased tenant. As the protection
afforded by the Rent Act to a tenant after determni nation of
the tenancy and to his heirs on the death of such tenant is
a creation of the Act for the benefit of the tenants, it is
open to the Legislature which provides for such protection
to nake appropriate provisions in the Act with regard to the
nature and extent of the benefit and protection to be
enjoyed and the nmanner ~in which the sane is to be enjoyed.
If the Legislature makes any provision in the Act limting
or restricting the benefit and the nature of the protection
to be enjoyed in a specified manner by any particul ar class
of heirs —of the deceased tenant on-any condition |aid down
being fulfilled, the ~benefit of the protection has
necessarily to be enjoyed on the fulfillment of the
condition in the manner and to the extent stipulated in the
Act. The Legislature which by the Rent Act seeks to confer
the benefit on the tenants and to afford protection agai nst
eviction, 1is perfectly conpetent to nmeke appropriate
provi sion regulating the nature of protection and the nanner
and extent of enjoynment of such tenancy rights after the
term nation of contractual tenancy of the tenant including
the rights and the nature of protection of the heirs on the
death of the tenant. Such appropriate provision nay be made
by the Legislature both with regard to the residentia
tenancy and comrercial tenancy. It is, however, entirely for
the Legislature to decide whether the Legislature will make
such provision or not. 1In the absence of any provision
regulating the right of inheritance, and the nanner and
extent thereof and in the absence of any condition being
stipulated with regard to the devolution of tenancy rights
on the heirs on the death of the tenant, the devolution of
tenancy rights nust necessarily be in accordance with the
ordi nary | aw of succession

In the Del hi Act, the Legislature has thought it fit to
nake provisions regulating the right to inherit the tenancy
rights in respect
39
of residential prem ses. The rel evant provisions are
contained in S. 2(1)(ii) of the Act. Wth regard to the
commercial prenises, the Legislature in the  Act under
consideration has thought it fit not to make any such
provision. It may be noticed that in some Rent Acts
provisions regulating heritability of comrercial prem ses,
have al so been made whereas in sone Rent Acts no . such
provision either in respect of residential tenancies  or
commercial tenancies has been made. As in the present Act,
there is no provision regulating the rights of the heirs to
inherit the tenancy rights of the tenanted prem ses which is
conmercial premises, the tenancy right which is heritable
devol ves on the heirs under the ordinary |aw of succession
The tenancy right of Wsti Ram therefore, devolves on al
the heirs of Wasti Ram on his death.

We nust, therefore, hold that Wasti Ram enjoyed the
statute of the prem ses in dispute even after determni nation
of the contractual tenancy and notwi t hstanding the
term nation of the contractual tenancy, Wasti Ram had an
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estate or interest in the demsed premses; and tenancy
rights of Wasti Ram did not cone to an end with his death
but they devolved on the heirs and | egal representative of
Wasti Ram The heirs and | egal representatives of Wasti Ram
step into his position and they are entitled to the benefit
and protection of the Act. W nust, accordingly, hold that
the High Court was not right in comng to the conclusion
that the heirs of Wasti Ram the so called statutory tenant,
did not have any right to remain in possession of the
tenanted premnises and did not enjoy any protection under the
Act. It appears that the High Court passed an order for
eviction against the heirs of Wasti Ramonly on this ground
without going into the nerits of the appeal filed by the
appellant in the H gh Court against the order of remand and
al so without considering the cross-objections filed in the
H gh Court by the Ilandlord. W accordingly, set aside the
judgrment and order of the Hi gh Court and we remand the case
to the ~Hgh Court for decision of the appeal and the cross
obj ection on mnerits. The appeal is accordingly allowed to
the extent indicated above with no order as to costs.

Bef ore concl udi ng, there” is> one aspect which we
consider it desirable to nmke certain observations. The
owner of any prem ses, whether residential or conmercial
et out to any tenant, is permtted by the Rent Control Acts
to seek eviction of the tenant only on the ground specified
inthe Act, entitling the landlord to evict the tenant
40
fromthe premses. The restrictions-on the power of the
landlords in the matter of recovery of possession of the
prem ses let out by himto -a tenant have been inposed for
the benefit of the tenants. Inspite of various restrictions
put on the landlords right to recover possession of the
prem ses froma tenant, the right of the |andlord to recover
possession of the prenmises fromthe tenant for the bona fide
need of the premises by the landlord is recognised by the
Act, in case of residential premises. Alandlord may |et out
the prem ses under various circunstances. Usually a/l andl ord
| ets out the prem ses when he does not need it for own use.
Crcunstances may change and a situation nmay ari'se when the
landl ord may require the prem ses let out by himfor his own
use. It is just and proper that when the |andlord requires
the premi ses bona fide for his own use and occupation, the
| andl ord should be entitled to recover the possession of the
prem ses which continues to be his property inspite of his
letting out the same to a tenant. The legislature. inits
wi sdomdid recognise this fact and the Legislature has
provided that bona fide requirement of the landlord for his
owmn use wll be a legitimte ground under the Act for the
eviction of his tenant fromany residential premses. This
ground is, however, confined to residential premises and is
not made available in case of comercial premises. A
l andl ord who lets out comercial premises to a tenant under
certain circunmstances nmay need bona fide the prem ses for
his own use under changed conditions in some future date
should not in fairness be deprived of his right to recover
the comrercial prem ses. Bona fide need of the landlord wll
stand very much on the sane footing in regard to either
class of premi sses, residential or commercial. W therefore,
suggest that Legislature may consider the advisability of
maki ng the bona fide requirenent of the landlord a ground of
eviction in respect of comrercial premises as well.

M L. A Appeal all owed.
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