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JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
M JAGANNADHA RAQ, J.

These two appeal s are connected and can be di sposed of
together C. A No 5517 of 1997 arises out of order dated
10. 6. 1997 and 4.7.1997 passed by the H gh Court i'n appea
against MJ.Petition No. 985 of 1985 filed by the appell ant
in Cvil Court which was transferred to the Famly Court.
C. A No. 5518 of 1997 arises out of orders passed on same
dates by the High Court in Famly Court Appeal No. 99 of
1995 (arising out of order dated 1.212.1995 in custody case
No. 9 of 1993 filed by the respondent). The orders dated
10. 6. 1997 are orders dismissing the matters for default and
orders dated 4.7.1997 are those refusing ~to restore the
matters and vacating the ad interim order. In the Famly
Court Appeal 99 of 1995 while passing orders on 4.7.1997, it
was al so stated by the High Court that appellant has no case
on nerits.

The facts leading to the appeals are as foll ows: -

The respondent M. Madhav Under married the “appell ant
(who was then in US A on 11.6.82 at Omaha, State of
Nebraska in the U S.A. On 19.6.1982, a separate narriage
cerenony as per Hondu rituals was perforned. It appears
that the respondent had earlier married one Bhagyawanti  at
Nagpur on 20.4.1967. The respondent later left for USA and
obt ai ned an exparte divorce order agai nst Bhagyawanti in the
trial court at Oakland in the State of Mchigan on
25.10.1997 allegedly by way of msrepresentation. (Later
Bhagyawanti moved that Court for vacation of that order).
The said Bhagyawanti also filed petition No.101/81 in the
District Court, Nagpur and clained that the decree obtained
by respondent in USA was void and based on m srepresentation
of facts and she clained for divorce maintenance and the
reliefs. She succeeded in that case and a fresh divorce
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decree was passed by the Nagpur Court on 11.6.84 relying
upon Snt. Satya vs. Tej Singh [1975 (1) SCC 120]. That
woul d mean that the Indian Court held that the US divorce
decree dt. 25.10.1997 was not bi ndi ng on the said
Bhagyawant i .

The appellant lived with the respondents in USA for 10
nonths after her nmarriage on 11.6.1982. On  15.3.1983, a
mal e child was borne to them is USA and was naned Abhijeet.
Due to certain conpelling ci rcunst ances, the not her
(appellant) and the child left the respondent on 20.4.83 the
child was 35 days old. Thereafter, the respondent-husband
had no occasion to live with his wife and the child so far.

They have been involved in unfortunate Ilitigations both
Cvil and Criminal both in USA and India for the last 14
years. The respondent -~ is continuing to live in USA while

the appellant and her son have been living in India. The
boy is now studying in 8th Standard in a school at Pune.

The respondent - husband filed a divorce case in USA
agai nst the appellant and al so sought custody of the child.
Initially on 15.3.1983 the US Courts had given custody of

the child to the nother-appellant. A divorce decree was
passed exparte on 23.9.1983. On 20.2.84 the child reached
India with the appellant _s-nother. The respondent then

obt ai ned an order on 11.4.1984 exparte containing directions
as to visitation rights in his favour. Late on, 30.4.84 the
Court passed an order exparte nodifying the earlier order
unto one of "tenmporary custody" in favour of the husband-
respondent and shifting the tenporary care, control or
possessi on of the child from-the appel l'ant to the
respondent, until a final bearing as to be held on al

i ssues. On 28.4.86, the US- Court passed on exparte order
granti ng 'permanent custody’ to the respondent-husband.

In the neanwhile, the appellant proceeded fromUSA to
Australia and then reached Indiaand joined her son. She
then filed MJ. Petition No. 985 of 1985 in the Cvil Court,
Bonbay for a declaration that her nmarriage with respondent
on 11.6.1982 was null and void.inasnuch as the respondent’s
marriage with Bhagyawanti was subsisting on that date. She
claimed nmaintenance for her and the <child and ‘for a
declaration that the divorce decree passed by the US Court
on 23.9.83 was not binding on her and for injunction against
respondent from renmoving the child from her. That "t he
divorce decree obtained on 25.10.77 by the respondent
agai nst Bhagyawanti did not bind Bhagyawanti has now been
declared in the fresh divorce decree passed by the I'ndian
Court on 11.6.84 as stated above:

The respondent canme to Bonbay and fil ed Habeas Corpus
petition No. 328 of 1986 in the H gh Court of Bonbay and the
said Wit Petition was dism ssed on 15.4.86 and custody was
granted to the appellant by the High 'court. The Court said
In a el aborate order);

"Therefore, taking the totally of

circunmstances into consideration,

we find allowed to retain the

custody for the present and at the

st age. The interim Custody of
Abhijeet be handed over to the
not her Dhanwanti forthwith. The
petitioner-father-Madhav wll the

right of visiting between 4.000

p.m and 6 p.m every day. Subject

to the above, rule is discharged.
(The permanent custody order of UDS Court dated 25.4.86 in
favour of the husband is after this dated. B Social |eaves
petition No. 1290 of 1986 filled by respondent was dism ssed
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on 8.5.1986.

We cone to the next stage of proceedings under the
Guardi an and wards Act, and eye 13 of the Hindu Mnority &
Guardi anship Act, 1890) filed by the appellant for pernmanent
guardi anship of the person/property of her son and other
reliefs. The Court appointed her as permanent & Lawfu
guardi an of the person/property of the child or 20.8.1986.
This was an exparte order in favour of the appellant-wife.
The application filed by respondent for setting aside the
sane was dismissed on 23.1.1987 by the trial court. Appea
No. 1313 of 1987 to the High Court filed by the respondent-
husband was di sm ssed on 23.11. 1987 observi ng;

"We have heard M. Ganesh | earned

counsel appearing on behalf of the

appellant t length-and we find that

there is no merit whatsoever in the

appeal . From what has been stated

hereinabove it is very clear that

the appellant is fighting with the

Respondent for over several years.

The conduct of the appel I'ant

clearly indicates that he is a nuch

married man and he had entered into

marriage wth  the  Respondent by

suppressing the fact of the first

marriage with a girl at Nagpur.

The earlier j udgrent of the
Di vi sion Bench of this court
clearly i ndi-cat es t hat t he
appel | ant had treated t he

Respondent with <cruelty and the
Respondent was required to |eave

the nmatrinonial house with the
child under gr eat stress and
conpul si on. The conduct ~of the

appel | ant does not indicate that he

is interested in the welfare of the

child but the anxiety of the

appel l ant seens to be to seek

custody of the child only a with a

view to avoi d paynent of

mai nt enance for the child.

Apart fromthe nmerits of the claim

we nust bear in mnd that whatever

may be, the disputes between the

parties the Court has to consider

in the pr oceedi ngs under t he

CGuardi anship Act as to what is in

the interest of the mnor child.

The minor child has remained with

the nother for last over four years

and in our judgnent it would not be

ininterest of the mnor to be

snatched away fromthe nother and

the order of the learned Single

Judge appointing the nother as

guardi an coul d not be faul ted

with."

Once again, the respondent filed appeal in this Court
in CA No. 1289/90. This was dismssed on 10.10.1990.
This Court, however, while dismssing the appeal, made an
observati on:

"W make it «clear that we have

decided the case only on the

grounds which we have set earlier
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and we decline to express ay view
on the legal nerits of the decree
or on nerits of the disputes
bet ween t he parties concer ned
except to the extent that there was
no good cause for setting aside the
exparte decree. | the appellant
has any other remedy open in |aw
against the exparte decree this

judgrment will not preclude himfrom

pur sui ng such renedy."

Taki ng advant age of the sai d observati on, the
respondent filed Case No.D9 of 1993 in the Famly Court,
Bonbay afresh for custody of child. That petition was

clubbed with MJ. Petition No. 985 of 1985 filed earlier by
the appellant in the Cty Cwvil Court regarding declaration
that her marriage was void, which was transferred to the
Fam |y Court. The Family Court passed an order dt. 1.12.95
all owing 'the respondent’s application D9 of 1993 and
granting ‘him custody of the child to the respondent and
di sm ssed appellant’s MJ.Petition No.985 of 1985 filed to
decl are her marriage w th respondent as null & void.

The appel | ant preferred appeal to the H gh Court. Stay
was granted. It appears, during the hearing of the appeal
the respondent was given custody of the child for 4 days but
on the first day the boy ran away fromthe respondent and
was traced, and then all the parties net at a police station
and the custody of 'the boy was given to the respondent for
three days. The boy was later -taken by respondent to his
village called Baddlapur in -Maharashtra for those three
days. The appellant’s appeals were listed after vacation in
the first week for 9th June. It is the case of the
appel l ant that the case was not Ilisted on 9th. it was
listed on 10th June, 1997, and she had no notice and when
the Advocate requested the court for tine, the case was not

adj ourned but was only passed over till 2.245 p.m and then
at 2.45 p.m it was dismssed for non-prosecution. The
application o. 3411 of 1997 to set aside the ‘same was
di smissed on 4.7.97. It was also held i the  order dt,

4.7.97 that the appellant-nmother had no case on nerits for
retai ning custody of the child.

Aggrieved by the order dismssing the appeals  for
default and the refusal to restore the sane, and aggrieved
by the findings given on nerits of the application for
custody and aggrieved by the dism ssal of the appeal in the
case for declaring the narriage as null & void - without
giving any reasons, - these two GCvil appeals have been
preferred by the appellant.

We have heard argunents on the nerits of the petition
filed for custody of the child. So far as the appea
relating to declaration of the marriage as null & void filed
by the appellant is concerned, the appellant stated fairly
that she does not want to pursue the same. Therefore, the
earlier decree of divorce as between her and her husband can
be treated as having becone final

So far as the dismissal of the appellant’s appea
(against the orders in respondent’s application D9 of 1993
for custody) for default on 10.6.97 and the refusal of the
Hi gh Court on 4.7.97 to restore the same, we have been taken
through the affidavits and the circunstances of the case and
we are satisfied that the High Court was not justified in
not restoring the appeals and in refusing to give a hearing.
it appears to us that the H gh Court did not give due
i mportance to the fact that the case related to custody of a
child who has been living with the appellant for nore than
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for the child, whatever be the fault of the appellant. it

was a fit case where the appeal should have been restored,
If the child, on account of his superience in the three days
with his father - during the pendency of the appeal when
tenmporary custody was given to the respondent was not
willing to acconpany the nother to the H gh Court, prim
facie it appears to us that there was no ground for
initiating contenpt proceedi ngs agai nst her for not
produci ng the child. Be that as it may, the said contenpt

proceedings will be disposed of in accordance with |aw by
the Hi gh Court. In any event we direct recall of the
bai |l abl e warrants issued against the appellant, if they are
still pending.

Before the hearing of the case, we interviewed the boy
in Chanbers and found that he was quite intelligent and was
able to wunderstand the facts and circunstances in which he

was pl aced. He~ informed us that he was not inclined to go
with his /father to USA and he wants to continue his studies
in India ~till ~he conpletes 10-2 or he finishes his
graduati on. He feels that he will then be in a position to

deci de whether to go to USA for higher studies. He wants to
continue to be in the custody of his nother. He told us that
his desire is to becone a Veterinary doctor.

Parties & counsel on both sides wanted us to di spose of
the custody nmatter on nerits.

The High Court while holding that the appellant had no
case on nerits, has' given only one reason for granting

custody to the father. it stated that the father
"Who has acquired citizenship in
Arerica is wel | -pl aced in is

career. The boy is nearing the age

of 14. The parampunt interest of a

boy aged 14 vyears of age is

definitely his future education and

career. The further education of

the boy whose father is well-placed

in Arerica wll be conparatively

superior. The lower Court . took

note of this circunstance and

granted custody of the boy to

respondent . Therefore, we do not

find any error in the order passed

by the Court bel ow'
It is clear that the Family Court and the Hi gh Court have
therefore based their decision on the said sole circunstance
regarding the financial capacity of the father to give
better education to the boy in USA Learned counsel for the
respondent - husbhand has contended in addition, that the
appel l ant had violated Court orders in USA and brought the
child to India and had also not produced the child in the
Bonbay High Court and had violated Court directions, and
that by such conduct she was disqualified from  having
custody of the child. It was also argued that she was
living in Bonbay while the chile, is studying at Pune, and
that she does not have the capacity to educate the child in
USA. The husband led evidence that his brother & brother’s
wife are prepared to come to USA to take care of the child
if the child should come to USA

On the other hand, the appellant has contended that
earlier orders granting custody to her have becone final and
that there is no change in the circunstances warranting the
shifting of the custody to the father, that the Child cannot
be uprooted fromthe environment in which he has grown for
the last nmore than 12 years, that she has the capacity to
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educate the child in USA, that the child is a citizen of USA
and is entitled to go there in his own independent right at
any time, that in US, there is no body to take care of the
child in the husband’s household and that the respondent’s
brother/wife could not be substitutes for the nother, even
if they go to USA . She submtted that the respondent made
efforts taking away the child fromher within 35 days of its
birth and she had to |eave the house in USA with the child
and the child was sent to |India through her nother; she
escaped the detectives enployed by the respondent, and
proceeded to India via Australia. Her Sringing the child to
India in those circunstances cannot be a ground for shifting
custody of the child to the respondent. She contended that
the Courts below could not ignore the earlier orders of the
H gh Court in the Habeas Corous case or the orders in the
proceedi ngs under the Guardian & Wards Act, 1890. The
Supreme Court hadalso rejected the respondent’s appeal in

both cases. In the |latter case the H gh Court/suprene Court
had refused to set aside the ex parte orders passed in her
favour and agai nst the respondent. This operated as res
judi cata or estoppel. She al so contended that when the

child was not willing to conme before the Bonmbay Hi gh Court
in view of his unpleasant’ experience with the father for 3
days when the Bonbay Court gave custody to the father, she
could not be found fault with for not bringing the child to
the Court and that fact cannot also be a ground for shifting
custody to the respondent.

On these subnissions, the follow ng points arise for
consi derati on:
(1) Could the Famly Court and H gh Court have ignored the
orders passed in favour  of the appellant in the Habeas
Cor pus Case on 15.4.86 and the exparte order .in the Guardi an
& WArds Act case dated 23.11.87 and the orders of refusal of
the Hgh Court or Supreme Court -in 1990 to set aside the
latter orders and could the respondent file a fresh/ case in
the Famly Court in 1993 to claimcustody, and if sois
whet her there is proof of changed circunstances between 1990
and 1993 or 1997 warranting the shifting of custody to the
respondent-father, and whether the capacity of t he
respondent to give education to the child in USA could al one
be sufficient ground to shift custody?
(2) Do the fact relating to the appellant bringing away the
child to India in 1984 contrary to an order of the US Court
or not producing the child in the Bonbay Hi gh Court have any
bearing on the decision o the Courts in India while deciding
about the paramount wel fare of the child in 1993 or 19977
(3) In case the respondent is not entitled to  pernmanent
custody, is he entitled to temporary custody or visitation
rights.
Point 1: Fromthe facts already stated, it 1is clear that
the appellant has an order in her favour of the H-gh Court
of Bombay dated 15.4.86 giving her the custody of the child
passed while dismissing the wit petition filed by the
respondent seeking a wit of baheas corpus. The appellant
then has also an order in her favour passed agai n under the
Guardian & Wards Act dated 23.11.1987, though in exparte
proceedi ngs, giving her permanent custody of the child. The
appeal s preferred by the respondent agai nst he said order to
the Supreme Court have been di sm ssed. The order in the
proceedi ngs under the Guardian & Wards Act, 1890 dated
23.11.1987, even though exparte is binding on the respondent
as it concerns the sane subject nmatter and operates as res
judicata (Mulla, CPC, Vol.1, 15th Ed., P. 109) (See also
Sarkar on Evidence 13th Ed. P. 1128 that judgnment by default
creates an estoppel - quoting sailendra Narayan vs. State of
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Oissa AIR 1956 SC 346).

W re of the viewthat the H gh Court, in the present
proceedi ngs, was clearly in error in not even referring to
the wearlier orders and their binding nature on the
respondent, in so far as the said orders considered that in
the interests of the paramunt welfare of the child, the
custody was to be with the nother, the appellant. In the
present proceedings started start on the prenmse that the
per manent custody was with the nother. it will be necessary
for the respondent to establish facts subsequent to 1990 and
before 1993 or 1997, which can anount to change in
circunmstances requiring custody of the child to be shifted
fromthe appellant to the respondent.

It is no doubt true that orders relating to custody of
children are by their~ very nature not final, but are
interlocutory in nature and subject to nodification at an
future time upon proof of change of circunstances requiring
change of . custody but such change in custody nust be proved
to be in'the  paranount interests. of the child [Rosy Jacob
vs. Jacob a. Chakramakkal (1973 (1) SCC 840)]. However, we
may state that in respect of —orders as to custody already
passed in favour of the appellant the doctrine of res
judicata applies and the famly Court in the present
proceedi ngs cannot ~re-exam ne the facts which were fornerly
adj udi cated between the parties on the issue of custody or
are deened to have been adjudicated. There nust be proof of
substantial change in the circunstances presenting anew case
before the court. It nust be established that the previous
arrangenent was not conductive tothe child s welfare or
that it has produced wunsatisfactory results. Onmerod L.J.
pointed out in S vs. W[(1981) 11 Fam Law 21 (82) {CA)] that

"the status quo argunent depends

for its strength whol |'y and

entirely on whether the status quo

is satisfactory or not, the nore

sati sfactory the status  quo,  the

stronger the argunent for not

interfering. The |less satisfactory

the status quo, the | ess  one

requires bef ore deci di ng to

change".

We shall next consider the point which solely appeal ed

tothe Family Court and the Hgh Court in the present
proceedi ngs nanely that the respondent is financially well -
off and can take care of the child better and give him
superior education is USA. Lindley, L.J. in Re. vs. MGath
(I'nfants) 1893 (1) Ch. 143 (148) stated that:

"....the welfare of the child is

not to be nmeasured by noney al one

nor by physical confort only. The

word ’'wel fare’ nust be taken in its

wi des sense. The nor al and
religi ous wel fare nmust be
considered as well as its physica
wel | - bei ng. Nor can the ties of

af fection be disregarded.”
As to the "secondary" nature of material considerations,
Hardy Boys, J. of the New Zeal and Court said in Wl ker vs.
Wal ker & Harrison (See 1981 N.Z. Recent Law 257) (cited by
British Law Comm ssi on, working Paper No. 96 Para 6.10)

"Welfare is an all-enconpassing

wor d. It i ncl udes materi a

wel fare, both in the sense of

adequacy of resources to provide a

pl easant home and a confortable
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standard of living and in the sense
of an adequacy of care to ensure
that good health and due persona
pride are naintained. However ,
while material considerations have
their place they are secondary
matters. Mre inmportant are the
stability and the security, the
l oving and understanding care and

gui dance, t he war m and
conpassi onate relationships, that
are essenti al for t he ful

devel opnent  of the child s own

character, personality and talents"

Fromthe above, it is clear that the H gh Court in the
case before wus was clearly in error in giving sole or nore
i mportance to the superior financial capacity of the husband
as stated by him in his evidence. Assuming that his
financial capacity is superior'to that of his wife, that in
out opini'on cannot be the sole ground for disturbing the
child from his nother’s custody. As of today, the child is
getting good education-and is doing well in his studies.
The proposal of an inmediate Anerican education which the
father is prepared to finance cannot, in our opinion, be a
sufficient ground /for shifting the child to the father’'s
custody, ignoring the fact that for the last nore than 12
years, the «child has been in the nmother”s custody. Thee is
al so, no basis, having regard to the oral evidence adduced
by the parties, for ~holding that the nother is pernmanently
residing at Bonbay  leaving the child at Pune. The
appel | ant’ s categorical evidence that whenever she had to go
to Bonbay from Pune, her nother used to conme from Bonbay to
pune to take care of the child, |eaves no-doubt in our mnd
that the nmother is residing nostly at Pune and goes to
Bonbay occasionally for very short periods in connection
with certain official duties in~ her enploynent. the
appel l ant has also reiterated before us that she has been
residing at Pune and she has a flat there. As contended by
her, the <child is a citizen of USA by both and he can go to
USAin his owmn right in future whenever it is so decided.
Further the evidence of the respondent and of his brother
that in the event the child is allowed to go to USA with the
respondent, the respondent’s brother and the latter’s wife
have agreed to proceed to USA, |eaving their three daughters
inlndia (of whom o e has been nmarried recently) or
anticipating the migration of their daughters, appears to us
to be too artificial and a nake believe affair rather than

real . It appears to us that the effort on the part of the
respondent here is only to inpress the Court that the child
wi Il have conpany of these persons in case the child is

allowed to proceed to USA. This evidence has not appeal ed
to us.

In the result, therefor, we do not find any substantia

change in the circunstances between 1990 and 1993 or 1997
which can justify the shift over the permanent custody of
the child fromthe appellant to the respondent.
Point 2: Mch of the argunent for the appellant was based
upon the fact that the appellant had, during 1984, renoved
the child fromUS to India violating Court orders passed in
that country. It is said she has also not produced the
child before the Bonbay H gh Court. It was argued for the
respondent that this conduct disqualified the appellant from
havi ng custody of the child.

This point can perhaps be rejected on ground of
constructive res judicata because of the earlier order as to
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custody in favour of the appellant but a the point has been
argued and is inportant we shall decide the sane as a natter

of |aw. Such a question has been consi dered and decided in
various decisions of Courts to which we shall presently
refer.

The leading case in this behalf is the one rendered by
the Privy Council in 1951, in MKee vs. MKee (1951 AC 352).
In that case, the parties, who were Anerican citizens, were
married in USA in 1933 and lived there till Dec, 1946. But
they had separated in Dec. 1940. On 17.12.1941, a decree of
di vorce was passed in USA and custody of the child was given
to the father and later varied in favour of the nother. At
that stage, the father ‘took away the child to Canada. 1In
habeas corpus proceedi ng by the nother, though initially the
deci sions of |ower courts went against her, the Suprene
Court of Canada gave her custody but the said Court held
that the father could not have the question of custody
retried in Canada, once the question was adjudicated in
favour of / the mother in the USA earlier. On appeal to the

Privy Council, Lord Sinonds held that in proceedings
relating to custody before the Canadian Court, the welfare
and happi ness of the i nfant was of the per manent

consi deration and the order of a foreign court in USA as to
his custody can be given due weight in the circunstances of
the case, but such anorder of a foreign Court was only one
of the facts which nust be taken into consideration. It was
further held that it was the duty of the Canadian Court to
forman independent judgment on the nerits of the matter in
regard to the welfare of the child. The order of the
foreign Court in US would yield to the welfare of .the child.
Comty of Courts demanded not its enforcenent, but its grave

consi derati on. This case arising from Canada which |ays
down the law for Canada and U. K. _has been consistently
followed in latter cases. This view was reiterated by the

House of Lords in vs. C[1970 AC 668]. This is the also in
USA (see 24 American Juri sprudence, para 1001) and
Australi a. (See Khamis vs. Khami's) [(1978) 4 Fam /L. R 410
(full Court (Aus)].

However, there is an apparent contradiction between the
above view and the one expressed in ReH. (infants) 1996 (1)
All ER 886 (CA) and in ReE (an infant) 1967 (1) Al E R
881 to the effect that the Court in the country to which he
child is renoved will send back the child to the country
from which the child has been renpved. This apparent
conflict is explained and resol ved by the Court of Appeal in
1974 in ReL. (minor) (Wardship : Jurisdiction): 1974 (1) A
E.R 913 (CA) and in RER (M nors) (Wardship : Jurisdiction)

1974 (1) Al e.R 913 (CA) and in ReR (Mnors) (Wardship

jurisdiction) 1981 (2) FLR 416 (CA). It was held by the
Court of Appeal in ReL that the viewin MKee vs. MKee is
still the correct view and that the Iimited question which

arose in the latter decisions was whether the Court in the
country to which the child was renoved coul d conduct (a) a
summary inquiry or (b) an el aborate inquiry on the question
of custody. |In the case of (a) a summary inquiry, the Court
woul d return custody to the country fromwhich the child was
renmoved unl ess such return could be shown to be harnful to
the child. In the case of (b) an elaborate inquiry, the
Court could go into the merits as to where the pernanent
wel fare lay and ignore the order of the foreign Court or
treat the fact of renoval of the child from another country
as only one of the circunstances. The crucial question as
to whether the Court (in the country to which the child is
renoved) would exercise the summary or el aborate procedure
isto be determined according to the child s welfare. The
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sunmary jurisdiction to return the child is invoked, for
exanple, if the child had been renoved fromits native |and
and renoved to another country where, rmay, be, his native
| anguage is not spoken, or the child gets divorced fromthe
soci al custons and contacts to which he has been accustoned,
or if its education in his native land is interrupted and
the child is being subjected to a foreign system of
education, - for these are all acts whi ch coul d
psychol ogically disturb the child. Again the summary
jurisdiction is exercised only if the Court to which the
child has been renoved is moved pronptly and quickly, for in
that event, the Judge may will be persuaded that it woul d be
better for the child that those nmerits should be
investigated in a Court' in his native country on the
expectation that an early decision in the native country
could be in the interests of the child before the child
could develop roots in the country to which he had been
renoved. Al ternatively, the said Court mght think of
conducting an el aborate inquiry on nerits and have regard to
the other. facts of the case and the tine that has |apsed
after the renoval of the child and consider if it would be
in the interests of the childnnot to have it returned to the
country from which it had been renoved. In that event, the
renoval of the unauthorised child from the native country
would not cone in/ the way of the Court in the country to
which the <child has been renove, to i gnore the renoval and
i ndependent|y consi der whether the sending back of the child
to its native country would be in the paranount interests of
the child. (See Rayden & Jackson, 15th Ed. 1988, pp. 1477-
14791 (Brom ey, Famly law, 7th-Ed. 1987). 1n ReR (M nors)
(war dshi p: Jurisdiction) . 1981 (2) FLR 416 (CA) it has been
firmy held that the concept of forum conveniens has no
pl ace in wardship jurisdiction

W may here state that this Court in Ms. Elizabeth
D nshaw vs. Arvand M Di nshaw & Anot her (1987 Z(1) SCC 42),
while dealing with a child renoved by the father from USA
contrary to the custody orders of ‘the US Court directed that
the child be sent back to USA to the nother not only because
of the principle of comty but also because, -on facts, -
which were i ndependently considered - it was in the
interests of the child to be sent back to the native state.
There the renmoval of the child by the father and the
nother’s application in India were within six nonths. In
that context, this Court referred to ReH (infants), 1966
(1) All ER 886 (CA) which case, as pointed out by us above
has been explained in ReL (1974 (1) ALL ER 913) as a case
where the Court thought it fit to exercise its summary
Jurisdiction in the interests of the child. Be that as it
may, the general principles laid dowmm in Mkee vs. MKee
(1951 AC 3351) and Jvs. C (1970 AC 668) and the distinction
bet ween summary and el aborate inquiries as stated in RelL
(infants) are today well settled in U K, Canada, Australia
and the USA The sane principles apply in our country.
Therefore nothing precludes the I ndi an Courts from
considering the question on nerits, having regard to the
delay from 1984 - even assunming that the wearlier orders
passed in India do not operate as constructive res judicate.

The facts of the case are that when the respondent
noved the Courts in India and in the proceedi ngs of 1986 for
Habeas Corpus & under (Guardian & Wards Act, the Courts in
India thought it best in the interests of the child to all ow
it to continues with the nmother in India, and those orders
have al so becone final, The Indian Courts in 1993 or 1997,
when the Child had lived with his nother for nearly 12
years, or nmore, would not exercise a summary jurisdiction to
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return the child to USA on the ground that its renmpoval from
USA in 1984 was contrary to orders of US Courts.

In this connection, it is necessary to refer to the
Hague Convention of 1980 on G vil Aspects of Internationa
Chil d Abducti on. As of today, about 45 countries are
parties to this Convention. India is not yet a signatory.
Under the convention, any child below 16 years who had been
wongfully renoved or retained in another Contracting state,
could be returned back to the country fromwhich the child
had been renmoved, by application to a Central authority.
Under Article 16 of the Convention, if in the process, the
i ssue goes before a Court, the Convention prohibits the
Court from point into the nerits of the welfare of the
child. Article 12 requires the child to be sent back, but
if a period of nore than one year has |apsed fromthe date
of removal to the date of comrencenent of the proceedi ngs

before the Court, the child would still be returned unl ess
it is denonstrated that the child is now settled in its new
envi ronnent . Article 12 is subject to Article 13 and a
return could be refused, if it would expose the child to

physi cal or psychol ogi cal “harm-or otherw se place the child
in an intolerable position or if the child is quite nature
and objects to its return: I n Engl and, these aspects are
covered by the Child Abduction and Custody Act, 1985.

So far as non-convention countries are concerned, or
where the renoval related to a period before adopting the
convention, the lawis that the Court to which the child is
renoved will consider the question on nmerits bearing the
wel fare o the child as of paranount inportance and consi der
the order of the foreign court as only a factor to be taken
into consideration as stated in MKee vs. MKLee (1951 AC
351), unless the court thinks it fit to exercise sumary
jurisdiction in the interests of the child and its pronpt
returnis for its welfare, as explainedin ReL 1974 (1) A
ER 193 (CA). As recently as 1996-1997, it has been held in
P(A Mnor) (Child Abduction: - Non Convention Country), Re:
(1996 (3) FCR 233 (CA) by Ward, LJ 1996 (Current Law) (Year
Book) (p. 165-166) that in deciding whether to ‘order the
return of a child who has been abducted fromhis ‘or her
country of habitual residence-which was not a party to the
Hague Conventi on, 1980, - t he Courts overri ding
consi deration nmust be the child' s welfare. —There is no need
for the Judge to attenpt to apply the provisions of Article
13 of the Convention by ordering the child s return unless a
grave risk of harm was established. She al so A(A m nor)
(Abduction : Non-Convention Country) (re, The Tines 3-7-97
by vard LJ (CA) (quoted in Current Law Aug. 1997, P.13).
This answers the contention relating to renpval of the child
from USA.

Again as stated earlier, we do not prima facie find any
wi Il | ful disobedience on the part of the appellant in not
produci ng the child before the Bonbay H gh Court warranting
shifting of custody to the father. |If the child, after its
three day experience with the father was not willing to cone
to the Court, the appellant could not be faulted.

For the aforesaid reasons, the contention of the

respondent based on violation of the earlier orders of the
US Courts or of the Bonbay H gh Court for production of the
child, is rejected.
Point 3: Though we have held that the respondent is not
entitled to permanent custody of the child, It is necessary
to consider whether the respondent is to be given tenporary
custody or visitation rights.

On the facts of this case, we are not inclined to grant
temporary custody to the respondent to take the child from
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I ndi a. That would affect the child s studies and further
there is an exparte order of the US Court given pernanent
custody to the father and if that order is executed by the
respondent, there is danger of the boy not returning to
India thus frustrating any order that we are asked to pass
giving tenporary custody to the respondent.

As to visitation rights, of course, the respondent can
be given, as long as he wants to visit the child in India,
at Pune, So far as this aspect is concerned, the point has
not been argued before wus elaborately but, in case the
respondent is coming to India, he could, in advance of
atleast 4 weeks. intimate in witing to his counsel either
at Bomrbay/ Del hi with ‘copy to the addr ess of the
appel l ant/chil d and if ' that is done, the appellant shal
positively respond in witing. We grant visitation rights
for three hours per day twice a week (for 3 weeks) at a tine
and venue at Pune to be agreed by counsel and the appellant,
and this shall be at a place at Pune where the counsel or
their representatives are necessarily present it or near the
venue. the respondent shall not be entitled to take the
child out fromthe said venue. The appellant shall take al
such steps to conply with theabove visitation rights of the
respondent . it will ~alsobe open to the parties to nmove
this Court for any other directions in regard to these
visitation rights.

Appeal of the appellant-nother agai nst order passed in
the application for custody filed by the respondent before
the Famly Court, is allowed as stated above and the
respondent’s application for custody of childis dismssed
subj ect however to the visitation rights stated above.
Appeal against the order in-the petition for declaring the
marri age of appel lant and respondent null & wvoid is
di smissed as not pressed in view of the decree of divorce,
al ready passed. The bailable warrants issued '@ against
appel l ant are directed to be wthdrawn, if they are
subsi sti ng.




