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Suit for redenption decreed and accounts
or der ed- Appeal pending-Mrtgage tenure vested in
the State by virtue of notification free for all
encunbr ances- Ef fect -Jurisdiction of G vil Courts,
if barred-Decree of redenption, i f becones
i nfructuous-Bi har Tenancy Act, 1885 (Bihar 8 of
1885), s. 171-Bi har Land, Reforms Act, 1950 (Bihar
30 of 1950), ss, 14, 35.

HEADNOTE

K the nortgagee of certain Mkarrari tenures
obtained a decree on his nmortgage and put it into
execution. Pending execution, C the nortgagor
having failed to pay the rent of the nortgaged and
sone other tenures they becane liable to be sold
for the realisation of the arrears of rent wunder a
certificate issued for the purpose. K whose
security was thereby jeopardised paid the arrears
and became under s. 171 of the Bi har Tenancy Act' a
nortgagee of the tenures for the anobunt paid and
entitled to possession of themtill repaynent. K
thereafter took possession of the tenures. After C
had died in 1941, the respondent <claining to
represent his estate as receiver and executor
under his will sued the appellant who had
succeeded to K's interest, for redenption of the
nortgages on the allegation that K and the
appel lant had realised from the rents of the
tenures in their possession nore than what was
due. The suit was decreed by the trial court. The
appel | ant appealed to the Hi gh Court at Patna.
Wil e the appeal was pending there the Bi har Land
Ref orms Act, 1950, came into force and as a result
of a notification issued under it all the tenures
becane vested in the State of Bihar free from al
encunbrances and the proprietors, tenure-holders
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and all other persons ceased to have any i nterest
in them but became entitled to conpensation for
the divestnment. As required by s. 14 of the Land
Reforms Act, the appellant filed a claimbefore
the officer appointed under the Act in respect of
his nortgages on the tenures and such clai mwas
adj udge at a certain sum on notice to Cs
representatives which adjudication |ater becane
final under s. 18. Under the provisions of the
Land Refornms Act, the ampunt so found due becane
payabl e out of the conpensation awarded to the
proprietors and tenurehol ders. Thereafter the
appeal before the Hi gh Court came up for hearing.
The appellant contended that in view of the
provisions of s. 35 of the Land Reforns Act a
civil court must
120
be deemed to have no jurisdiction to decide any
guestion /concerning clains under nortgages of
tenures vested in the GCovernment under the Act.
The High Court rejected this contention observing
that the Act barred a suit by a nortgagee only and
not a suit by a nortgagor and confirned the
decr ee.
N

Hel d, that though the Act did not expressly
bar a suit by a nortgagor for redenption, that was
the practical andinevitable effect of it. The
nort gage accounts could not be taken over again by
the civil court when they had been taken under the
Act and the decision in the proceedi ngs under the
Act had becone final

Held, further, in the proceedings under the
Act to ascertain the claimof a  creditor, the
debtor was entitled to show what had been paid to
the creditor or what the creditor had realised
fromthe nortgaged property.

Hel d, also, that after a nortgagor had been
di vested of the nortgaged property under the Act a
redenpti on decree would be infructuous as the
nortgagor would not then be entitled to have it
reconveyed to him Neither would it then be in the
power of the nortgagee to convey that property. In
fact the nortgagor having been divested of the
property and lost his right of redenption

Query-VWhether if the nortgagee had realised
fromthe profits of the nortgage property nore
than what was due himon his nortgage, a suit by
the nortgagor refund would lie ?

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appea
No. 246 of 1959.

Appeal from the judgnent and decree dated
Decenmber 4. 1956, of the Patna Hi gh Court in First
Appeal No. 429 of 1951

A. V. Viswanatha Sastri and Mbhan Behari Lal
for the appell ant.

B. K P. Sinha and A G Ratnaparkhi, for
respondent No. 1.

M K Ramanmurthy R K Garg, D. P. Singh and
S. C Agarwal, for respondent No. 6.

1961, Decenber 13. The Judgnent of the Court
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was del ivered by

SARKAR. J.-This appeal arises out of a suit
brought by the respondent Kumar Jagat Ki shore
121
Prasad Narayan Si ngh, hereafter call ed t he
respondent, against the appellant, the Raja of
Kani ka, for redenption of certain nortgages. The
suit was decreed by a | earned Subordi nate Judge of
Gaya and the High Court at Patna confirmed that
decree on appeal. The appellant has now appeal ed
to this Court against the judgnent of the High
Court.

In the Hi gh Court many points were argued but
inthis Court M. Sastri for the appellant pressed
only one point. W have therefore to state only
such of the facts as concern the point raised by
M. Sastri.

The respondent claimed to be entitled to
redeem the nortgages as the executor of the estate
of Chandrieshwar Prasad, the nortgagor, and as the

receiver appoi nt ed in certain execution
proceedi ngs hereafter nmentioned. It has since been
finally held, as will appear later, that the wll

appointing the respondent executor was not
genuine. It may al so be stated that the respondent
is no longer holding the office of receiver. It
woul d, therefore, ' appear that the respondent has
now no |ocus standi 'to contest the appeal. He was
however, the only person opposing the appeal in
this Court. As |earned counsel for the appellant
did not object to the respondent appearing in this
appeal , it is unnecessary to di scuss t he
respondent’s position further

It appears that on February 17, 1924,
Chandreshwar Prasad executed a nortgage in favour
of the then Raja of Kanika to secure a sum of Rs.
4,00, 000/-. The nortgaged properties consisted of
certain Mokarrari tenures. The nortgage debt not
havi ng been paid, the Raja of Kanika filed a suit
on the nortgage and obtained prelimmnary and fina
decrees thereon. Thereafter he put the decree into
execution sonetime in 1938 and we are informed
that the execution case was never finally disposed
of. It was in these execution proceedi ngs
122
that the respondent had been appointed the
recei ver of the nortgaged properties.

The Mokarrari tenures were held wunder ‘the
Tikari Raj. The Tikari Raj had nortgaged its
proprietary interests in these and other tenures
to the Darbhanga Raj by way of a wusufructuary
nort gage. Chandreshwar Prasad appears to have
failed to pay the rent of the nortgaged and ot her
tenures which he held under the Tikari Raj.
Ther eupon, the Darbhanga Raj as the usufructuary
nortgagee of the proprietary interests in these
tenures started certificate proceedings for the
realisation of the rent and in or about 1940
obtained a certificate for Rs. 83,267/- in respect
of arrears of rent. The certificate put the
nortgage security of the Raja of Kanika in
jeopardy and the latter thereupon on Septenber 28,
1940, paid the amount of the certificate. In view
of this paynent, under s. 171 of the Bi har Tenancy
Act the Raja of Kani ka became the nortgagee of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

tenures in respect of the rent of which the
certificate had been issued and also entitled to
possession of the tenure villages till the amount
paid by himin respect of the certificate was
repaid with interest at the rate prescribed. On
Novermber 23, 1940, the Raja of Kanika took
possession of all the tenures in respect the
arrears of rent of which the certificate had been
i ssued. As a result, the receiver appointed in the
execution case was di spossessed.

The nortgagor Chandreshwar Prasad died on
Sept enber 28, 1941. The respondent as the executor
under a wll alleged to have been left by
Chandreshwar Prasad obtained probate of it from
the High Court on Decenber 10, 1945. He was
appoi nted receiver in the  execution case on
February 17, 1949.

On Septenmber 20, 1949, the respondent as the
receiver and -executor as aforesaid filed the suit
for the redenption of the aforesai d nortgages. By
123
this date, the Raja of Kanika in whose favour the
nortgage had been executed in 1924 had died and
the suit was brought against the appellant as his
successor and as the person then entitled to the
nortgage’'s interest. The respondent contended that
the Raja of Kanika had realised sufficient amounts
fromthe tenures of which he cane into possession
under s. 171 of the Bi har Tenancy Act, to pay off
both the nortgages and  had in fact realised nore
which he was liable to repay. On March, 19, 1951
the respondent was renmoved from his office as
receiver and thereafter on August 22, 1951, the
High Court in a Letters Patent Appeal set aside
the grant of the probate, holding the will to be a
forgery. On the last nmentioned date, a decree for
redenption was passed in the suit by the
Subordi nate Judge, directing the accounts to be
taken and giving other usual directions.

The appel l ant appeal ed from the judgnent of
the | earned Subordi nate Judge to the High Court at
Patna sone tinme in Septenber 1951. Wile this
appeal was pending in the Hgh Court, four
daughters of Chandreshwar Prasad were brought on
the record as representing t he nor t.gagor’'s
i nterest.

In the neantinme, on Septenber 25, 1950, the
Bi har Land Refornms Act, 1950 had cone into force.
This Act provided that the State Governnent m ght
by notification declare that the estates or
tenures nentioned in it had passed to and becone
vested in the State. Sonetine in 1952, a
notification was issued by the Bihar Governnent
under this Act vesting in the State of Bihar the
tenures which had cone into the possession of the
Raja of Kanika under s. 171 of the Bi har Tenancy
Act. As a result of this notification the right,
title and interest of the nortgagor Chandreshwar
Prasad and of the superior owner in tenures vested
absolutely in the state free fromall encunbrances
and
124
the proprietor and tenure-holder ceased to have
any interest in them In August 1952, the State of
Bi har took possession of these tenures fromthe
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appel l ant who had till then been in possession
Thereafter, the State of Bihar was nade a party to
the appeal pending in the H gh Court.

As required by s. 14 of the Bihar Land
Ref orns Act, the appellant filed clainms in respect
of his dues under his aforesaid nortgage decree
and the nortgage under s. 171 of the Bihar Tenancy
Act before the officer appointed under the first
nmentioned Act. The daughters of Chandreshwar
Prasad were nade parties to the clai mproceedi ngs
but they did not appear to contest the claim On
January 15, 1955, the Cains Oficer decided that
a sum of Rs. 5,33,077/- was due to the appell ant
in respect of the nortgage of 1924 a sum of Rs.
25,034/ 4/- in respect of the nortgage created by
the operation of s. 171 of the Bi har Tenancy Act.
No appeal s had been taken against these decisions
of the Clains officer as provided in the Land
Reforns Act and they therefore becane final under
s. 18(3) " of that™ Act. The -appellant’s appeal to
the Hi gh Court which had been pending all this
time, thereafter came up for hearing and it was
di sm ssed on Decenber 4, 1956. It had been
contended on behal f of the appellant that in view
of s. 35 of the Land Reforms Act a civil court
nmust be deenmed to have no jurisdiction to decide
any question of @ nortgage clainms _over tenures
vested in the CGovernnent under the Act. The Hi gh
Court was unable to accept this contention as in
its view what was barred by the Act was a suit by
the nortgagee only and observed that the Act did
not contain any provision barring a suit by the
nortgagor. In that view of the natter the High
Court confirmed the decree of the | ear ned
Subordi nate Judge. This appeal against this
deci sions of the H gh Court.

We think that this appeal must be allow It
is clear that a redenption decree can no nore be
125
given effect to after the notification issued
under the Land Reforns Act, since thereafter the
nort gaged tenures becane vested in the State of
Bi har free from all encunbrances. The tenures
havi ng vested in the State of Bihar, the nortgagee
had no longer any interest in the tenures nor was
he in possession of them He could not carry out
the decree by reconveying the tenures to the
nort gagor or put himinto possession. The nortgage
as a security had ceased to exist, for the
nortgaged properties vested in the State of Bihar
under the Act free from all encunbrances. The
nortgagor in his turn also ceased to be entitled
to the nortgaged properties. He had hence no right
to redeemthem Therefore, in our view, the decree
for redenption which had been previously passed,
becane i nfructuous.

But it was said that if the nortgagee had
realised nore out of the incone of the nortgaged
properties than was due to him the nortgagor was
entitled to repaynment of the excess realisation
and that, therefore, the redenption decree in so
far as it directed the taking of accounts had not
becorme infructuous. W are wunable to accept this
contention in view of the provisions of the Land
Ref orns Act to some of which we shall now refer.
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Under s. 4, upon the notification, all the
interests of proprietors and tenure-holders in
estates and tenures nentioned in it cane to an end

and vested in t he State free from al
encunbrances. Clause (d) of this section provides
that no suit will liein acivil court for the

recovery of noneys due from the proprietor or
tenure-holder on a nortgage of the estate or
tenure and all such suits and proceedi ngs pendi ng
on the date of vesting will be dropped. Section 14
provi des that every creditor whose debt is secured
by a nortgage of an estate or tenure vested in the
State may within the tinme there prescribed notify
his claimin witing to a Cains

126

Oficer for the purpose of determ ning the anmount
of the debt payable to him It would be clear from
this section and's. 4(d) earlier referred to, that
a nortgagee could not recover the anount due to
hi m from'the nortgaged tenures which had vested in
the CGovernnment except by follow ng the procedure
laid down in s. 14. Section 14 al so provides that
the dainmis Oficer shall ~be a Subordinate Judge
or a Minsif depending on the amount of the claim
Section 16 states /the principles how the claimof
the creditors is to/ be ascertained. It is not
necessary to refer in detail to the provisions of
this section but it may be stated that it gives
power to scale down the interest. Section 17
provi des for appeal s agai nst the decisions of the
Claims Oficer to a Board one of whose nenbers
shall be a Judge of the High court or a District
Judge, agai n dependi ng on the amount of the claim
Sub-section (3) of s. 18 provides that "The
deci sion of the Board and where no appeal has been
filed to the Board, the decision of the dains
Oficer shall be final." Sections 14 to 18 are
contained in Chapter 4 of the ‘Act. Chapter 5 of
the Act deals with the assessnent of conpensation
payable to the divested proprietors —or tenure-
hol ders. Section 24, which is contained in this
chapter, deals wth the determ nation of the
amount of conpensation payable in respect of the
transference of the properties to the State. Sub-
section (5) of this section provides that in a
case where the interest of a proprietor or tenure-
hol der is subject to a nortgage, the compensation
shall first be payable to the creditor and then to
the proprietor or tenure-holder, the anmount of
conpensation payable to the creditor being the
amount determined under Ch. 4. Al conpensation

payable to the proprietor, tenure-hol der or
encunbrancer is required to be set out in the
conpensati on Assessnment-roll. Section 35 of the

Act states, "No suit shall be brought in any G vi
Court in respect of any entry in or omssion from
a Conpensation Assessnent-rol

127

or in respect of any order passed under Chapters
Il to VI or concerning any matter which is or has
al ready been the subject of any application nade
or proceedings taken under the said Chapters.™
This section would make it inpossible for the
decision of the Clains Oficer or the Board to be
chal l enged in an ordinary civil proceeding.
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Section 32, which is contained in Chapter 6 of the
Act , provi des t hat when t he Conpensati on
Assessment-roll was becone final as prescribed in
the Act, the Conpensation Oficer appointed under
the Act shall proceed to make paynent in the
manner specified init. W may also refer to s. 38
of the Act which states that the Clains Oficer
and the Conpensation Oficer shall have the powers
of a Gvil Court.

VWhat is the effect of these provisions on the
redenpti on decree in so far as it directed the
nortgage accounts to be taken ? It seens to us
that they rendered that part of the decree also
i nfructuous. In our view, the nortgage accounts
cannot be taken under ~the decree for they have
al ready been taken under the Act and the decision
of the Clainms Oficer onthe State of the accounts
is final under s: 18(3). In viewof s. 35, no suit
can be' brought concerning the decision of the
Claims Oficer. At is truethat the suit in the
present case had been brought before the Act and
would not itself be affected by s. 35. But we
shoul d suppose that the Act will now prevent the
account being taken under the decree so as to
chall enge the decision of the Clains Oficer. If
this were not so, the Oficer taking the accounts
under the decree has to accept the dains
Oficer’'s decision for that 1is final and the
parties cannot challenge it. That being so, the
result would be that the officer taking the
accounts would have to nmake a report finding that
the same anount which the Caims Oficer found to
be due, was due to the nortgagee. On this report a
decree woul d follow and the appel |l ant woul d becone
entitled to the anpunt found due
128
to him under the decree. Now, (he was already
entitled to that amount under s. 32(1) of the Act.
He woul d then have a right to be paid the sane sum
twi ce over in respect of the sane nortgage right.
We cannot conceive that such an anomal ous position
could have been intended by the Act. W, therefore
think that since the Act, the redenption decree
cannot be given effect to.

The Hi gh Court seens to have thought that the
Oficer taking the accounts under the redenption
decree would not be bound by the decision of the
Clains Oficer. This view was based on the reason
that only such of the Claims Oficer’s decisions
woul d be binding as had been given in matters over
which he had jurisdiction and that he had no
jurisdiction to investigate into a claim by the
nortgagor in respect of realisation by the
nortgagee from the nortgaged properties in excess
of his dues. W think that in this the H gh Court
was in error. In taking the accounts the Clainis
Oficer has to decide under s. 16 (2)(b) how nuch
had been paid to the nortgagee or realised by him
It is therefore, wong to say that the Act did not
give the Claims Oficer jurisdictionto go into
the question of the realisation by the nortgagee.
It is true, as the Hgh Court pointed out, that
the Act does not expressly bar a suit by a
nortgagor for redenption but that seems to be the
practical and inevitable effect of it. This does
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not affect the rights of a nortgagor. He can
establish before the Cdaim Oficer that the
nort gagee had realised out of the incone of the
nort gaged properties of which he was in possession
nore than what was legitinmately due to him If he
succeeds in doing that the Clainms Oficer wll
hold that nothing in payable to the nortgagee out
of the conpensation. He may even indicate that the
nort gagee has been overpaid to a certain extent.
Whet her in such a case the nortgagor can file a
suit to recover fromthe nortgagee the anount paid
in excess is not a question that arises in this
appeal

129

Even if he could, that would not Ilead to the
conclusion that in the present case the nortgage
accounts can be taken under the redenption decree.
We therefore, express no opinion on that question

We think /it right “to point out that the Act has
taken sufficient ~care to see that neither the
nort gagor - nor the nortgagee is o in any way
prejudiced in the proceedings concerning the
i nvestigation of the nortgagee’s claim It has
provi ded that the investigation would be by
experienced judicial officers of high status and
that the proceedings would be taken as if they
were taken in a Cvil Court.

In the result, \in our view, on'the nortgage
security having vested in the State of Bihar free
from encunbrances wunder the Land reforms Act the
redenption decree passed by the | ear ned
Subordi nate Judge becane infructuous. ~The decree
could not stand any nore; the accounts directed to
be taken by it <could no nore be  taken, nor the
other directions contained in it carried out. In
our Vview, the High Court. was-~ in error in
confirmng the decree. The decree could no | onger
be acted upon. The cl ai m proceedi ngs under the Act
finally determined the state of the nortgage
accounts.

We, therefore, allowthis appeal, set aside
the decree of the Hi gh Court and direct that the
respondent’s suit for redenption be dismssed.
There will be no order for costs.

Appeal all owed
130




