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Constitution of India--Article 311(1), dismissal by a
person subordi nate to appointing authority--States Reorgani-
sation Act, 1956--Sec. 115 (7), 116( 1 ) --Varying condi-
tions of service of an allocated Governnent servant to his
di sadvant age--Ef fect of reorganisation--Different authority
in state before and after reorganisation--Patiala & East
Punjab States Union Civil Services (Punishment & Appeals)
Rul es, 1953--Pepsu Ceneral C auses Act--Sec. 2(41)--Meaning
of State Governnent--Punjab Financial Comm ssioner’'s Ofice
(Slate Service Cass Ill) Rules, 1957--Central Governnent
Crcular dated 11-5-1957issued under States Reorganisation
Act. 1956.

HEADNOTE:

The appellant was appointed as a clerk in the Patiala
State in 1948. On the formation of the new State of ~Punjab
in 1956, the appellant was integrated in the service of the
new State of Punjab as pernmanent Assistant. The appellant
overstayed |eave and. therefore, after holding an enquiry
the Financial Conmi ssioner. Punjab dismssed himfrom /serv-
ice in Cctober, 1959. Appellant filed two suits, one for a

declaration that his dism ssal order was void and illega
second for arrears of salary on the basis that the dism ssa
was illegal. The trial Court decreed both the suits. The

Hi gh Court in appeal reversed the decrees of the trial Court
and di sm ssed the suits.

In the appeals by certificate the appellant contended
that the appellant was confirned in the State of Patiala by
the order of the Raj Pranukh. Before its integration he was
governed by the Patiala and East Punjab States Union G vi
Servi ces (Puni shnment and Appeal) Rules 1953 which were rmade
in exercise of powers conferred by proviso to Art. 309 of
the Constitution. By a notification of the Punjab Govern-
ment dated 9-2-1957 the said 1953 Rul es were made applicable
to the correspondi ng services from 1st Novenber, 1956 on-

wards till further orders in the new State of Punjab. Under
the 1953 Rules, the State Governnent was the appropriate
authority for dismssing nenbers of Class lii and IV. Under

section 2(46) of the Pepsu General C auses Act, 1953. State
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Government nmeans the Rat Pranukh. The appellant, therefore,
contended that he cannot be renoved from service by any
authority subordinate to the Governor of Punjab and since
the Financial Comm ssioner is an authority subordinate to
the Governor. he was not conpetent to pass the order of
di sm ssal

The respondent contended that the appointing authority
for the post held by the appellant in the State of Punjab is
the Financial Conmi ssioner and, therefore. he is the appro-
priate authority under s. 116(1 ) of the States Reorganisa-
tion Act, 1956 to inpose the penalty of dismssal. Second-
ly, in the present case the Punjab Financial Comm ssioner’s
Ofice (State Services Cass 111) Rules. 1957, apply.
Al though the said rules are nore disadvantageous to the
appel l ant since they have received the approval of the
Central CGovernnent by the General Circular dated 11-5-1957,
the appel l.ant was rightly dism ssed by the Financial Conm s-
sioner.

Al'l owing the appeal s.

HELD:~ 1. Section 116(1) nmerely provides that the appel-
[lant shall continue to hold the same post in the new State
of Punjab and shall be deenmed to have been duly appointed to
such post by the Government of Punjab. The fact that in the
new State ~.of ~Punjab the Financial Conmssioner is the
appropriate authority for appointing Assistants is absol ute-
ly irrelevant. Under s. 115(7) of the States Reorgani sation
Act the conditions of service applicable to

957
a civil servant inmredi ately before the appointed day cannot
be wvaried to his disadvantage except wth the previous
approval of the Central Governnent. One of the condition of
service of the appellant on the appointed day was that since
he was appointed by the State CGovernment of Pepsu he could
only be dismssed by the State Government of Pepsu if he had
continued there.
[961 H, 962 A

2.  The Menorandum of (11-5-1957 cannot be called in aid
as previous approval because the Punjab Financial -~ Comm s-
sioner’'s Ofice Rules 1957 were pronul gated’ on 28-2-1957
before the G rcular dated 11-5-1957 was issued. No approva
of the Central CGovernment has been produced. Ther ef or e,
authority subordinate to the Governor of Punjab was not
conpetent to pass an order of dismssed of the appellant.
[962 D E]

The Court set aside the judgnment and decrees of the High
Court and restored those of the trial Court. [963 E]
Takhatray Shivdatray Mankad v. State of Gujarat [1970] (1)
SCR 244 and Bhol anath J. Thaker v. The State of Saurashtra
Al R 1954 SC 680, foll owed.

N. Raghavendra Rao v. Deputy Comm ssioner,” South Kamara,
Mangal ore [1964] (7) SCR 549 and Mohammad Shujat Ali & O's.
etc. v. Union of India & Os. etc. [1975] @ (1) SCR 449,
di sti ngui shed.
Rajvi Amar Singh v. The State of Rajasthan, [1958] SCR 1013,
di stingui shed.

Mysore State and Road Transport Corporation etc. V.
Mrja KhasimAli Beg & Anr. C. As. Nos. 1601-1609 and 2402-
2405 of 1968 dt. 1-12-1976 fol | oned.

JUDGVMVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos. 1298 and
1299 of 1969.
Appeal fromthe Judgnent and Decree dated the 9th Au-
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gust, 1966 of the Punjab and Haryana Hi gh Court in Regular
First Appeals Nos. 134 and 120 of 1963.

N. H. Hi ngorani for the Appellant.

O P. Sharma for Respondent.

The Judgrment of the Court was delivered

GOSWAM, J.--These appeals are by certificate of the
Hi gh Court of Punjab and Haryana. Civil Appeal No. 1299 of
1969 is concerned with the appellant’s suit for declaration
of his dism ssal order dated Cctober 21, 1959, as void and
illegal. Cvil Appeal No. 1298 of 1969 arises out of his
suit for arrears of salary. Both the matters were heard
together in the. High Court and the judgnment out of which
Cvil Appeal No. 1299 of 1969 arises is the principal judg-
nent follow ng which a short order was passed by the High
Court dism ssing the other suit of the appellant for arrears
of sal ary. The High Court granted certificates in both the
appeal s. It will be sufficient to deal with Cvil Appea
No. 1299 of 1969 in this judgnent as the decision therein
wi'l | govern-the other appeal
The facts nmay now be briefly stated:

The appell ant-who was the plaintiff in the court bel ow
was appointed as a Clerk in the Patiala State some tinme in
July 1948. On the formation of the new State of Punjab on
Noverber 1, 1956, with the
958
nerger of the erstwhile Pepsu and Punjab States the appel-
lant was integrated in the service of the new State of
Punjab as per manent Assistant in  the grade of Rs.
150--10---300/- and was ~actually getting Rs./70/- per nonth
on October 21, 1959, the date of ~his ‘dismissal in the
of fice of the Financial Comm ssioner, Punjab.

The appellant instituted a suit in March 1962 chall eng-
i ng his order of dism ssal dated October 21, 1959, as void
and wunconstitutional praying for a declaration that he
continued to be in service of the Punjab State. In June
1962 he instituted a second suit as pauper claimng a
decree for about Rs. 8,689/- as arrears of 'his’ salary and
al l owances and also a further decree for Rs. /278/12/- per
nmensem from 5.6.1962 to 4.7.1962 and Rs.” 290/- per  nensem
fromb5.7.1962 upto the date of the decree. Both the suits
were decreed by the trial court.

According to the plaint, the appellant, due to serious
illness of his nmother, proceeded from Sinla where he was
working to Patiala on casual |eave on 8th July, 1958, with

the. sanction of the conpetent authority. He obtained
extensi on of |eave on account of illness of his nmother, wfe
and daughter. Meanwhile the appellant hinmself becane
seriously ill and prayed for Ileave from 1.11.1958 to

28.2.1959 On the basis of a nedical certificate granted by
Dr. Inder Singh Sodhi,, Retired Cvil Surgeon, Pepsu, Patia-

| a. The authorities declined to sanction-the |eave. The
appel l ant al so. continued to be seriously ill and was unabl e
to attend his duties. When he. recovered he reported for

duty at Sima on March 2, 1959 and he was permtted to
resumre his duty on furnishing. a certificate of fitness
granted by the aforesaid Retired Civil Surgeon
On January 27, 1959, the appellant was served with a
chargesheet by the Financial Conmi ssioner (Devel opnent)
Punj ab aski ng him to show cause why he should not be
di smssed from Governnent service for his wlful absence
fromduty after the expiry of the earned | eave sanctioned to
hi mupto October 31, 1958, which was described as "nisbeha-
viour". The chargesheet, inter alia, stated:
(1) .. You deliberately deed the
orders and again applied for extension of
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| eave upto the 31st Decenber, 1958 reigning

yourself to be ill, and al so threatened that
in case |leave was not allowed, you nmight be
grant ed i ntervi ew with t he Revenue
M ni ster "

X X X
X

(2) That on the one hand you have been
applying for grant of extension of |eave on
account of your own illness and on the other
you have requested that you my be allowed
to appear in B.A Exam nation to be held in
April, 1959. This, therefore, <clearly shows

that you are not actually ill but are nalin-
gering, and have know ngly defied Governnent
orders.

959

(3) That your wilful absence from duty
after the expiry of earned |eave sanctioned
to you upto the 31st October, 1958, is a
m sbehavi our ".
The appel |l ant subnitted his explanation on March 11, 1959.
There was an enquiry by the Deputy Secretary (Devel opnent)
in May 1959, He was served with a second show cause notice
on August/ 14, 1959, enclosing the report of the Enquiry
Oficer. The appellant submitted his representation to. the
said notice on Cctober 6, 1959. On Cctober 21, 1959, the
Fi nanci al Conmi ssioner (Revenue) passed the order of dis-
m ssal . As already stated, two suits were filed by the
appel lant in 1962. The Subordinate Judge, First d ass,
Patiala, decreed both the suits on January 15, 1963. The
State CGovernnent appealed to the H gh Court and the sane was
al |l oned on August 9, 1966 and both the suits were dism ssed.
That is how these appeal s came before us on certificates.

We are concerned in these appeals with only one point
which, if it is held in favour of the appellant, will con-
clude the matter and it will not be necessary to deal wth
the other questions with reference to the illegalities in
the course of the departnental enquiry alleged by the appel-
I ant .

It is subnitted on behalf of the appell ant that the
order of dismissal is invalid onaccount of violation of
Article 311(1) of the Constitution. The following facts
are relied wupon by the appellant in order to sustain his
submi ssi on.

It is admitted by the respondent that  the appellant
initially joined service in the State of Patiala in 1948 'as
a Cerk and he was confirmed as an Assistant in the Pepsu
Cvil Secretariat by an order dated COctober 31, 1956, of Hi s
H ghness the Rajpranukh, which is the previous day of the
"appoi nted day’ under the State Reorgani sation Act, 1956.
Thus he was integrated in the new State of Punjab as a
confirmed Assistant. Before his integration.in Punjab he
was governed by the Patiala and East Punjab States Union
Cvil Services (Punishnent and Appeal) Rules, 1953 (briefly
the Pepsu Rules) which were nade in exercise of the powers
conferred by the proviso to Article 309 of the Constitution
By a Notification of the Punjab Government No. 976G1-
87/ 2499, dated February 9, 1957, these Pepsu Rules continue
to apply as from 1st Novenber, 1956, to the cor respondi ng
services, posts and personnel of the new State of Punjab
till further orders. Rule 6 of the Pepsu Rules provides as
follows :--

"6. Aut hority to i mpose
puni shrment . --Subject to the provisions of
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clause (1) of Article 311 of the Constitution
of India, the authorities conpetent to inpose
any of the penalties specified in rule 4 upon
the persons to whomthese rules apply, shal
be such as may be prescribed. by Governnent
inthe rules regulating the appointment and
conditions of service of such persons”.
Dismissal is one of the penalties provided under rule 4
(see rule 4 (vii). As provided under Rule 6 above nen-
tioned, the Rajpramukh
960
under Article 309 of the Constitution by a notification in
the Pepsu Gazette of Juno 27, 1954, made appropriate rules
on 14th June, 1954, determining the authorities conpetent
to inpose penalti es on nenbers of certain services and
hol ders of certain posts in connection with the affairs of

the State. ItemNo. ~14 in the Schedule to these rules
nmentions "Menbers of Class Il and IV Services in Sectt."”
and. the punishing authority for dismssal of such enpl oyees
i's “the State Government. It is, therefore, clear that

under ~the Pepsu Rules which governed his conditions of
service the State Governnent al one was conpetent to inpose
the punishnent of disnissal. Under the Pepsu GCenera
Cl auses Act, 1953, "State CGovernment shall nean, in relation
to anything done or to be done after the commencenent of the
Constitution, the Rajpranmukh". (See section 2(46).

As noted earlier, factually, the appellant was con-
firmed and necessarily appointed by the Raj pranukh. Under
the Pepsu Rules the Raj pranukh al one was the appoi nti ng
authority. The appellant therefore, cannot be renoved from
service by any authority subordinate to the Governor in
Punj ab. The coordinate authority in Punjab is the State
CGover nment . The Governor of Punjab alone,  therefore, was
conpetent to pass the order of dismissal of the appellant.
The Fi nanci al Conmi ssioner (Revenue) is an authority subor-
dinate to the Governor. He was, there, not conpetent to

pass the order of dismssal. The order of dismssal is
violative of Article 311 (1) of the Constitution and is,
therefore, invalid and is liable to be struck down.

M. Sharma, on behal f of the respondent, submts that
there is no violation of Article 311 (1) of the Const it u-
tion. The appoi nting authority for a post held by the
appellant in the State of Punjab is the Financial~ Comm s-
sioner (Revenue). He subnits that the appointing authority
of the appellant before his integration intothe State of
Punjab does not come into the picture. He adds that this
submi ssion of his is in consonance with the provisions | of
section 116 of the States Reor gani sati on Act, 1956 (brief-
ly the Act). We mmy, therefore, read section 116 of the
Act :

"116(1) Every person-who i mredi ately
bef ore the appointed day 'is holding or
di scharging the duties of any post or /office
in connection with the affairs of the Union or
of an existing State in any area which onthat
day falls within another existing State or a
new Part A State or a Part C State shall
except where by virtue or in consequence of
the provisions of this Act such post or office
ceases to exist on that day, continue to hold
the sane post or office in the other existing
State or new Part A State or Part C State in
which such area is included on that day, and
shal | be deened as fromthat day to have been
duly appointed to such post or office by the
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Government of, or other appropriate authority

in, such State, or by the Central CGover nirent

or other appropriate authority in such Part C

State, as the case may be

961

(2) Nothing in this section shall be

deened to prevent a conpetent authority, after

the appointed day, frompassing in relation to

any such person any or der affecting his

continuance in such post or office".
M. Sharma submits, relying upon the provisions of section
116(1), that since the appointing authority for an Assistant
in the State of Punjab is the Financial Conm ssioner
(Revenue) it follows that he is the appropriate authority
under section 116(1) to inpose the penalty of disnissal
Thi s submi ssion follows fromwhat the H gh Court accepted
in the inpugned judgnment in the follow ng words:

"Qur . attention has not been drawn on
behal f of the | earned counsel for the respond-
ent to-any rule according to which the Gover-
nor of Punjab, as is contended, is the proper
authority for the appointnment of Assistants.
Indeed, it is not disputed that if the plain-
ti ff had been appointed as Assistant in the
State of Punjab, then the Financial Conmm s-
si oner (Revenue) woul d have been the appropri-
ate authority conpetent to enquire into the
petitioner’ s conduct andinpose the penalty of
di smissal; in other words, in that case, the
appoi nting authority ~could not have been
hi.gher in rank than the Financial Comm ssioner
(Revenue). It is certainly not the plain-
tiffs-respondent’s case t hat appropriate
authority for appointing Assistants in the
State of Punjab is the Governor".

We are unable to appreciate the above |line of reasoning
of the High Court. Section 116(1) is very clear. To
concretise the appellant’s case in terns of section ~116(1),
it is sufficient to state that the appel lant who, i medi ate-
ly before the appointed day, was holding the post  of an
Assistant in the forner State of Pepsu, shall continue to
hold the sane post in the new State of Punjab and shall be
deened as fromthat day to have beer/duly appointed to such
post by the Governnent of Punjab. W are not concerned in
the instant case about the appoi ntnent being deemed to - be
made by "’'other appropriate authority" in the State of
Punj ab since the appellant had been appointed by the Rajpra-
mukh of Pepsu which is equivalent to the State Governnent of
Pepsu and the coordinate authority inthe new State @ of
Punjab is the Governor of Punjab. The argument that in the
new State of Punjab the Financial Comi ssioner (Revenue)
is the appropriate authority for appointing Assistants s
absolutely irrelevant in the context of section 116(1) which
enables the status quo ante to continue except  where the
post ceases to exist under the provisions of the Act. It is
also inportant to bear in mnd the provisions of section
115(7) of the Act where under the proviso thereto "the
conditions of service applicable imediately before the
appoi nted day to the case of any person referred to in sub-
section (1) or sub-section (2) shall not be varied to his
di sadvantage except with the previous approval of the Cen-
tral Government"

One of the conditions of service of the appellant was
that having been appointed by the State Government of Pepsu
he could be only dism ssed by the State CGovernment of Pepsu
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if he had continued there.
962

Under section 116 when he is integrated in the new State
of Punjab he carries with him’that condition of service
with regard to his term nation of enploynent and it cannot
be. varied to his disadvantage, under section 115(7) of the
Act except with the previous approval of the Central Gov-

ernment . (See Takhatray Shivdatray Mankad v. State of
Guj arat (1) and Bhol anat h J. Thakar v. The State of
Saur ashtra(?2). No such approval of the Central Governnent
in the instant case is produced before us. It is, t here-

fore, clear that an authority subordinate to the Governor
of Punjab was not conpetent to pass the order of disnissa
of the appell ant.

M. Sharma subnits that the Punjab Financial Conm s-
sioner’'s Ofice (State Service Class I11) Rules, 1957, are
applicable in the instant case. Therefore, under rule 4
thereof the Financial Conm ssioner is the appointing author-
ity for Assistants, the category to: which the appellant
bel ongs. ~ He adds that even though these Rules nmay be disad-
vant ageous to the appellant he cannot conplain on account
of the approval of these Rules by the Central Governnent
under section 115(7) of the Act. M. Sharma submits that
these Rul es received the approval of the Central Governnent
as wll appear fromthe general circular dated My 11,
1957, to all the State Governnents. He further subnits
that in N Raghavendra Rao v.  Deputy Commi ssioner, South
Kanara, Mangalore(a) and in _a recent decision in Mhamuad
Shujat Ali & Os. etc. v. Union of India & Os. etc., (4)
this Court referred to that circular of May 11, 1957, and
held that that circular anounted to general approval under
the proviso to section 115(7) of the Act. W are, however,
unable to see how this nenorandum of May 11, 1957 can be
called in aid as 'previous approval’ under section 115(7) of
the Act when the Punjab Financial Conmm ssioner’'s Ofice

(State Service. Cass I11). Rules, 1957 were already pronul -
gated on February 28, 1957. Approval under section 115(7)
is previous approval and not subsequent ratification. The

above decisions, therefore, do not coneto the aid of the
respondent .

M. Sharma also drew our attention-to a decision . of
this Court in Rajvi Amar Singh v. The State of Rajasthan(5)
which is clearly diStinguishable on facts. This Court was
not called upon in that case to consider the provisions of
the State Reorgani sation Act.

Qur attention has been drawn by the appellant to. an
unreported judgment of this Court in Mysore State and Road
Transport Corporation, etc. v. Mrja Khasim Beg & Anr.
etc.(6) pronounced on Decenber 1, 1976.  This Court had to
deal with a simlar guestion al though appertaining to:
the "conpetent authority" under section 116(2) of the Act
in the background of Article 311(1) of the  Constitution
The follow ng passage fromthat decision wll make the.
poi nt cl ear:

(1) [1970] 1 S.C R 244.
(2) AI.R 1954 S.C. 680.
(3) [1964] 7 S.C. R 549.
(4) [1975] 1 S.C R 449.
(5) [1958] S.C. R 1013.
(6) C.A S Nos. 1601--1609 & 2402--2405 of 1968 dated
1-12-1976.
963
"In the instant cases, the first re-
spondent s wer e undeni ably appointed by the
Super i nt endent of the Traffic Department of
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the erstwhile State of Hyderabad who was the
head of the Road Transport Departnent of that
State. On the coming into force of the States
Reor gani sation Act, 1956, on Novenber 1, 1956,
they were to be deemed by virtue of sub-
section (1) of section 116 of the States
Reor gani sation Act to. have been appointed
with effect fromthat date to the posts held
by themon that date by the appropriate au-
thority in the new State of Mysore which could
not in the context nean an authority other
than the one equivalent to or coordinate in
rank. with the aforesaid authority in the
erstwhile State of Hyderabad. The authority
equi valent to or coordinate in rank with the
aforesaid authority on the rel evant date being
the GCeneral Mnager of the Msore CGovernnent
Road Transport Departnment according to. the
appel l ants’ ~own adnission as contained in
answer to the aforesaid interrogatories
served on themby the first respondents, he
alone could be considered to be the 'conpe-
tent authority’ in terms of sub-section (2) of
section 116 of the States Reorganisation Act,
1956. The fact that there was no post of
Superintendent of the Traffic in the Msore.
Covernment Road Transport Departnent in the
State of Mysore is of no consequence. Such
bei ng the position, the first respondent could
not have -been dism ssed fromservice by an
authority lower or subordinate in rank to the
General WManager of the Transport Depart nent
as it would tantamount to deprivation of the
guarantee enshrined in Article 311 of the
Constitution read wth section 115(7) of
the States Reorganisation Act, 1956 ......

In the result both the judgnents of the H gh Court are
set aside and the judgnments and decrees of the Subordinate
Judge, First Cass, Patiala, stand restored. The ~“appeal s
are allowed with costs. W are thankful to M. ~H ngorani
for his assistance as am cus curiaein these appeals.

P.H P.
al | oned.
964

Appeal s




