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ACT:

Constitution--Articles 19(1) (g), 304(b) & 32--Wether a 32
petition maintainable to challenge non--conpliance wth
proviso to Article 304(b)--Msore Silk Wrm Seed & Cocoon
(Regul ation of Production, Supply & Distribution) Act.
1960- - Anendnments whether requires fresh sanction of the
President wunder Article 304(b)--Increase in  quantum of
penal ty whether anmounts to additional restrictons--Nature of
penal ty.

HEADNOTE
The petitioners challenged the validity of ;amendments nmde
to Mysore Silk Wrm Seed and Cocoon (Regulation of
Production, Supply and Distribution) Act, 1960, on the
ground that the amendnents inposed additional restrictions
upon the rights of the petitioners to carry on trade and
busi ness wi thout obtaining the Presi denti al sanction
required by proviso to Art. 304(b) of the Constitution
The Principal Act had received the sanction of t he
President. The reasonabl eness of any restrictions either of
the. principal Act or of the anmendnments has not- been
chal | enged. It is not disputed that the Presidentia
sanction was not obtained for the anendnents.
The respondents cont ended-
(1)No petition under Article 32 of the Constitution  can
lie to challenge restrictions covered by Article 304(b),
since the freedom of trade envisaged by Article 304(b) is
different fromfreedom of trade guaranteed by Art. 19(1) (g)
(2) The anendments did not inpose additional restrictions
on the petitioners’ right to carry on trade and business.
Amendnents nerely introduced the restrictions which were
contained in the principal Act and the statutory rules nmade
thereunder and therefore did not inpose any additiona
restrictions.
Section 12 of the principal Act reads as under
"12. Penalties-(1) Any person who contravenes
the provisions of section 3 or 4 shall be
puni shable with fine which nay extend to one
hundred rupees.
(2) any rearer who contravenes the
provisions of section 6 or 7 or any other
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provision of this Act or any rule, order or

notification made  t hereunder, shal | be
puni shable with fine which nmay extend to fifty
rupees.

(3)Any licensed buyer who contravenes the

provisions of sections 7 or 8 or any other
provision of this Act or any rule, order or
notification made  thereunder, shal | be
puni shable with fine which my extend to two
hundred and fifty rupees.

(4)Save as otherwise provided in sub-
section (1), (2) and (3), any person who
contravenes any of the provisions of this Act
or of any rule. order or notification

t hereunder, shall be punishable with fine
which may extend to two hundred and fifty
rupees.

(5)(a) Wthout prejudice to any punishnent
under -t he preceding sub-sections the Director
of ~Sericulture in Mysore may, after giving a
reasonabl e opportunity to the person concerned
to be heard, suspend or cancel the licence
granted- to any person for preparing silkworm
seed /if such person is <convicted at |east
twi ce for an offence under this Act.
474
(b) Any person aggrieved by the suspension
or cancellation of a licence under clause (a)
may appeal to the Government within such tine
as nmay be prescribed and the decision of the
Government_on such appeal shall be final and
shall not be called in question in any Court
of Law'.
Anmendnents to section 12 were made by | section
7 and 8 of the Amending Act which read as
under : -
"7. Amendnent of section 12. In section 12 of
the principal Act, -
(1)in sub-section (1), for the words "one
hundr ed rupees”, the words "two hundr ed
rupees” shall be substituted;
(2)in sub-section (2), for —the words  and
figures "section 6 or 7 or any other provision
of this Act or any rule, order or notification
nmade t hereunder, the words, figures, brackets
and letter, "section 6" or clause (a) of sub-
section (1) of section 7" shal | be
substituted;
(3)after sub-section (2), the follow ng
subsection shall be inserted. nanely :-
"(2A) Any person  who contravenes t he
provi sions of clause (b) of sub-section (1) of
section 7 or sub-section (2) of that section
shall be punishable with inprisonnent which
may extend to three nonths or with fine which
may extend to five hundred rupees or with
both" ;
(4)for sub-section (3), the fol l owi ng
subsection shall be substituted, nanely :-
"(3) Any person who contravenes the provisions

of section 8 shall be puni shable with fine
which my extend to two hundred and fifty
rupees”

(5)in subsection (4), for the wor ds,
brackets and figure, % "subsections (1). 2) and
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3)", the words, bracket-,, figures and letter
"subsections (1), (2), (2A) and (3) shall be
substituted".
" 8. Insertion of new sections 12A and 12B-
After section 12 of the Principal Act, the
following sections shall be inserted, nanely
" 12A Abet nent - Whoever abets any offence
puni shabl e wunder this Act shall be punished
with the punishnment provided in this Act for
such of fence
12B. Certain offenses to be cognizabl e-The
of fenses under sub-section (2A) of section 12
shal | be cogni zabl e".
HELD : A citizenis entitled to come to Court wth the
allegation that his fundanmental right to carry on business
or trade is affected adversely by a provision which does not
| egal |y exist. The restrictions contenplated by Article
304(b) | may be of a character different fromthose of .in
i ndividual citizen s right to trade, but it cannot be denied
that their _impact on individual's right is very often
direct. [477A-B]
HELD FURTHER: Stringent regul ations were already existing
under the principal Act and the rules " franmed thereunder
No additional restriction is inposed by the Anending Act
4(1) . Now section/ 7(2) nerely nakes evasion of t he
requi renment to conduct business in the cocoon narket of an
area nore
difficult. [481C D, 482-D
The anendnents to section 12 increase the quantum of
penal ti es. But the increasein the penalties is 'such, in
view of the change of the value in noney, as not to anount
to an appreciable increase in restriction even from the
poi nt of view of a person who wants to break the restrictive
laws. Penalties are

475
really part of the procedure for the enforcenent of
restrictions. They do not create new of fenses. They only

make violation of whatever restrictions on -trade and
conmerce were there nore onerous. They, therefore,” cannot
be | ooked upon as Additional restrictions upon freedom of
trade and comerce. [484B-D

HELD FURTHER : Anendnents requiring sone nore persons to
take out licences who may not have been previously covered
by provisions relating to licences does not constitute a
real increase in restriction upon commerce. | f t he
substance of the statutory rule is converted into a
statutory provision. there can hardly be said to be
additional restrictions inposed by the anendi ng Law. What
nmay be a restriction of his choice, fromthe point of view
of an individual citizen engaged in a trade nay not be a
restriction on interstate or intrastate comerce viewed from
the angle of the trade as a hole. It is only an additiona

restriction fromthe special point of viewof Art. 304(b)
whi ch requires Presidential sanction. [487C E]

Petition dism ssed.

JUDGVENT:

ORIGNAL JURISDICTION : Wit Petitions Nos. 137 and 203 of
1971.

Petitions under Art. 32 of the Constitution of India.

A K. Sen, K R Choudhuri and K. Rajendra Choudhary, for
the petitioner (In Petition No. 137).
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K. K. Chaudhuri and K  Rajendra Chowdhary, for the
petitioner (In petition No. 203).

F. S. Nariman, Additional-Solicitor CGeneral of India and
M Veerappa, for the respondents (In petition No. 137).

M Veerappa, for respondents (ln Petition No. 203).

The Judgrment of the Court was delivered by

BEG J. The two wit Petitions before us under Article 32 of
the Constitution of India by persons carrying on the
busi ness of silk worm cocoon rearing and reeling challenge
the wvalidity of various amendments of the Msore Silkworm
Seed and Cocoon (Regulation of Production, Supply and
Distribution) Mysore Act 5 of 1960 (hereinafter referred to
as ’'the Principal Act’) by the Mysore Silkworm Seed and
Cocoon (Regul ation of Production, Supply and Distribution)
(Amendrent) Act, 1969 (hereinafter called as the 'Anending

Act’). The petitioners -alleged that their fundamenta
rights guaranteed by Art: 19(1) (g) of the Constitution have
been illegally interfered with by these amendnments in so far

as the anendnents inmpose additional restrictions upon these
rights ~wthout ~-having secured the Presidential sanction
required by the proviso to Article 304(b) of t he
Constitution.
Article 304 of the Constitution reads as follows :
"304. © Notwi thstanding anything in Article 301
or article
303, the Legislature of a State may by | aw
(a) i npose on goods inported from other
States' or the Unionterritories any tax to
whi ch . sim | ar goods nanufactured or produced
in that State are subject, so, however, as not
to di scrimnate between goods so inported

476
and goods so manufactured or produced ; and
(b) i mpose such reasonable restrictions on

the freedom of trade, comerce or intercourse
with or within that State as may be required
in the public interest
Provided that no Bill or anendnent  for the
pur poses of clause (b) shall be introduced or
noved in the Legislature of a State ~wi thout
the previous sanction of the President”.
It will be seen that Article 301 of the Constitution
provides "Subject to the other provisions of this~ Part,
trade, commerce and intercourse throughout the territory  of
India shall be free". Article 302 |limts  the powers of
Parliament to inpose "restrictions on the freedom of  trade,
comerce or intercourse between one State and another or
within any part of the territory of India", to such restric-
tions "as may be required in the public interest".
Restrictions falling under Art. 304(b) nust not —only be
reasonable but are expressly required to be in public

i nterest. It is in order to ensure that purposes of Art.
304(b) are satisfied that a bill in a State Legislature has
to obtain the previous sanction of the President. It is

worth renmenbering that Art. 255 of the Constitution provides
for a retrospective curing of the defect of want of previous
sanction by the president so that, where this requirenent
has been overl ooked before an enactnent,. public interest
may not suffer by any want of sanction.

The only question, on merits, which has been argued before
its on. behalf of the petitionersis : Do the changes
i ntroduced by the Anending Act anobunt to such additiona
restrictions as to require the sanction of the President
even though the Principal Act bad received such sanction at
t he appropriate stage ? The reasonabl eness of any
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restrictions, new or old, has not been chall enged before us.
Al that is wurgedis that the additional restrictions
introduced by the Amending Act were bound to obtain the
previ ous sanction of the President before t hey are
introduced in, the formof, a Bill in the Legislature of a
State because that is the Constitutional nandate.

As the restrictions covered by Article 304(b) have to be
those on "freedom of trade and conmmerce", which is a broader
and sonewhat different concept than that of an individua
citizen’s freedomto trade and carry on business, guaranteed
by Article 19(1)(g), a prelimnary objection has been
rai sed, on behalf of the State of Mysore, that no petition
under Article 32 of the Constitution can lie to challenge
such restrictions as they could not be on rights guaranteed
by Article 19(1) (g). “Reliance was placed on Ram Chandra
Pillai & Ors. v. State of Oissa & Os., (1) where there is
an observation indicating that the petitioner under Article
32 could not rely upon the guarantee of freedom of inter-
State 'or intra-State trade, enbodied in Article 301 of the
Constitution. because it is not a fundanenta

(1)[1956] S.C.R 28.

477
right conferred by Part 111 of the Constitution which can be
enforced by a petition under Article 32". That was a case

relating to a pre-Constitution enactnent 'so that Article 305
of the Constitution was held to provide a conplete answer to
the petitioners’ claim W do not think that the nmere fact
that the- legality of an enactnment is challenged for non-
conpliance with the proviso to Article 304(b) of the,
Constitution would take away the character or substance of a
petitioner’s claimwhen a citizen conmes to Court with the
allegation that his fundanmental right to carry on  business
or trade is affected adversely by a provision which does not
legally exist. No doubt the restrictions contenplated by
Article 304(b) may be of a character different fromthose on
an individual citizen s rights totrade but it cannot be
denied that their inmpact on individual rights is often very

direct. The stage for considering the reasonabl eness of a
direct or indirect restriction of a fundanental right arises
only where the restriction is otherwise valid. As this

Court has repeatedly held, restrictions which have no
authority or sanction of law to back themwould, per se, be

bad restrictions. The question of reasonableness of a
restriction on individual rights to carry on trade could
only arise where the purported | aw does not fail~ on other
tests.

Learned Counsel for the petitioners had relied upon the case
of Hmmtlal Harilal Mehta v. the State of Madhya Pradesh &
Os.,(1) where a reference was made to Mohd. Yasin v.  The
Town Area Committee Jalalabad & Anr.(2 ) He also urged, on
the strength of District Collector of Hyderabad and Ors. .

M s. I brahim & Co. etc., (3) that Article 301 ‘of the
Constitution guarantees not nerely freedom of trade and
commerce in the abstract. In other words, individuals

affected by the violation of the guarantees under Articles
301 and 304 could also conplain, at the sane tinme, of
infringenment of their right guaranteed under Article 19(1)
(g) of the Constitution provided a breach of the former
i nvol ves violation of the latter also as it would ordinarily
do. Therefore, we overrule the prelimnary objection

The State of Msore has tried to justify the want of
Presidential sanction to anendnments on the ground that they
do not inpose additional restrictions but are covered by the
objects and the provisions of the Principal Act which had
al r eady obt ai ned the Presidenti al sanction at t he
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appropriate
nerely gave
rules validly made under the authority conferred

statutory

stage. |Indeed, the amendnents, it was urged,

an enacted form to what were previously

by Section 18 of the Principal Act. This Section provides

as follows :

1 8. Power of CGovernnent to nake rul es.

(1) The Governnent nmay subject to the
condi tion of previ ous publicati on, by
notification, nake rule to carry out the
pur poses of this Act.

(1) [1954] S.C R 1122.

(2) [1952] S.C.R 572.

(3) [1970] 3 S.C.R 498.

478

(2)In particular and without prejudice to
the generality of the foregoing power, such
rul es may provide for-

(a) t he duties and powers of of ficers
authorised to enforce the provisions of this
Act~ and the manner of constitution of market
conmittees _and the powers and duties of such
comm ttees;

(b) t he qualifications of per sons who
produce or prepare silkworm seed for rearing
of silkwornms and other persons to whom
i cences under this Act nmay be granted;

(c) the grant of licences and the inposing
of conditions in respect of the same and fees
for the grant of such'licence;

(d) the sanitary and ot her conveniences that
should be provided for at the production and
distribution centers of silkworm seed

(e) the grant of duplicatelicences and the
renewal of l|icences and fees for the sane ;

(f) appeal s from any order under this' Act,
the authority to which such appeals shall lie,
the time within which such appeals should be
nmade and the procedure for dealing with' such
appeal s ;

(9) the forns of licences to be granted,
returns to be submitted and accounts to be
mai nt ai ned under this Act;

(h) the fee payable by the licensed buyer in
respect of cocoons purchased by him in the
cocoon narket, such fee not exceeding two per
cent of the purchase price;

(i) the particulars to be furnished by any
person of the occurrence of silkworm disease
in silkwrmor silkwormseed, and the steps to
be taken for the prevention or eradication of
such di sease

(j) general ly regul ating the procedure to be
foll owed i n proceedi ngs under this Act;

(k) any other matter which may be prescribed
under this Act.

(3)Al rules made under this Act shall he
laid as soon as nay be after they are nade
before each House of the State Legislature
while it is in session for a total period of
thirty days which may be conmprised in one
session of in two or more sessions and if
before the expiry of the said period, either
House of the State Legislature nakes any
nodification in any rule or directs that any
rul e shall not have effect and if t he
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nodi fication or direction is agreed to
479

by the other House, the said rule shal

thereafter have effect, ,only in such nodified

form or be of no effect, as the case may be;

so however that any such nodification or

annul ment shall be without prejudice to the

validity of anything previously done under

that rule.™
The argument before us on behalf of the State is that no
amendments falling beyond the purview of the Principal Act
and the rules framed thereunder were nade, and, therefore,
no fresh restrictions could be said to have been introduced
by change of formor even ,of sone substance of those
restrictions because they were all, in any due, within the
purposes of the Principal Act which had already received
Presidential sanction.
According to the State, the Principal Act was introduced
principally with the object of inproving and nmintaining the
quality. ‘of silk which is manufactured and, in order to be
able to do this, it was submitted, it was necessary to keep
a record of all those who breed silkworms in the State of
Mysore so that a watch may be kept over the genetic purity
of silkwornms. It was stated that there is no control over
pi erced cocoons which becone wuseless for purposes of
reeling. Hence, "cocoon" is defined inthe Act as a product
of mulberry silkworns "either green or stifled, dried or in
any other state or condition, but does not include pierces
cocoon”. Anyone wanting to use silk for purposes other than
reeling could use pierced cocoons. The " cocoon market"” is
defined in Section 2(b) of the Principal Act as a narket
established wunder Section 10 which provides that t he
CGovernment may, for regulation and distribution of "silkworm
seed, by notification, specify the places at which cocoon
markets, rmarket yards, and stores nmay be |located, fix the
sericultural areas to be served by each cocoon market where
sil kworm cocoon produced by such areas may be sold, and
assign zones and markets in which any licensed buyer may
carry on his business. It is also provided in Section 10
that all transactions in the cocoon market shall be by open
auction on paynment of cash, Silkworm are defined as mul berry
si | kwor s. Si | kworns seeds are defined as cocoons of  al
ki nds (excluding cross-breed cocoons) used or reared for
purposes of production. A rearer is a person defined  as
engaged in rearing silkworns for the production of silkworm
cocoons, whether for reproduction or reeling. The preanble
of the Act shows that it is intended to consolidate the | aws
"providing for the regulation, of the production, supply,
and distribution of silkwormseed and cocoon in the State of
Mysor e
it is urged on behalf of the State that the whol e object of
this machinery of regulation and control of production
supply, and distribution of silkwormseed and cocoons was
that, by ensuring the high standard of purity and quality of
Mysore silk, to pronpote the business and trade of the Mysore
State in silk products, and, thereby, to contribute to the
growh and freer flow of trade. It is stated by the
petitioner-, thenmselves that alnpbst 7 per cent of the
popul ation of Mysore State is en-aged in various processes
connected with the
480
rearing of silkworns and reeling of silk,and that over two
lakh acres of land in Mysore State are wunder nulberry
cultivation and mulberry is wused exclusively to f eed
si | kwor s. The raising and mai ntenance of the quality of
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silk was, it was submtted, both in the interests of the
trade insilk products and in public interest.
In orderto carry out the purposes of the Principal Act,
Sections 3 to 9 had, even before its amendnents, |aid down as
fol | ows
" 3. Regul ati on of production, etc., of
silkworm seed .... No person shall produce,
prepare, store, transport, sell or otherw se
di stribute or dispose of silkwormseed, except
under and in accordance with the terns and
conditions of a licence granted wunder this
Act .
4, Regulation of rearing .... (1) No person
shall rear silkworns from sil kwormseed other
than sil kworm seed obtained froma person who
hol ds a |icence under this Act.
(2) The Governnent may by notification direct
that in any specified area no sil kworm other
than silkworm of specified race shall be
reared and that such sil kworm shall be reared
from silkworm seed obtained from specified
sour ces. On the issue of such notification
no person shall rear in such specified area
any other race of silkwormor obtain silkworm
seed /from any other source.
5. Regul ation of possession of silkworm
seed .... No person shall be in possession of
si | kworm seed unl ess-
(a) he is a rearer; or
(b) he holds a l'icence granted wunder this
Act; or
(c) he is authorised in witing by the
prescribed officer to possess sil kworm seed.
6. Regul ati on of di sposal of si | kwor m
cocoons.-No rearer shall dispose of or 'agree
to di spose of or in pursuance of an agreenent
ent er ed into, nake delivery of si | kwor m
cocoons for reeling or for reproduction except
to persons holding a |'icence under this Act.
7. Regul ati on of ~sale or purchase of
si | kworm cocoons for reeling. |In any area .in
whi ch a cocoon market is established u
nder this
Act, no rearer shall sell or agree to sell
and no |icensed buyer shall purchase or agree
to purchase silkwrmcocoons, for reeling,
except in such cocoon market, and ~except in
accordance w th such conditions and in  such
manner as nmay be prescri bed.

8. Regul ation of reeling.-No person / shal
carry on the business of reeling -silkworm
cocoons unless he holds a |l|icence 'granted
under this Act.

481

9. Application for licence.-Every person
who desires to obtain a licence under this Act
shall rmake an application to the Licensing

Authority in such formas nay be prescribed.”

We find that, as regards regulation of
rearing, Section 4(1) is reframed by the
Amendi ng Act, so that now it reads as follows

No person shall engage in the rearing of
silkworms for the production of si | kworm
cocoons except under and in accordance wth
the ternms and conditions of a |licence granted
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under this Act".

On behalf of the State, it is pointed out that the anended
Section 4(1) does not anplify the restrictions which had to
be read with Section 3 of the Principal Act set out above
and the detailed provisions of Rules 3, 4, and 5 read wth
definitions given. After going through these rules, the
validity of which was not chall enged, we are satisfied that
no additional restriction is inmposed by the Anendi ng Section
4(1).

W may here indicate the already stringent regulation or
restrictions existing under the Principal Act and the rules
franed thereunder which were not chall enged. Rule 3(1)
contained a prohibition against rearing silkwrns by any
person from sil kworm seed other than sil kworm seed obtained
froma seed preparer licensed under these rules. Rule 3(2)
i mposed a duty upon a person who obtains silkwormseed from
a licensed seed preparers to preserve the bill and the egg
sheets ~issued by the licensed seed preparer in respect of
the silkwormseed supplied by such seed preparers so that,
when so required by an officer, it could be produced before

hi m Rule 4(1) prescribed the —application form for
licensing to be filled in and subnmitted by Rearers and seed
pr eparers. Rule 5 -provided for the grant of various
licences after satisfying the licensing authorities of the
qualifications of / the applicant. It  also enable the

licensing authority to refuse licenses to linmt the nunber
of seed preparers in an area. The reason for the refusal of
the grant of the licence by the licensing authority had to
be comunicated to the unsuccessful applicant. Buyi ng of
cocoons for reeling had to be licensed. Section 8 read with
Rule 5(b) lays down that no person could carry on "the
busi ness of reeling silkwormcocoons”" w thout a |icense.
Secti on 6, set out above, prohibited di sposal s and
deliveries of silkwormcocoons for reeling and for repro-
duction except to persons holding |licences under the Act.
Section 7 prohibited, in cocoon nmarket areas, the rears of
sil kworm cocoons from selling or agreeing to sell and
licensed buyers frompurchasing or agreeing to  purchase
sil kworm cocoon for reeling except in the cocoon nmarket of
the area. It is difficult for us to see bow the mere change
of wording in Section 4(1) of the Act had really amplified
or increased the restrictions already there.
Section 4 of the Arending Act anmends Section 6 of the
Principal Act by omtting words : "for reeling or for
reproduction."” Section 5 of the Anendi ng Act says
482
5. "Substitution of new section for section
7.For section 7 of the Principal Act, the
foll owi ng section shall be substituted, nanely
"7. Regul ation of sale or purchase of -sil kworm
cocoons for reeling. (1) In any area in  which
a cocoon market is established wunder this
Act, -
(a) no rearer shall sell or agree to sell ;
and
(b) no person shall purchase or agree to
purchase, silkworm cocoons except in such
cocoon market and except in accordance wth
such conditions and in such manner as may be
prescri bed.
(2)After a cocoon market is established for
any area, no person shall except in such
cocoon nmarket, use or permt the use or assist
in the use of, any building, room tent, en-
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cl osure, vehicle, vessel or place in such area
for the sale or purchase of silkworm cocoons
or in any nmanner aid or abet the sale or
purchase of sil kworm cocoons”.
Here also we are wunable to find any substance in the
grievance that there has been any significant increase in
restrictions. The new Section 7(2) nerely makes evasi on of
the requirenent to conduct business in the cocoon narket of
an area nmore difficult.
The only anendnments conpl ained of are those in Section 12
which, in the Principal Act, read as follows :-
"12. Penal ties.-(1) Any per son who
contravenes the provisions of Section 3- or 4
shal | be punishable with fine which may extend
to one hundred rupees.
(2) Any rearer who contravenes t he
provisions  of Section 6 or 7 or any other
provision of this Act or any rule, order or

notification made t her eunder, shal | be
puni shable with fine which may extend to fifty
rupees.

(3)Any licensed buyer who contravenes the

provisions of Section 7 or 8 or any other

provision of. this Act or any rule,

order or

notification nade thereunder, shall be punish-
able with fine which may extend to two hundred
and fifty rupees.

(4)Save as otherwise provided in sub-
section. (1), (2) and (3), _any person who
contravenes any of the provisions of this Act
or of any rule, order or notification

t hereunder, shall be punishable wth fine
which may extend to two ~hundred and  fifty
rupees.

(5)(a) Wthout " prejudice to any punishment
under the precedi ng sub-sections, the Director
of Sericulture in Mysore may, after giving a
reasonabl e opportunity to the person concerned

to be heard, suspend or cancel the licence
granted to any person for rearing
483

sil kworm seed if such person is convicted at
| east twice for an offence under this Act.

(b) Any person aggrieved by the suspension
or cancellation of a licence under clause (a)
may appeal to the Government within such tine
as may be prescribed and the decision of  the
Government on such appeal shall be final and
shall not be called in question in any /Court
of law'.

Section 7 of the Amending Act |ays down

"7. Amendnent of Section 12. In Section 12 of
the Principle Act, -

(1)in subsection (1), for the word,, "one
hundr ed rupees”. the words "two hundr ed
rupees" shall be substituted

(2)in sub-section (2), for the words and
figures "section 6 or 7 or any other provision
of this Act or any rule, order or notification
made t hereunder", the words, figures, brackets
and letter. "section 6 or clause (a) of sub-
section (1) of section 7" shal | be
substi t ut ed;

(3)after sub-section (2), the followng
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sub-section shall be inserted, nanely ('-A)

Al  Person who contravenes the provisions of
cl ause (b) of sub-section (1) of section 7 or
sub-section (2) of that section shall be

puni shabl e with inmprisonment which may extend

to three months or with fine which may extend

to five hundred rupees or with both"

(4)for sub-section (3), the followi ng sub-

section shall be substituted, nanely :-

"(3) Any person who contravenes the provisions

of section 8 shall be punishable wth fine

which may extend to two hundred

nd fifty

rupees”

(5)in sub-section (4), for the words,

brackets and figures "sub-sections (1), (2)

and (3)",  the words brackets, figures and

letter "sub-sections ( 1), (2), (2A) and 3

shal | “be substituted",

Section 8 of the Amendi ng Act provides as

S. I nsertion of 'new section 12A and
12B.--After Section 12 of the Principal Act,
the following sections shall be inserted,
nanely : -

12A Abet nent . - Whoever abets any of fence
puni shabl e under this Act shall be punished

with the punishnent provided in this Act for

such of f ence

484

12B. Certain offenses to be ~cognizable.-The

of fenses under sub-section (2A) of section 12

shal | be cogni zabl e".
It was contended that the increase in the penalties  would,
in any event, be additional restrictions. Learned ' Counse
for the State replied that penalties are nerely sanctions
provided for enforcing restrictions and are not additiona
restrictions on freedomof trade or comerce. It /is true
that, even wthout a change in the nature of violations
puni shed, those who contravene the provisions of the Act are
subj ected to somewhat severer punishment. But, the increase
in the penalties is such, in view of the change in the value
of noney, as not to ampbunt to an appreciable increase in
restriction even from the point of view of a person who
wants to break the restrictive laws. Penalties are really
part of the procedure for the enforcenent of restrictions.
They do not create new offenses. They only make violation
of whatever restrictions on trade and conmerce were there
nore onerous. W therefore, doubt very much whether _they
could really be | ooked upon as additional restrictions / upon
freedom of trade and commerce
We may now refer to the cases cited by | earned Counsel. In
Atiabari Tea Co. Ltd. V. the State of Assam & Ors., (1) this
Court held the Assam Taxati on (on goods carried by Roads and
Inland Waterways) Act, 1954, to be void for not having
secured the Presidential sanction under the proviso to Art.
304(b) before it was introduced in the formof a bill in the
State Legislature. In the case before us, the Principal Act
had the sanction of the President and enables orders to be
passed which had the force of |aw enabling restrictions to
be i nmposed by rul es covered by the purposes of the Act. We
have already cited Section 18 of the Principal Act to show
the anplitude of the rule making power which bad the
required Presidential sanction. And, we have found that the
amendnments before us only varied the formof restrictiveness
wi t hout appreciably adding to its content. This case has,

a
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therefore, no application to the situation before us.

The Autonobile Transport (Rajasthan) Ltd. V. the State of
Raj asthan & Ors. (2), was relied upon by both sides for the
distinction between nere " regulation” and a restriction
contenpl ated by Article 304(b) of the Constitution. It was
hel d here that taxation of Mdtor Vehicles was a conmpensatory
neasure incidental to transport by Mdtor Vehicles which did
not infringe the guarantee of freedom of trade and conmmrerce
conferred by Art. 301 of the Constitution. The effect of
such taxation was held to be too renote in its effect upon
freedom of trade and comerce to be a restriction
contemplated by it. Subba Rao., J., who agreed with the
conclusions of three other |earned Judges of this Court so
as to forma npjority said that the nature and extent of
taxation would have to be carefully scrutinized to determn ne
whet her it anpunted to nere regulation or restriction. He
observed (at p. 557)

(1) [21961] 1 S.C. R 809.

(2) [1963] | S.C.R 471

485

. L5

"Of all the doctrines evolved, in ny view, the doctrine of
"direct and imrmediate effect’ on the freedom would be A
reasonable solvent to the difficult situation that m ght

arise under our Constitution. |If a law, whatever may have
been its source, directly and i mediately affects the free
noverrent of trade, it would be restriction on the said
freedoni.

Subba Rao, J ., summarised the whole law by fornulating the

foll owi ng propositions (at p. 564-565) :
"(1) Art. 301 declares a right of free
noverrent of trade wi thout any obstructions by
way of barriers, interState, or intra-State or
ot her inpedinents operating as such barriers.
(2) The said freedomis not inpeded, but, on
the other hand, promoted, by regul ati ons
creating conditions for the free novenent of
trade, such as, police regulations, proyvision
for services, maintenance of roads, provision
for aerodronmes, Wharfs, etc., with or ~wthout
conpensation (3) Parlianent may by law inpose
restrictions on such freedomin the public
interest ; and the said |aw can be nade by
virtue of any entry wth respect ~where-of
Parliament has power to make a law. (4) The

State also, in exercise of ‘its |legislative
power , may i mpose simlar restrictions,
subject to the two conditions llaid down in
Art. 304(b) and subject to the provi so

nmentioned therein. (5) Neither Parlianent nor
the State Legislature can nmake a law (giving
preference to one State over another or nmaking
di scrimnati on between one State and anot her

by virtue of any entry in the Lists,
infringing the said freedom (6) This ban is
lifted in the ease of Parlianent for the
purpose of dealing with situations arising out
of scarcity of goods in any part of the
territory of India and also in the case of a
State wunder Article 304(b), subject to the
conditions nentioned therein. And (7) the

State can inpose a non-discrimnatory

tax on
goods inported fromother States or the Union
territory to which simlar goods nmanufactured
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or produced in that State 'are subject"”.

In Khyerbari Tea Co. Ltd. & Anr. V. The State of Assam (1)
the Assam Taxation (on goods carried by Road or on |Inland
Wat er ways) Act (Assam Act X of 1961), was held to be valid.
It was pointed out here by Gjendragadkar, J., that,
wher eas, the ratio of the mpjority decision in the
Autonobil e Transport (Rajasthan) case (supra) was that
conpensatory taxation would be outside Article 301, and,
therefore, of Article 304(b) of the Constitution, in
Atiabari Tea Co's case (supra), the Court had adopted the
view that the compensatory character of a tax may be taken
into account in deciding whether it was a restrictionunder

Article 304(b) which was, reasonable and in public interest.In

Khyerbari Tea Co's case (supra), the Court proceeding on the
assunption that the tax was not conpensatory upheld its
validity, presunably because it was considered reasonable
and in public interest as a restriction. No such question
of reasonabl eness of any restriction inposed by the Amendi ng
Act before us

(1) [1941] 5 S.C R 975.
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has been raised by the petitioners. But, if the position of
even taxation, fromthe point of view of "restrictions"”
contenmpl ated by Article 304(b) of the Constitution could be
doubtful and depended upon its nature and extent and
purpose, we think that there could be no doubt that sone

additional licensing, at nom nal fees charged presumably to
defray the expenses of carrying out the objects of the Act,
could not be held to be anything nore than"regulation"” in

the cases before us.

The question of regulatory - character —or otherw se of
anending provisions has arisen only  in the course of
di scussion of the question whether~ any  new provisions,
possibly resulting in requiring some nore persons to take
out |icenses, who nmay not have been previously covered by
provisions relating to |licensing, would be a "restriction”
as contenplated by Aritcle 304(b). The learned Additiona
Solicitor General has contended that such |licensing, 1is
necessary even for sinply naintaining A record of those who
carry on various activities in connection wth the silk
production industry and business so that their purely
busi ness and industrial activities nay be watched and the
quality and reputation of this industry and trade of ~Msore
may be nmmintained. Such "regulation", it is contended,
ultimately contributes to greater flow and freedom of trade,
even if it involves sone inconveni ence to those who have to
take out |icense which, according to rules,. weregranted to
all those found qualified. W find considerable weight in
these argunents. In any case, we are not satisfied /that
there has been a real increase in restriction upon comerce
in silkwrnms and cocoons by the provisions of the - Anmending
Act which nostly cover what was already |aid down by the
statutory rules. If the substance of statutory rules is
converted into statutory provisions there could hardly  be
said to be an addition even in "regulation" inposed by the
anmendi ng | aw.

Learned Counsel for the petitioner cited Hughes and Vale
Proprietary Ltd. v. State of New South Wles & Os. (1),
where provisions of the State Transport (Co-ordination) Act,
of the State of New South Wales, requiring applications to
be made for licences, which may be granted or refused by an
official in the exercise of an uncontrolled discretion, and
of all provisions consequential thereto, in so far as they
were sought to be applied to public Mtor Vehicles operating
in the course of or for the purposes of inter-State trade,
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were held to be invalid for a contravention of Section 92 of
t he Constitution of Commonwealth of Australia. Thi s

section, as we know, provides that "trade, comrerce and
inter-course, anmpbng States whether by neans of interna
carriage or nmotor navigation shall be absolutely free"
Here, the Privy Council discussed a |arge nunber, of cases
which had a bearing on the interpretation of Section 92 of
the Australian Constitution, including Commobnwealth of
Australia v. Bank of New South Wales (2) case, where it was
observed at page 31 1)

" Every case nmust be judged on its own facts

and inits

own setting of time and circunstances and it

may be that
(1) [1955] A.C. 241. [1950] A. C. 235, 311.
487

in regardto sone economic activities and at
sone stage of. social developnent it mght be
mai ntained that prohibition with a view to
State nonopoly was the only practical and
reasonabl e manner~ of - regulation, and that
interstate trade, conmmerce and intercourse
thus prohibited and thus nmonopolized remained
Absol utely free".
The /Privy Council after quoting this passage
sai d
"As 'to the passage in‘the judgnent of the
Board i.n the Bank case upon which counsel for
the respondents particularly relied, their
Lor dshi ps accept -w t hout qgualification
everything that was said by the Board in the
Bank case, but they are not —aware  of any
circunstances in the present case giving rise
to t he situation contenpl at ed in t hat
passage".

Thus, even if we were to apply the test of regulation to

distinguish it fromrestriction which may be deduced from

Hughes’ case (supra) it will be seen that a decision on it
depends upon the circunstances to which a legislative
neasure is nmeant to apply and its consequences. In the case

before us, the anendnents did not, in our opinion, go beyond
a regulation which was fully authorised by the | anguage of
the provisions of the Principal Act. Even any Additiona
licensing involved did not go beyond the purview of the
provisions of the Principal Act and by the rules franed

t her eunder. The nere change in form fromstatutory rules
to statutory provisions, could hardly constitute even
additional "regulation". It is only an additional 'res-

triction" fromthe special point of view of Article 304(b)
whi ch requires Presidential sanction

Al t hough, a petition under Article 32 alleging infringenent
of the fundamental right guaranteed under Article 19(1) (q9)
of the Constitution would lie, yet, it has to be renmenbered

that it cannot be allowed wuntil such an infringenent,
falling outside Article 19(6) of the Constitution, has been
est abl i shed. Now, as we have mentioned earlier, |earned

Counsel for the petitioners stated that no question about
reasonabl eness of any restriction was being raised by them
bef ore us. They rested their case solely on the want of
Presi denti al sanction to Additional "restrictions" on
freedom of business, trade, and comerce which are not, as
we have indicated earlier, to be equated with a nere
reduction of the area of freedom of choice of those who arc
engaged or who want to engage in a business or trade. The
passage cited in Hughes’ case (supra), fromthe Bank of New
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South Wal es case (supra) nakes that clear. |In other words,
an allegedly additional restriction on trade and comrerce is
to be judged froma broader and nore general angle of the
freedom of a, particular trade. Wat may be a restriction
of his <choice, fromthe point of view of an individua
citizen engaged in a trade, may not be a restriction on
interstate or intra-State comrerce viewed fromthe angle of
the trade as a whole. Even if we could not, as we did not,
find any additional restrictions on the silkworm and silk
production business and industry in the amendnents, the
petitioners could show that they were unduly hanpered by the
i mpugned anendnments from. carrying on their business

10 SC/ 75-32
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or trade by sone unreasonable restrictions on their
fundanental rights as individuals engaged in silk production
i ndustry or business. ~But, if that was their grievance,
they had to denpnstrate an unreasonabl eness of restrictions
upon their activities falling outside Article 19(6) before
they could  succeed. They have not even attenpted to do

t hat . 't is evident that they could not do so because the
licensing fees for various activities to be licensed is
quite nominal and they have not been denied any |I|icences

t hey want ed.

Consequently, we dism ss these petitions with costs.

C.MP. No. 1929 of 1975 (in Wit Petition No. 137 of 1971)
is also dismssed as not pressed.

Petitions disnissed P.H P.
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