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ACT:

Customs Act, 1962/ Custons Tariff Act, 1975/ Project |Inports
Regul ati ons, 1986:

Ss. 156. 157,159/ First Schedul e, Second Schedul e, Chapter
90, Chapter 98. Heading 98.01, Chapter Notes (1) and (2)
Regul ation/ (3)-"Industrial Plant "-Meaning of-Photographic
machi nery does not fall within the purview of "industria
pl ant ™.

Admi ni strative Law

Del egated Legislation-Chapter 98 of Custons Tariff Act,
1975- Concessional rate of duty on certain articles including
"industrial plant"--Chapter Note (2) conferring power on
Central Board of Custons and Excise to ~define expressions
used in Chapter 98--Project inmports Regul ati ons nade Board
defi ni ng "industrial plant"-- Exclusion of i ndustria
systens nmeant for establishnents designed to offer /services
of any description such as photographic studios, photo-
graphic filmprocessing |aboratory etc. fromthe purview of
"industrial plant "-Hel d-Regul ati on maki ng power conferred
on Board by s. 157 of Custonms Act, 1962 is same as rule-
maki ng power conferred on Central CGovernnent under s. 156-
Regul ati ons should not be contrary, to rules made under s.
156-Project Inport Regulations cannot be said to have
travell ed beyond purview of statute-Board hy defi ni ng
"industrial plant” has not travelled beyond its brief-
Chapter Note (2) does not ampbunt to excessive del egation of
Parliaments essential |egislative function.

Words and Phrases:

“I'ndustrial Plant" occurring in Chapter 98 of Custons Tariff
Act, 1975- Meani ng of.

HEADNOTE

The Custons Tariff Act 1975 by its First and Second
Schedul es provided the rates of and custom duties to be
| evied wunder the Custons Act, 1962. Chapter 98 introduced
in Second Schedul e prescribed a concessional rate of duty in

respect of articles and itens specified therein. As per
Chapt er

655

Note (1), if a particular article nmentioned in Chapter 98
al so fell under some other Chapter/heading, still such item

woul d be governed by Chapter 98 and not by that other
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chapt er/ headi ng.

Phot ogr aphi ¢ nachi nery was covered under Chapter 90 wherein
the rate of duty was far higher, but for purposes of duty it
was clained as "industrial plant" under Chapter 98.01. The
expression "industrial plant" was defined neither in Custons
Tariff Act nor in Custonms Act.

Chapter Note (2) of Chapter 98 of the Custonms Tariff Act
laid down that Heading 98.01 would apply to all goods
i mported in accordance with the regul ati ons nade under. s.
157 of the Act and the expressions used in heading 98.01
should have the neaning assigned to them in the said

regul ati ons. Accordingly, the Project Inport Regulations,
1986 were franed. Regul ation (3) of said Regulations
def i ned "industrial plant" exduding from its purvi ew

industrial systems nmeant for "establishments designed to
of fer services of any description” such as. photographic
studi os, photographic film processing | aboratories etc.

On comnginto force of the Project |Inmport Regul ations, the
Custons authorities refused to treat the phot ogr aphi c
equi prent._inported by the appellants as industrial plant
falling under headi ng 98.01 and sought to |levy duty thereon
under Chapter 90 of the Custons Tariff Act, 1975.

The appellant filed wit petitions before the H gh Court
chal l enging the validity of the Project Inport Regulations,
1986. The wit petitions were disnissed. Hence the appeals
by special | eave.

The appel | ant contended that regul ations made by the Centra

Board of custons and Excise under s. 157 of the Custonms Act
1962, not being subject to Parliament’s scrutiny in the
sense that they were not required to be laidon the floor of
the Houses of Parlianent under s. 159 stand on-an  inferior
footing to rules nade by the Central Governnent under s.
156, and therefore, the regulation maki ng power was confined
only to peripheral and procedural matters and not for nmaking
substantive provisions; the Act specified the articles and
things subjected to duty as also the rates of duty and such
A power was not left to be exercised by a delegate; the
Parlianment did not contenplate delegating to the Board the
power to cut down the field and ambit occupied by the
provi sions of the Custons Act or the Custons Tariff Act and
such a power, if delegated to the Board, would -anpbunt to
excessi ve del egation of |egislative power; Regulation (3) of
the Project |Inports Regu-

656

lation defining "Industrial plant" was outside the purview
of the regul ati on maki ng power conferred by s. 157 " as the
same took away wunder the garb of defining the sai d
expression the beneficial rate of duty provided by the
Parliament in the interest of industrial progress of the

country.

Di sm ssing the appeals, this Court,

HELD : 1. The regul ati on-naking power conferred on the
Central Board of Custons and Excise by s. 157 of the custons
Act, 1962 is not confined only to peripheral and/ or
procedural matters. The Parlianent has appointed t he

Central Governnent and the Board to nmake rules/regul ations
to carry out purposes of the Act. The character of Rules
and of the Regul ati ons nmade under ss. 156 and 157 of the Act
respectively I's t he same- bot h constitute del egat ed
| egi sl ati on. The Regul ations are subject to an additiona

l[imtation viz., they should not be contrary to the Rules
nmade under s. 156. The purpose of sub-section (2) in both
the sections is to allocate certain matters to each of them
excl usi vel y; subject to these sub-sections, both the
del egates can exercise the power vested in themfor carrying
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out the purposes of the Act. (662G H, 663-G H, 664-A)

2.1. It is not for the Court to question the wi sdomof the
Gover nment’ sor for that matter, of Board’ s policy.
Enactnents |ike Custonms Act and Custons Tariff Act are not

nmerely taxing statutes but are also potent instruments in
the hands of the Governnent for regulating the econony and
the industrial developnent of the country. Power of
taxation is one of the weapons in the Governnent’s arnoury
to regulate the econonmy. A certain industry may require
encour agenent while another may not. Such |egislations can
be properly adm nistered only by constantly adjusting them
to the needs of the situation. This calls for a good anobunt
of discretion to be allowed to the del egate. "Flexibility
is essential (in lawnaking) and it is one of the advantages
of rules and regul ations that they can be altered much nore
qui ckly and easily than can Acts of Parlianment". Pr obabl y,
it is for this reasonthat +the Parliament has through
Chapter  Note (2) vested the power to define the expressions,
occurring /in Chapter 98, in the Board which is a part of the
CGovernment —and is in imediate direct charge of t he
admi ni stration  of the Act alongwith and subject to the
gui dance of the Central Government. Looked at from this
angle, it cannot be said that Chapter Note (2) ampunts to
excessi ve del egation of the Parliament’s essentialle
| egi sl ative function. (665-D-, G.

2.2. Chapter 98 of the Customs Tariff “Act provides a

concessional tariff to industrial plant. The expression
"industrial plant" is a termof wide
657

connotation. All kinds of Industrial plants may not require
to be encouraged. Some nmy; others nay not. Decisions of

this nature have to be nade fromtine to tine. Par | i ament
cannot obviously do this. It has, therefore, rightly Ileft
the function to the Board. 1In 1986, the GCovernnent-which
expr essi on i ncludes the Board-thought that inport of

"industrial systens’ nmeant for ’establishments designed to
of fer services of any description such as hotels, hospitals,
phot ogr aphi cst udi os, phot ogr aphi c film processi ng
| aboratories, etc need no encouragenment in the shape of
concessional custom tariff and they said so through the
Project Inports Regulations, 1986 which cannot he said to
have travelled beyond the purview of the statute. Nor -~ can
it be said that the Board has travelled beyond its brief by
excluding the "Establishments designed to offer services  of
any description" fromthe preview of "industrial plant" as
def i ned under Regulation (3) of the Project | mports
Regul at i ons. Accordi ngly, photographi c equi pmrent” does not
fall within the anmbit of "industrial plant”. (665-GH, . 666-
A, 668-E)

2.3. It cannot be said that the Parlianment has, by
enpowering the Board to define the expression "industria
plant” occurring in Chapter 98, delegated its essentia
| egislative function. There is, indeed, no self-abnegation
on the part of the Parliment. The express power conferred
by Chapter Note (2) of Chapter 98 of Custons Tariff Act _is
undoubtedly different fromthe power of exenption conferred
by Section 25. It makes little difference in principle that
while an exception notification is required to be laid on
the floor of the parliament, Regulations nmade under Section
157 are not so required. Absence of such requirenment does
not mean absence of control by the Parlianent over the acts
of the del egate. (661-G H)

Supreme Court Enpl oyee Wel fare Association v. Union of |India
[1989] 4 S.CC 187. Avinder Singh v. Punjab [1979] 1
S CR 845 & State of Tam| Nadu v. Hind Stone [1981] 2
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S.CR 742, relied on

Vasanti al Maganbhai Sanjanwal a v. State of Bonbay, [1961] 1
S.CR 341 & Devidas v. State of Punjab [1967] 3 S.C. R 557,
referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION: Givil Appeal No. 2684 (NM) /93
etc. etc.

From the Judgnment and Order dated 2.4. 92/ 27.4. 92 of the
Bonbay Hi gh Court in WP. No. 27 of 1990.

658

Harish N Salve, RP. 'Bhatt, AK Ganguli, Dr. Nitin
Kantawal a, M. Hemantika Wahi, T.V.S.N. Chari, M Tanuja
Sheel, Ms. Sheela S. Rao, P. Parnmeswar and E.C. Agrawal a,
Ranjit Kumar, R Venkataramani, Ms. M Qamaruddin, Abhijat
P. Medh for the appearing parties.

The Judgrment of the Court was delivered by

B. P. JEEVAN REDDY,J. Leave granted. Heard counsel for the
parties.

These appeals arise fromthe comon judgnment and order of
the Bonmbay High Court in a batch of wit petitions. The
guestion is whether the photographic nmachinery inported by
the appellants falls under Custons Tariff Headi ng No. 98.01.
If it falls under it, it is entitled toa concessional rate
of duty. If not, it is chargeable to a higher duty.

The Custons Tariff Act, 1975 was enacted by Parlianment with
a view to consolidate and amend the law relating to custons
duties. It repealed the Indian Tariff Act, 1934 and Indian
Tariff (Anendrment) Act, 1949.  Section 2 says that the rates
at which duties and customs shall be levied under the
Custonms Act, 1962 are those specified in the First and
Second Schedul es. Section 3 levies additional duty equal to
exci se duty. Chapter 98 was introduced in the Schedule wth

effect from February 28, 1986. It relates to ["Project
| mports; Laboratory Chem cals; Passengers Baggage, ~Persona
I mportation by air or post; Ship Stores". Chapter 98

provi des a concessional rate of duty in respect of articles
and items specified therein. Chapter Note (1) declares,
"this chapter is to be taken to apply to all goods which
satisfy the conditions prescribed therein, even though they
may be covered by a nore specific heading el sewhere in this

Schedule." In other words, if a particular article nentioned
in Chapter 98 also falls under sone other chapter/ heading,
still such itemw |l be governed by chapter 98 and  not by

t hat ot her chapter/ headi ng. So far as phot ogr aphi c
machinery is concerned, it is not disputed that it falls
under chapter 90 where the rate of duty is far higher
Chapter Note (2) which is of crucial rel evance herein reads
"Heading No. 98.01 is to be taken to apply to all ' goods
which are inported in accordance with the regul ati ons nade
under section 157 of the Custonms Act, 1962 (52 of 1962) and
expressions wused in this heading shall have the neaning
assigned to themin the said regul ations.

(enphasi s added)

659

Headi ng 98.01 (Sub- Headi ng 9801. 00), bei ng rel evant
for our purpose, must al so be set out:

Headi ng Sub Descri ption of Rate of duty
No. headi ng article St andard
No. Prefential Areas

98.01 98.01. 00 Al items of nachinery 60%
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i ncludi ng prine novers,
i nstruments, apparatus
and appliance, contro
gear and transm ssion
equi prent, auxiliary
equi prent (i ncl udi ng
those required for
research and devel opnent
purposes, test and quality
control), as well as al
conponents (whet her finished
or not) or raw materials for
t he manufacture of the aforesaid
itenms and their conponents
required for the intial setting
up of ‘a unit, or the substantia
expansi on of an existing unit,
of a specified : (1)Industrial plant,
(2) irrigation project,
(3) power project,
(4) mning project,
(5) project for the exploration
or-oil or other mnerals, and
(6) such other projects as
Central Government may, having
regard to the econoni c devel opnent
of the country notify in the
official Gazette in this behalf;
and spare parts, other raw
materi al s (i'ncl udi ng sem finished
material) or consunabl e stores not
exceedi ng 10% of the value of ‘the
goods specified. above
660
provi ded that such spare parts,
raw materials or consumabl e stores
are essential for the naintenance of
the plant or project nentioned in to
6 above."
(enphasi s added)
The expression "industrial plant" is not defined in the
Customs Tariff Act, 1975 or, for that matter, in the Custons
Act, 1962. Chapter Note (2) of Chapter 98, which it nust be
enphasized is apart of statute itself, says that the
expressions used in heading No. 98.01 shall-have the neaning
assigned to themby the regul ati ons made under Section 157
of the Custons Act and further that heading No. 98.01 shal
apply to all goods which are inmported in accordance wth
such regul ati ons.
As contenplated by Chapter Note (2) of Chapter 98 of the
Custons Tariff Act, the Central Governnent framed the
Project Inmports Regul ations under Section 157 of the Custons
Act, contained in notification No. 230/86-Cus. dated Apri
3, 1986. They cane into force on the sane day. Regul ati on
(1) of these Regulations says that they shall be called
"Project Inmports Regulations, 1986" and shall cone into
force on April 3, 1986. Regulation (2) says that the said
Regul ations shall apply for assessnent and clearance of
goods falling wunder heading No. 98.01. Regulation (3)
def i nes certain expressions including the expr essi on
“industrial Plant". The definition reads as foll ows:
"I'ndustrial Plant" nmeans an industrial system
designed to be enployed directly in t he
performance of any process or series of
processes necessary for manufacture production
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or extraction of a commodity, but does not
i ncl ude-
(i) establishnments designed to offer services
of any description such as hotels, hospitals,
phot ographi ¢ studi os, photographic film pro-
cessing |aboratories, photocopying studios,
| aundri es, garages and wor kshops; or
(ii)a single machine or a conposite nmachine,
within the nmeaning assigned to it, in Notes 3
and 4 to section XVl of the
t
Schedul e. "
A perusal of the definition of "industrial plant" nmakes it
clear that it seeks to exclude industrial systens neant for
"establi shnent designedto offer services of

661
any descri ption”. It ment i ons certain service
establ i shments by way of illustration. Photographic studios

and photographic film processing | aboratories happen to be
nent i oned specifically as  some of the est abl i shnents
desi gned to offer services.

Once the Project Inmports Regul ations came into force, the
Custons authorities refused to treat the phot ogr aphi c
equi pnment imported by the appellants and ot hers as
"industrial plant” falling under heading 98.01 of the
custons Tariff Act. /They sought to |evy duty thereon under
Chapter 90. In view of the refusal of the Cust ons
authorities to treat 'the photographi c nachi nery inported by
themas "industrial plant” wthin the meaning of Chapter 98,
the appellants approached the Bonbay H gh Court by way of
the batch of wit petitions.” Their contention was that
until April 3, 1986, photographic nmachi nery~ was i ncl uded
within the expression "industrial ~plant" occurring in
heading 98.01 as well as in tariff heading 84.66 of the old
tariff. This fact was affirmed by the Government of India
when a doubt was raised-in_ their Jletter bearing No.F
526/ 52/ 83- Cus. (T.U.) dated Novenber 4, 1988. Even
according to the nornal nmeaning and connotation of the
expression "industrial plant", photographic machinery falls
within its purview This is the sense in which the said
expression is used in the Tariff Entry 98.0 1. If so, the
anmbit and field of the said-expression cannot be cut-down by
a regul ati on made under Section 157 of the Custons Act. | f
any particular nmachinery or equipnent is to be excluded from
the purview of the "industrial plant”, it can and shoul'd be
done only by the Act itself but not by a subordinate
legislation like regulations. It was submitted that the
1986 regul ations are outside the purview of Section 157 and
are inconpetent. The contentions were negatived and wit
petitions disnissed by the D vision Bench

In these appeals, S/ Sri Harish Salve and Kantawaala urged
the follow ng contention

(1) A perusal of the Custons Tariff Act discloses its
schene. The Act specifies the articles and things subjected
to duty as also the rate to duty. Specification of articles
is not left to be done by a delegate. It is true that power
of exenption is conferred upon the Central governnent under
Section 25 of the Custons Act, but it is relevant to notice
that a notification of exenption issued under Section 25 is
required to be laid on the floor of both the houses of
parlianment by Section 159 of the Act. This shows the close
control which the Parlianment intended to exercise over the
specification of articles and the rate of duty thereon. The
Regul ati ons made under Section 157 are not subject to
Parliament’s scrutiny in the sense that they are not

sai d

Firs
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required to be laid on the floor of the houses of Parlianent
under Section 159. Evidently, Regulations were not supposed
to deal
662
with any matters of substance.
(2) Wile enacting Section 157, Parlianent could never have
contenpl at ed del egating, to the Board, the power to cut-down
the field and anbit occupied by the provisions of the
Custons Act or Customs Tariff Act. Regulations nmade by the
Board stand on an inferior footing to the rules nade by the
Central CGovernment under Section 156. The regul ation-nmaki ng
power was intended to be utilised for the purpose of
provi di ng procedural and peripheral provisions but certainly
not for naking a substantive provision cutting down the
content and anmbit of the provisions of the Act.
(3) Bven if it is held for some reason that such a power was
intended to be and was del egated to the Board, it would be
bad since it anmounts to excessive del egation of |egislative
power . Regulation” (3) of the new Regul ati ons which
defines the expression "industrial plant" is clearly outside
the province of regul ation-nmaki ng power conferred by Section
157. The legislative history of tariff entry 98 nmilitates
agai nst any such power being exercised by the Board. The
Board cannot take away what the Parlianent has given. The
regulation in effect have the effect of anmending the
provision in the Act. They take away under the garb of
defining the expression "industrial plant"’, the beneficia
rate of duty provided by Parlianent in the interest of
i ndustrial progress of the country. The Regulations are
i nconsistent with the provisions of the Custonms Tariff Act.
S/Sri Ganguly and T.V.S.N. Chari, |earned counsel  appearing
for the Central Governnent, on the  other hand, fully
supported the wvalidity of the said regulations. They
pointed out that the validity of chapter Note (2) was not
guesti oned before the H gh Court has been expressly recorded
in the judgment under appeal. They subnmitted that the
appel l ants should not be permtted to do so at this stage.
Once Chapter Note (2) is taken as good, the challenge to the
1986 Regulations nmust fail. The said note is not bad as
anounting to excessive del egation of |egislative power. In
short, they refuted each and every submi ssion made by the
| ear ned counsel for the appellants.
Cust ons Act, 1962 and Custonms Tariff Act, 1975 are
conplimentary. to each other. Section 157 of the Customns
Act confers wupon the Central Board of Excise and Custons
(constituted under the Central Boards of Revenue Act, 1963)
the power to nmake regul ati ons "consistent with this Act and
Rul es, generally to carry out the purposes of (this Act".
Sub-section (2) particularises certain matters with respect
to which regulations can be nmade. The specification of
certain matters in sub-section (2) is without prejudice to
the generality of the power conferred by
663
Sub-section (1). This is consistent wth the standard
| egi slative practice. Section 157 reads;
" 157. Central power to nake regul ations.
(1) Wthout prejudice to any power to make
regul ati ons contai ned el sewhere, in this Act,
the Board may make regul ati ons consistent with
this Act and the rules,generally to carry out
the purposes of this Act.
(2) In particular and without prejudice to the
generality of the foregoing power such
regul ati ons may provide for all or any of the
following matters, nanely-
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(a) the formof a bill of entry, shipping
bill, bill of export, inport manifest, inport
reports, export manifest, export report, bil

or transshipment, boat note and bill of

coast al goods;
(b) the conditions subject to which the
transshi pnrent of all or any goods under sub-
section (3) of Section 54, the transportation
of all or any goods under Section 56 and the
renoval of war e- housed goods from one
war ehouse to another under section 67 may be
al  owed w t hout paynment of duty,
(c) the conditions subject to which any
manuf act uring process or other operations may
be carried on in a warehouse under Section
65."
section 156 confers upon'the Central Governnent the power to
make rules "consistent  with this Act generally, to carry out

the purposes of this Act". SubSection (2) of Section 156
again Specifies certain matters with respect to which rules
can be rmade. The specification in sub-section (2) is

without prejudice to the generality of the power conferred
by sub-section (1).

The Parliament has appointed two authorities i.e. centra
government and the /Board to nake rules/regulations to carry
out the purposes of the Act generally.. The character of
Rul es and of the Regul ati ons nmade under Sections 156 and 157
respectively is ‘the same bot h constitute del egat ed
| egi sl ati on. The Regul ati ons are subject to an additiona
[imtation viz., they should not be contrary to the Rul es
664

nmade under Section 156. The purpose of sub-section (2) in
both the sections is inter alia to allocate certain, matters
to each of them exclusively; subject tothese subsections,
both the del egates can exercise the power vested in themfor

carrying out the purposes of the Act. No established
| egislative practice of any considerable duration has been
brought to our notice to read any further Ilimtation into
the regul ati on-maki ng power under Section 157, assum ng that
a legislative practice can be read as a limtation. We

cannot, therefore, accept the contention that regulation-
maki ng power under Section 157 should be confined only to
peri pheral and/or procedural matters. It is not necessary
for the purposes of this case to enphasis the need or the
growing relevance of delegated |egislation. Mor-eover,
enactnments |ike custons Act and Custons Tariff Act are not
nerely taxing statues but are also potent instrunments in the
hands of the CGovernnent for regulating the econony and the
i ndustrial developnment of the country. The . " econom ¢

mnistries had the establishnments allied to them keep a
cl ose watch on the econony, closely noni t oring its
behavi our. Power of taxation is one of weapons 'in the
CGovernment’s arnmoury to regulate the economny. A certain
i ndustry nmay require encouragenent while another may  not.
Yet another sector nmay require to be control | ed-nay,

di scouraged on sonme occasions. In an under - devel oped
country |like ours, the enphasis is bound to be nobre on
capital goods industry rather than on consuner goods’
i ndustry. The donestic industry has also to be protected
and encouraged in certain situations. In 1986, the

government which expression in this discussion includes the
Boar d-evi dently thought that inmport of 'industrial systens’
meant for ’'establishnents designed to offer services of any
description such as hotels, hospitals, photographic studios,
phot ographic film processing | aboratories’ etc. needs no
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encour agenent in the shape of concessional customtariff and
they said so through the said Regulations nade in Apri
1986. It is not for the court to question the wi sdom of the
government’s or for that matter, of Board's policy. Board
is a part of the governnent. It is in direct charge of the
adm nistration of the Act along wth the gover nment .
Probably, it is for this reason that the Parlianment has,
through Chapter Note (2), vested the power to define the
expressions occurring in Chapter 98 in the Board. In this
schene of things, we cannot accept the argunent of Sri Sal ve
with respect to sonme kind of an inherent limtation upon the
regul ati on-maki ng power of the Board. W cannot say that
the said power is confined only to, what the | earned counse
calls, peripheral and/or procedural natters.

There is another and perhaps nore sinpler answer to the
attack upon the validity of the said Regul ations.

They are relatable not only to Section 157 of the Custons
Act but nore

665

particularly to  Chapter Note (2) of Chapter 98 of the
Custons Tariff Act. Chapter Note (2) expressly states that
the expressions used in Heading 98.01 shall have the neaning
assigned to theminthe said regul ations. In accordance
with the said Chapter Note, Project Inports Regul ati ons have
been nmmde excluding "establishnents designed to of fer
services of any description" fromthe purview of "industria

pl ant". If the said regul ations are good any valid, there
can be no escape fromwhat they say; the  photographic
equi prent does not fall withinthe ambit of  "industria
pl ant ™. In this view of the matter, the relevance of the

alleged legislative practice with respect to regulation-
nmaki ng power, or of the situation obtaining prior to the
framing of the said regulations, is very little: The
express power conferred by Chapter Note (2) of Chapter 98
cannot be curtailed or abridged with reference to alleged
| egislative practice relating to regulation-making power,
assumng that such a practice is established 'and is
rel evant. The only question which really arises is whether
Chapt er Note (2) amounts to excessive delegation of
| egi sl ative power.

As rightly pointed out by Thonmen, J. In Supreme Court
Enpl oyees Welfare Association v. Union of India [1989] 4
S.C.C. 187 "where the validity of a subordinate |egislation
(whet her made directly under the constitution or statute) is
in question, the court has to consider the nature, objects
and scheme of the instrument as a whole, and on the basis of
that exam nation, it has to consider what exactly was the
area over which and the purposes for which power has  been
del egated by the governing law." In statutes like Custons
Act and Custons Tariff Act one has also to keep in mnd that
such legislation can be properly admnistered.-only by
constantly adjusting it to the needs of the situation.. This
calls for a good amount of discretion to be allowed to the
del egate. As is often pointed out "flexibility is essentia
(in lawnmaking) and it is one of the advantages of rul es and
regul ations that they can be altered rmuch nore quickly and
easily than can acts of Parliament." W have pointed out
herei nbefore the necessity of constant and conti nuous
monitoring of the nation’s econony by the government (and
its wvarious institutions) and the relevance of t hese
enactnments as a nmeans of ensuring a proper and healthy
gromh. Looked at fromthis angle, we are unable to see any
substance in the argunent that Chapter Note (2) ampunts to
excessi ve del egati on of the Parliament’s essentia
| egislative function. Chapter 98 provides a concessiona




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 10 of 12
tariff inter alia to industrial plant. The expression
"industrial plant" is a termof wi de connotation. Al Kkind

of industrial plants may not require to be encouraged. Sone
may; others may not. Decisions of this nature have to be
made from time to time. Parlianent cannot obviously do
this. It has, therefore, left the function to the Board
whi ch, as enphasi sed hereinbefore, is in imediate direct
charge of the admnistration of the Act, along wth and
subj ect to the guidance of the centra
666
gover nment .
In Vasant!| al Maganbhai Sanjanwala v. State of Bombay [1961]
1 S CR 341, it is observed by this Court that "self-
ef facement of |egislative power in favour of another agency
either in whole or in part is beyond the permssible limts
of delegation". At the same tine, it is held, "it is for a
court to hold on a fair, generous and |liberal construction
of an inpugned statute whether the |egislature exceeded such
[imts. But <~ the said |iberal construction should not be
carried by the Courts to the extent of always trying to
di scover a dormant or a latent legislative policy to sustain
an arbitrary power conferred an executive authorities. It
is the duty of the Court to strike down wthout any
hesitation any arbitrary power conferred on the executive by
the legislature". /'These words were quoted with approval in
a subsequent decision of the Constitution Bench in Devidas
v. State of Punjab [1967] 3 S.C.R 557.
Krishna lyer, J. enphasised this very aspect in the context
of a taxing statute in Avinder Singh v. Punjab 1979] 1
S.C.R 845. The | earned Judge sai d:

Y the | egislature cannot self-efface its

personality and make over, in terns  plenary,

the essential |egislative functions. The
| egislature is responsible and responsive to
t he people and “its representatives, t he

del egate may not be and that is why excessive
del egation and legislative, hara Kkiri have
been frowned upon by constitutional law./ This
is atrite proposition but the conplexities of
nodem admini stration are so bafflingly
intricate and bristle with details, -urgenci es,
difficulties and need for flexibility that our
massive legislatures nmay not get off to a

start i f t hey nust directly and
conprehensi vely handl e | egi slati ve busi ness in
al | their pl eni t ude, proliferation and

particul arisation. Delegation of such part of
| egi sl ative power becones a conpul si ve

necessity for wviability. If the 500- odd
parlianment ari ans are to focus on every
m nuscul e of legislative det ai | | eavi ng

nothing to subordinate agencies the ‘annua
out put may be both unsati sfactory and

negligi bl e. The [ awmaking is not a turnkey
project, readynade in all detail and once this
situation is gr asped t he dynam cs of

del egation easily follow. Thus, we reach the
second constitutional rule that the essentials

of | egi sl ative functions shall not be
del egat ed but the inessentials, however,
nunerous and significant they be, may well be

nade over to appropriate agencies. of course,
every delegate is subject to the authority and
control of the principal and exercise of
del egat ed power can always be di rect ed,
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corrected or cancelled by the principal."
667
Applying the principles aforesaid, we cannot say that the
Parliament has, by enpowering the Board to define the

expression "industrial plant"” occurring in Chapter 98,
del egated its essential |egislative function. | ndeed, we
see no self-abnegation on the part of the Parlianent. The
power conferred by Chapter Note (2) is undoubtedly different
from the power of exenption conferred, by Section 25. It

makes little difference in principle that while an exenption
notification is required to be laid on the floor of the
Parliament, Regul ations made under Section 157 are not so
required. Absence of such requirenment does not nmean absence
of control by the Parlianment over the acts of the delegate.
Nor are we satisfied'that by excluding the industria
systens nmeant for establishnents designed to offer services
of any description, the Board has travell ed beyond its brief
Ref erence may be had, in this connection to the decision of
this court in State of Tam | Nadu v. Hind Stone [1981] 2
S.C.R 7421 Section 15 of the Mnes and Mnerals (Regul ation
and Devel opnent) Act, 1957 enpowers the State Governnent to
make rules for regulating thegrant of quarry |ease, nmining
| ease and other mneral concessions in respect of mnor
m nerals and purposes connected therewith. |In exercise of
the said power, the Governnment of Tam| Nadu framed Taml
Nadu M nor M neral concession Rules, 1959. < Rule 8 of the
Rul es prescribed the procedure for l'ease of quarries to
private persons. Rule 8(C), which was introduced in the
year 1977, inposed a prohibition on the grant of |ease of
quarries in respect of black granite to private persons.
The Rule provided that notw thstanding anything to the
contrary contained in the said rules, no | ease for quarrying
black granite shall be granted to private persons .on or
after7th Decenber, 1977. It could be ranted only 'to the
State Government or to a corporation wholly owed by it.
The validity of Rule 8(C) was challenged on the ground that
it travels beyond the purview of the Act inasnmuch as the
power to nake rules conferred upon the State Governnent by
Section 15 was neant for regulating the rant -~ of ‘quarry
| eases in respect of minor minerals but not for prohibiting
it for creating a nonopoly in itself (State Government). It
was al so argued that since the decision contained in Rule
8(C) involved a mmjor change of policy, it could be done
only by the | egislature and not by a subordi nate | egislative
body. Both these arguments were rejected. Fol I'owi ng
observations are apposite:
"....1t was pointed out by the Privy Counci
in Commonwealth of Australia v. Bank of. New
South Wal es- and we agree with what was stated
therein-that the probl em whether an enactnent
was regul atory or sonething nore or whether a
restriction was direct or only remote or. only

i ncidental involved, not so nuch Ilegal as
political, soci al or econom ¢
consi deration.... Each case, it was said, mnust

be judged on its own facts and in its own
setting of time and circunmstances and it m ght
be that in regard to sone economc
668

activities and at sanme Stage of soci a
devel opnent, prohibition with a viewto State
nonopoly was the only practical and reasonabl e
manner of regul ation.

Another of the submission of the |earned
counsel was that the G O Ms. No. 1312 dated
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Decenmber 2, 1977 involved a major change of
policy, which was a legislative function and
therefore beyond t he conpet ence of a
subordi nate | egislating body. W do not agree
with the submission. Wenever there is as
witch over from'private sector’ to ’public
sector’ it does not necessarily followthat a
change of policy requiring express |legislative

sanction is involved. It depends on the
subject and the statute. For exanple, if a
decision is taken to inmpose a general and
conplete ban on private mining of all mnor

m nerals, such a ban may involve the reversa
of a nmajor policy and so it may require
Legi sl ative sanction. But if a decision is
taken to ban-private nmining of a single ninor
m neral for the purpose of conserving it, such
a ban, if it is otherwise within the bounds of
the _authority Gven to the Governnent by the
Statute, cannot be said to involve any change
of policy."

The statenent of law is clear and we agree wth it

respectfully. W are; therefore, of the considered opinion

that Chapter Note (2) cannot be faulted as an instance of

excessive del egation of essential |egislative function nor

can the Project |Inports Regul ations be faulted on the ground

of travelling beyond the purview of the statute.

For the above reasons, the appeal s fail and are disnissed.

No costs.

RP. Appeal s fail ed:
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