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ACT:

Exci se Duty-Footwear-Levied on factories enmploying fifty or
nore wor knen and usi ng power exceeding 2 H P.-If Discrim-
natory-Central Excises  and -Salt Act, 1944(1 of 1944),
Schedul e Item No. 17 Constitution of India, Art. 14,

HEADNOTE

Under item No.17 of the Schedule to the Central Excises and
Salt Act, 1944, excise duty was |evied on footwear  produced
in any factory enploying 50 or nore worknen and usi'ng /power
exceedi ng 2 HP. The petitioner contended t hat t he
i mposition of duty on |arger nmanufacturers only was dis-
crimnatory and there was no reasonable basi s for
differentiati ng between manufacturers on the basis of nunber
of workers or the enpl oynment of power above 2 H P. and that
the im position of the heavy duty gave rise to a
conpetition sufficient to put the big manufacturers out of
busi ness.

Held, that item 17 of the Schedule is based upon a
reasonabl e classification and i s val i dly enact ed.
Manuf acturers who enployed 50 or nore workers form a  well
def i ned class, so also manufacturers who. use power
exceeding 2 HP. In inposing the excise duty there is a
definite desire to make an exenption in favoui of the | snal
manuf acturer who is unable to pay the duty as easily, \if at

all, as the big manufacturer, Such a classification in the
interests of co-operative societies cottage industries —and
smal | " manufacturers has often the nade to give an inpetus

to them and save them fromanni hilation in conpetition wth
l arge i ndustry.

Oient Waving MIls (P) Ltd. v. Union of India, (1962)
Supp. 3 SSC R . 481 referred to.

JUDGVENT:
ORI G NAL JURI SDI CTION: Petition No. 94-of 1955.
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Petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.

643
Bi shan Narai n, Rameshwarnath, S. N. Andley and P. L. Vohra,
for the petitioner.
H. N. Sanyal, Additional Solicitor General of India, N S.
Bindra and P. D. Menon, for the col respondents.
1962. August 20. The Judgnent of the Court was delivered
by
HI DAYATULLAH, J.-This is a petition under Art. 32 of the
Constitution challenging the inposition of Excise Duty on
the petitioner by virtue of item No. 17 "Footwear” of the
First Schedule to the Central Excises and Salt Act, 1944 (1
of 1944) with effect fromFebruary 28, 1954, and the
cal cul ati on of the duty advaloramby including in the price,
charges for freight, packing and distribution.-
The petitioner, the British India corporation Ltd. is a
public ~Timted conpany which was formed to take-over other
conpani es ‘and to amal gamate them - Anbong t he conpani es whi ch
the petitioner took-over were Cooper Allan & Conmpany Ltd.,
and the North West Tannery Conpany-Ltd., b )that Kanpur
These two Conpani es manuf at ure shoes and ot her | eather goods
and operate as a single unit nmanufacturing the well-known
brand of "F L E X* shoes. As aresult of the financia
proposals of the Central Governnent for the financial vyear
1952-55, a bill (No. 9 of 1954) was introduced in parlianent
on February 27,1954. Under el. 8 of the Bill foot-wear were
proposed to be taxed at 10% advaloramif produced in any
factory as defined in.the factories Act, 1948 (63 of 1948).
VWen the Finance Act, 1954 (17 of 1954) was enacted, the
Central Excises and Salt Act, 1954, was anended by the
inclusion of item17 in the Schedule, though'in a slightly
different form The item as finally -enacted read as
follows: -
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"17. FOOTWEAR, produced in_any factory including the
precints thereof whereon fifty or nore workers are/ working
or were working on any day, of the preceding twelve npnths,
and in any part of which nmanufacturing process s’ being
carried on with the aid of power or is-ordinarily so carried
on, the total equivalent of such power exceeding two horse-
power. "Footwear" includes all varieties of footwear, whet her
known boots shoes, sandals, chappals, or by any other nane."
{Ten percent "adval orent'}
Under the provisions of the Provisional Collection of ~Taxes
Act, 1931, (XVliof 1931), the duty was |eviable fromFebruary

28, 1954, by virtue of a declaration in the Bill" to that
effect. On the preceding day the Superintendent of Centra
Exci se., Kanpur, deputed an Inspector of his departnent to
obtain from the petitioner a declaration of all stock of

footwear and requested that the |Inspector be pernitted to
verify the stocks with a viewto |levying the Excise Duty on
and from February 28, 1954. As a' result of the position of
Excise Duty on footwear the petitioner was required to pa
during the renmaining ten nonths of 1954 a sum of RE

9,47,630/- as Excise Duty. The petitioner produces in the
two units above-naned, footwear for sale to the public and
for supplies to the Governnent for the use of the Arny and
the Police. The petitioner contends that though the Excise
Duty paid by it was capable of being passed on to the
consuner, it could not include it in the price at which
shoes were sold to the public because of heavy conpetition
by those free fromsuch duty-, though it did include the
Excise Duty in the price of the footwear supplied to
CGover nrrent . Thus Rs. 2 lacs odd were passed on to
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Government but Rs. 7 lacs odd were born
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by the Conpany itself. The petitioner contended before the
Col  ector of Central Excise, Allahabad, that the cal cul ation
of the duty advalorem should not be, based on price
i ncluding freight, packing and distribution charges paid to
it, by its distributors in the outlying parts of India.
This contention of the petitioner was not accepted by the
Col | ector. The petitioner then took an appeal to the
Central Board of Revenue but before the appeal could be
di sposed of, the petitioner filed this petition under Art,
32 of the Constitution praying for wit or wits to quash
the order of the Collector of Central Excise, Allahabad, and
wit or wits to prohibit Union Governnent. The Centra
Board of Revenue and the Collector and Superintendent of
Central Excise fromenforcing the provisions of item 17
agai nst petitioner and collecting the Excise Duty therein
| evi ed.

According to the petitioner, a distinction has been made in
Item 17 ' above-quoted between nmanufacturers of footwear
enpl oyi ng nore than 50 workers ~.or carrying on t he
manuf acturing process with the aid of power exceeding 2 H. P.
and other manufacturers. According to the petitioner this
amounts to discrimnation because there is no reasonable
basis for differentiating between nanufacturers on the basis
of nunber of workers or the enpl oynent of power above 2 H. P.
The petitioner contends that the  essentials of t he
manuf acture of footwear are the sane whether one enploys 50
or nore workers or |ess. The |larger number of  workers is
nerely needed because the out-turn has to be greater but the
nunber does not change the nature of the operations or the
nethod of production. Sinilarly, the need for than 2 H. P.
arises if a larger nunber of nechanical units have to be
worked and there is no essential difference between a ' | arge
manuf act ur er
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and a snall manufacturer by reason of the enploynment of nore
power or |ess. It is, therefore, contended ‘that the

i mposition of Excise Duty on bigger manufacturers creates a
discrimination in the trade which is neither just nor
di scernible and anounts to a violation of Art. 14 of the
Consti tution. The levy of the Excise Duty in such
ci rcunst ances is sai d to be bot h illegal and
unconstitutional

As a corrolary to this it is contended that the petitioner
whi ch was already carrying on its business at a loss in view
of the conpetition, is now further handi capped by having to
bear a heavy Excise Duty which it cannot pass 'on to the
consuner due to conpetition by those not paying the duty and
is likely to go out of its business and that the |evy of the
Excise Duty in these circunstances anbunts to a breach also
of Art-. 19 (1) (f) and (g) and 31 of the Constitution

It is further contended that the duty adval orem ought to be
calculated on the ex-factory price and not on the price
charged to the distributors which includes within itself the
cost of packing and charges for freight and distribution
comm ssion. It is contended that this is an error apparent
on the face of the order of the Collector of Excise and the
order deserves to be quashed by the issue of’ wit of
certiorari or other appropriate wit.

Lastly, it is contended that the Finance Act, 1954 received
the assent of the president on April 27, 1954, and nust be
deened to have become law ,fromthat date. The collection
of Excise Duty from March, 1954, before the Finance Bil
became law, is said to be illegal. W shall deal only brie-
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fly with these argunents as nost of them have by now been
consi dered and decided in other cases of this Court.
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The contention that this duty does not ampunt to a duty of
exci se because it cannot be passed on by the petitioner to
the consumer was not raised before us. It was nentioned in
the petition. An Excise Duty is a duty on production and
though according to the economists, it is an indirect tax
capabl e of being passed on to the consunmer as part of the
price yet the mere passing on of the duty is not its
essential Even if borne. by the producer characteristic. or
manuf acturer it does not cease to be a duty of excise. The
nature of such a duty was explained in the very first case
of the Federal Court and subsequently in others of the
Federal Court, the Privy Council and this Court, but this
ground continues to be taken and we are surprised that it
was rai sed again.
The contentions that the duty could not be collected before
the passing of the Finance Act, 1954, has been the subject
of an el'aborate discussion in the recently deci ded case of
this Court, Ms. Chotabhai Jethabhai Patel and Co. vs.
Union of India (1). It is conceded that in view of the
above decision the point is no |onger open.

It is also conceded that the question whether in cal culating
the duty adval orem the Collector of Excise was justified in
including in the price the cost of packing, charges for
freight and commission for distribution, or not, is a matter
for the decision of 'the authorities constituted under the
Act subject to such appeals and revisions as might lie but
not a matter for consideration directly under Art. 32 of the

constitution, in viewof the recent decision of this Court
in Sm. UjamBai vs. State of UP. (Civil Msc. Petition
No. 79 of 1959) decided on April 10, 1962. It may be

pointed out that the present petition was filed at 'a tinme
when the appeal before the

(1) (1962) Supp. 2 SSC R 1.
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Board of Revenue was pending and there was a further /right
of revision to the Central Government.

This | eaves over for consideration true challenge under Art.
14, 19 and 31 of the constitution. The argunent under each
of these Articles is based on precisely the sane facts

viewed fromdifferent angles. 1t is. contended that  there
is a discrimnation between big manufacturers of footwear
and smal | manufacturers which is not - based on any
differential. This discrimnation, it is said, leads to the

i mposition of a heavy tax on the big manufacturers wth a
correspondi ng exenption in favour of the small manufacturers
giving rise to a conpetition sufficient to put the big

manuf acturers out of the market. The tax being illegal the
levy anmobunts to a confiscation of the property  of the
petitioner. It will thus be seen that the inposition of the

duty is first challenged Art. 14 as a discrimnation,  next
it is challenged under Article 19 as a deprivation of the
right to acquire, hold and di spose of property or to carry
on a business or trade and lastly the collection’ of duty is
characterised as a confiscation of property wthout the
authority of |aw under Art. 31.

The argunent suffers froma fundanmental fallacy in that it
assunes that there can be no classification of manufacturers
on the basis of the nunber of workers or the enpl oynent of

power above a particular horse-power. Manuf acturers who
enpl oy 50 or nore workers can be said to forma well-defined
cl ass. Manuf act urers whose manufacturing process is being

carried on with the aid of power exceeding 2 H.P. are also a
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wel | -defined class. Legislation of this type dependi ng upon
the nunber of workers or the extent of power enployed, is
frequently to be found. The nost obvious exanple is the
Factories Act which defines a factory with reference to the
enpl oyment of a certain nunmber of
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workers or the enploynment of power. The contention that
size nmakes no difference is not valid. It is well-known

that the bigger manufacturers are able to effect economcs
in their manufacturing process and their out-turn being both

| ar ge and rapid they are able to under sel | am al

manuf act urers. If this were not so mass production would
lose all its advantages. ' No doubt the nmanufacturers are now
required to bear burdens which previously did not exist,
i ke bonus, expenses on |abour welfare etc. but still the

manuf acturers, provided the business is well ran, can by
mass production offer the same commodity at a conpetitive
price as agai nst-smal |’ manufacturers and bear the burden as
wel | . Therefore, in inposing the Excise Duty, there was a
definite desire to make an exenption in favour of the snall
manuf acturer who is unableto pay the duty as easily, if at
all, as the big manufacturer. ~ Such a classification in the
interests of co-operative societies, cottage industries and
smal | manufacturers has often to be made to give an | npetus
to them and save them fromanni hilation in conpetition wth
large industry. It has never been successfully assailed on
the ground of discrimnation. Recently, this Court in the
Oient Waving MIlls (P) Ltd. v. The Union  of India(l)
considered a simlar argument in relation to an exenption
granted to societies working a few |loonms _on co-operative
basis as agai nst big conpanies working hundreds of | oons.
The. exenption was held to be constitutional  and the
classification of co-operative societies was held to be
reasonable. A similar consideration applies in the | present
case, where the exenption operates in respect of very snal
manuf acturers enploying not —nore than 50 workers and
carrying on their manufacturing process with power not in
excess of 2 HP. This affords a protection to small concerns
who, if they were made to pay the duty, would have to go out
of busi ness.

(1) (1962) Supp. 3 S.C.R 481.
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In our judgnent the Schedule which is characterised as
di scrimnative is based upon a reasonabl e classification-and
is validly enacted. |If the lawis held to be  valid the
attack under Arts. 19 and 31 nust also fail

In view of what we have said above the petition rmust fail
It will be dismssed with costs.

Petition dism ssed.




