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ACT:

Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947: S. 12-Tenant /in arrears of rent for  six nonths or
nore-Failure to pay within one nonth from  notice-Dispute
regardi ng standard rent not raised-Eviction--Held valid.

HEADNOTE

Section 12(2) of the Bonbay Rents, Hotel and Lodging
House Rates Control Act, 1947 bars suits for recovery of
possessi on against the tenant on the ground of non-paynent
of the standard rent until the expiration of one nonth next
after notice in witing. Section 12(3)(a) provides for
passing of a decree for eviction of the tenant who is in
arrears for a period of six nonths and neglects to make
paynment until the expiration of the notice period provided
there is no dispute regarding the standard rent. Section
12(3)(b) interdicts passing of the decree if the tenant pays
or renders in the court the standard rent and permtted
i ncreases then due.

The appellants were served with a notice under s. 12(2)
of the Act terminating the tenancy and calling upon them to
pay arrears of rent from 1lst Septenber, 1971 to 3lst
Decenmber, 1972. They did not pay the anount  clained. No
di spute was raised regarding the standard rent. . The tria
court and the appellate court cane to the conclusion that
there was neglect on the part of the appellants within the
meaning of s. 12(3)(a) of the Act neriting, a decree for
eviction. The Hi gh Court disnissed the appeal

In the appeal by special |eave, it was contended for the
appel l ants that the | andlord was not granting receipts, that
he was not demanding rent but conpensation for wuse and
occupation, that the landlord was acting mala fide and
preventing the tenant fromperforning his obligation, that
this was not a case of bona fide need and that the |andlord
was affluent and the tenant was poor

Di sm ssing the appeal

PG NO 296
PG NO 297

HELD: 1.1 In view of the provisions of s. 12(3)(a) and

(b) of the Act and in the background of the facts and
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circunst ances of the case, the courts below were right. The
eviction order had to follow by operation of law. [301H D

1.2 Sub-section 3(a) of s. 12 categorically provided
that where the rent was payable by the nonth and there was
no dispute regarding the anount of standard rent or
permtted increases, if such rent or increases were in
arrears for a period of six nonths or nore and the tenant
negl ected to nake paynment thereof until the expiration of
the period of one nonth after notice referred to in sub-s.
(2), the court shall pass a decree for eviction in any such
suit for recovery of possession. [301B]

1.3 In the instant case, the rent was payable nonth by
nonth. There was no dispute regarding the amount of standard
rent or permitted increases. Such rent or increases were in
arrears for a period of six nonths or nore. The tenant had
negl ected to nake paynent until the expiration of the period
of one nonth after notice referred to in sub-s. (2). The
court was bound to pass a decree for eviction in, any such
suit for recovery of possession. [301C

Har bansl'al Jagnohandas & Anr.  v. Prabhudas Shivlal
[1976] 3 SCR. 628 referredto.

Mohan Laxman Hede v. Noornohamed Adam Shai kh, AIR 1988
SC. Il distinguished.

2. The expression "court shall pass a decree" in sub-s.
3(a), of s. 12 was substituted for the words "court may pass
a decree" by an anendnent passed in 1963, nmaking it
mandatory to pass the decree. Wen the legislature has made
its intention clear in specific terns, there was no scope
for appeal to the "spirit of thelaw' and not to the strict
letter of the law. [302C- D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 258 of
1982.

From the Judgnent and Order dated 3.11.1981 of the
Bonbay High Court in Spl. Civil Appln. No. 2598 of 1978.

S.B. Bhasne and V.N. Ganpul e for the Appellants.

PG NO 298

Dr. Y.S. Chitale. RF. Nariman, B.H Antia and Ms. A K
Verma for the Respondents.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. This is an appeal by the tenant.
It arises out of an order of eviction passed by the G vi
Judge, Thane and confirmed by the | earned Assistant Judge of
Thane on or about 24th July, 1976. The Hi gh Court of Bonbay
on or about 3rd Novenber, 1981 dism ssed an | application
under Article 227 of the Constitution challenging the  said
decision. Civil Suit No. 176 of 1974 was filed by the
respondent -1 andl ord agai nst the appellants for possession of
the building called Janmshed Villa at Thane. The ground fl oor
of the building consists of one hall, tow bed roons, two
side roons and a kitchen. The said prem ses was let out to
one Shri S.H Kul karni the deceased father of the appellants
sone years ago by the respondent on the rent of Rs. 50 per
nonth. The forner owner, it is stated, ternminated the
tenancy of the appellants on 20th June, 1976, and the
deceased Shri Kul karni continued to occupy it as a statutory
tenant. On the sale of the suit property the tenancy of Shr
S.H Kulkarni was duty attorned to the present plaintiff.
Shri S.H Kul karni then expired. On 11th January, 1973 the
respondents served the notice upon the appellants requiring
themto vacate the suit prenises on various grounds. By the
said notice the respondent also called upon the appellants
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to pay the arrears of rent for the period from 1st
Septenber, 1971 to 31st Decenber, 1972 at the rate of Rs. 50
per month. The total arrears cane to Rs. 800. Indubitably,
the amount <clained in this notice was not paid by the
appel l ants to the respondent. The appellants replied to the
notice. In that reply, several contentions were wurged. It
may be nentioned that the suit was filed on various grounds,
nanely, that the appellants have created a nui sance and they
are irregular in paying the rent and further it was stated
that the respondent required the suit premises reasonably
and bona fide for his personal use and occupation. The
| earned trial Judge after framng the issues, on all issues
held in favour of the tenant except the issue of the arrears
of rent. The learned trial Judge held that the appellants
had failed and neglected to pay the arrears of rent wthin
the statutory periodin spite of the notice wunder Section
12(2) of the Bonbay Rents, Hotel and Lodging House Rates
Control Act, 1947 (hereinafter called "the Act’). The tria
court, 'however, on the question whether the appellants have
raised —a substantial plea that therent is excessive, did
not go into this aspect in view of the decision of this
Court in Harbanslal Jagnmohandas & Anr. v. Prabhudas Shivl al
[1976] 3. S.C. R 628.
PG NO 299

Accordingly. the ~trial Judge decreed the suit on the
ground that the are in arrears of rent. There was an appea
from the said. decision of the trial Judge to the |[earned
Assi stant Judge, Thane. The | earned Assistant Judge affirned
the order of the learned trial Judge but reiterated that the
tenant could claimprotection fromthe operation of Section
2(3)(a) of the Act, onlyif the tenant had nade an
application within one nonth fromthe service of the notice
under Section 1,?(i)) of the Act terminating the tenancy
wherein a dispute was raised regardi ng the standard rent. It
is comon ground that the appellants in this case did not
make any application within one month fromthe service of
the notice under Section 12(2) of the Act termnating the
tenancy wherein a dispute was raised regarding the  standard
rent. The | earned Assistant Judge, therefore, confirned the
order for eviction. The appellants noved the Bonbay High
Court. The Bonbay Hi gh Court by the judgnment under appeal
on 3rd Novenber, 1981 di sm ssed that application hol di ng that
negl ect on the part of the appellants in nmaki ng paynent as
nmentioned in Section 12(3)(a) of the Act has to be decided
on the facts of each case. The High Court ~reiterated that
after considering all the facts and circunstances both the
Courts below had rightly cone to the conclusion that there
was on the part of the appellants within the | nmeaning of
Section 12(3)(a) of the Act, neriting a decree for eviction

Shri  Bhasnme appearing for the appellants concluded
before wus the H gh Court was wong and did not  properly
consider the conduct of the respondent in not ' giving
receipts. Before we consider this contention, it rmay be
appropriate to refer to the provisions of Section 12 of the
Act. It provides that the landlord shall not be entitled to
the recovery of possession of any prenmises a, long as the
tenant days, or is ready and willing to pay, the amount of
the standard rent permtted increases, it any. and observes
and perfornms the other of the tenancy, in so far as they
are consistent wth the of the Act. Sub-section (2) of
Section 12 of also stipulate that no suit for recovery of
possession shall be instituted by a |andlord a tenant on the
ground of non-paynment of the standard rent or pernitted
i ncreases due, until the expiration of one nmonth next after
notice in witing of the demand of the standard rent or
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permtted has been served upon the tenant in the manner
provided in 106 of the Transfer or Property Act, 1882. Sub-
section (3)(a) and (b) of Section 12 of the Act are
i mportant and set our here under

"(3)(a) Wiere the rent is payable by the nonth and there is

no dispute regarding the anount of standard rent or

PG NO 300

permtted increases, if such rent or increases are in
arrears for a period of six nonths or nore and the tenant
negl ects to make paynent thereof until the expiration of the
period of one nmonth after notice referred to in sub-section
(2), the Court shall pass u decree for eviction in any such
suit for recovery of’ possession

(b) In any other case no decree for eviction shall be
passed in any such suit if, on the first day of Hearing of
the suit or on or before such other date as the Court may
fix, the tenant pays or tenders in Court the standard rent
and permtted increases then due and thereafter continues to
pay or tender in Court regular 14" such rent and permtted
increases till the suit is finally decided and also pay
costs of the suit as directed by the Court. " .

(Enphasi s suppli ed)

This question. as to how a paynent to be nade under
Section 12(3)(a) and (b), had been considered by this Court
i n Harbansl al Jagnobhandas and Anr.(supra). There, both the
appeal rai sed a conmon question as to whether a tenant in
order to resist passing of a decree of eviction under the
provisions contained in Section 12 (3)(a)of the Act nust
di spute the standard rent within-one nmonth fromthe date of
receipt of the notice fromthe landlord termnating the
tenancy on the ground of arrears of rent or whether a tenant
can rai se such . dispute in the witten statement. There was
difference of opinion between Bombay and Gujarat High
Courts. The CQujarat High Court took,the view that the
dispute as to Standard rent had to be raised wthin one
nmonth from the service of the notice on the tenant.The
Bonbay High Court had taken a contrary view and held that
the tenant could raise a dispute as to standard rent in his
witten statement in answer to the suit and in such a case
the provisions of Section 12 (3)(a) of the act would apply.
In the Cujarat case, the H gh Court found that the tenant
did not raise the dispute within one nonth of the service of
the notice termnating the tenancy. inter alia, on the
ground of arrears of rent for nore than 6 nonths.” In the
Bonbay appeal the di spute was not raised wi t hi'n one nonth
fromthe date of the receipt of the notice. [t was, however.
raised in the witten statenment. Under Section 11 of the the
Court had power to determ ne standard rent when there was a
di spute between landlord and tenant regarding the ampunt of
standard rent. It was held by this Court that under = Section
12 of the Act the landlord is not wuntitled to- recover
possessi on of the prenises so long as the tenant pays or is

PG NO 301
ready and wlling to pay the amount of standard rent —and
permtted increases. Section 12(2) provides that no suit for
recovery of possession shall be instituted by a I|andlord
against a tenant on the ground of non-paynent of the
standard rent until the expiration of one nonth next after
notice in witing of the paynent of the standard rent. This
Court held that the view of the Bonbay H gh Court was
erroneous and the viewof the (Qjarat Hgh Court was
correct. Sub-section 3(a) of section 12 categorically
provided that where the rent was payable by the nonth and
there was no dispute regarding the anbunt of standard rent
or pernmtted increases, if such rent or increases were in
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arrears for a period of six nonths or nore and the tenant
negl ected to nake paynent thereof until the expiration of
the period of one nmonth after notice referred to in sub-
section (2), the Court shall pass a decree for eviction in
any such suit for recovery of possession. In the instant
case, as has been found by the Court. the rent is payable
nonth by nonth. There is no dispute regarding the amount of
standard rent or permtted increases. Such rent or increase
are in arrears for a period of six nonths or nore. The
tenant had negl ected to nake paynent until the expiration of
the period of one nonth after notice referred to in sub-
section (2). The Court was bound to pass a decree for
eviction in any such suit for recovery or possession In
terms of the decision of this Court in Har bansl al
Jagnmohandas supra), the eviction order had to follow by
operation of |aw

Shri  Bhasnme, ~however, submitted before us that here
there was no question - of negligence in proper |ight because
he drew our attention to several letters whereby the tenant
to pay ‘then rent of the landlord. 'The tenant’s case was
that the lLandlord Was not granting receipts. The Ilandlord

was not demanding ‘‘rent but was demandi ng.’ ‘‘conpensation”
for use and occupation. He drew our attention to severa
decision and urged that the tenant was willing to pay the

rent provided receipts were granted to’ him Shri Bhasne
urged that the landlord did not conply with the request to
give witten receipts. He was punishable with fine which
m ght extend to one hundred rupee under sub-section (2) of
Section 26 of the Act. Shri Bhasne submitted that in this
case. the landlord was nala fide and by his nala fide act
he was preventing the tenant from performing his obligation
He further urged that this was not a case of bona fide need.
The I andl ord was. affluent and the tenant ~was a poor. There
was a great shortage of accomopdation. In view of the
decision of this Court in Harbanslal jagnohandas and Anr. V.
Prabhudas Shivlal (supra) and the provisions. of / Section
12(3 (a) and (b) and in the (Court below were right.
circunstances of the case, we nmust hold that the Courts
bel ow were right.
PG NO 302

Qur attention was drawn to a decision of this Court _in
Mohan Laxman Hede v. Noor nohamed Adam Shaikh, A l.R 1988
S.C. 1111, where this Court reiterated that to  take
advant age of protection fromeviction under Section |2(3)(b)
of the Act, it cannot be said that exact ~or _mathematica
punctuality was required in the deposit of rent by a tenant.
The tenant had been depositing the rents in that case in
Court for two or three nonths at a tinme. There the Court was
concerned with the expression "regularly" as contenplated in
clause (b) of sub-section (3) of Section 12 of the Act. It
was not concerned with clause (a) of sub-section- (3) of
Section 12 of the Act. It was not concerned with the
guestion of total failure or neglect on the part of the
tenant to pay the rent. It may be instructive in this
connection to note that in sub-section (3)(a) of Sec. 12 of
the Act, the expression "Court shall pass a decree" was
substituted for the words "Court may pass a decree" by an
amendnent passed in 1963, nmking it mandatory to pass the
decree. Wien the Legislature had nade its intention clear in
specific ternms, there was no scope for Shri Bhasne’s appea
to ‘the spirit of the law and not to the strict letter of
the | aw.

In the aforesaid view of the matter, this appeal fails
and is accordingly dismssed. But in the facts and
circunstances of the case. the parties will pay and bear
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their own costs. Furthernore, in order to cause |ess
hardship in the situation, we direct that the appellant wll
have six nonths tine to vacate the premises in question
provided they file an undertaking within six weeks fromthis
date to this Court that they will deliver vacant possession
of the premses to the landlord after the expiry of six
nonths fromthis date and to go on paving rent conpensation
until possession is given and not to induct or let anybody
in the prenises in question. in the usual terms.
P.S. S Appeal dism ssed




