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ACT:

Representation of the People Act, (43 of 1951) Ss.. 81 (3)
and 86 (1)--Wwether mandatory or directory--Non-filing of
requisite nunber of copi es wi t hi-n peri.od of
[imtation--Effect of.

HEADNOTE:

The first part of s. 81 (3) of the Representation of the
People Act, 1951, provider that every election petition
shal | be acconpani ed by as many copies thereof as there are
respondents nentioned in-the petition, —and s. 96 (1)
provides that the High Court shall dismss an election
petition which does not conply with the provisions of S. 81
The appellant filed an election petition -~challenging the
respondent’s election to the State Legislative Assenbly, but
did not file the requisite-nunber of spare copies within the
period of limtation

The High Court dismssed the petition on the ground of / non-
conpliance with the nandatory requirenment of S. 81 (3).

Di sm ssing the appeal to this Court,

HELD:
(Per P. Jaganmhan Reddy and P. K Goswami, JJ.) Wether a
particul ar provi si on in a statute is mandat or y or

directory has to be construed fromthe schene and object
of the provisions.[25H]

The right to challenge an election is conferred under the
Repr esent ati on of the people Act, which is made in
conformity wth the provisions of Art. 329 (b) of the
Constitution. It is a special right conferred under a self-
contained special law and the Court wll have to seek
answers to the questions raised within the four corners of
the Act. The power of the court are circunscribed by the
provisions. it is not a conmon |law right and an election
petition cannot be equated with a plaint in a civil suit.
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Since the principal object of the Act is purity of
el ections, when an election is challenged under the Act,
expeditious trial of the dispute is sought to be enforced by
the Legislature making all safeguards against delay in
getting rid of any taint in the result of the election. But

the very object of expeditious trial will be defeated if the
presentation of the election petition should be treated
casually and Ilightly, permtting all kinds of devices to
delay the trial. The purpose of enclosing the copies of the

el ection petition for all the respondents is to enabl e quick
di spatch of the notice with the contents of the allegations
for service on the respondents. if there is any halt or
arrest in the progress of the case, the object of the Act
will be conpletely. frustrated. Therefore, the first part
of section 81 (3) is a perenptory provision and total non-
conpliance with it will entail dismssal of the election
petition under s. 86. [27H, 99E-(

Jagat Kishore Prasad Narain Singh v. Rajindra Kumar Poddar
and Ot hers, [1971] 1 S.C R 821, Raza Bul and Sugar Co. Ltd.
V. Municipal Board Ranpur [1965] S.C. R 1970, DMontrea
Street Railway Conpany v. Normandin, [1917] L. R A C. 170.
Charan Lal Sahu v. Nand Ki shore Bhatt and Qthers, [1973] 2
S.C.C. 759, Ch Subba Rao v. Menber, Election Tribunal [1964]
6 S.C.R 213 and Dr. Anup Singh v. Abdul Ghani [ 1965] 1
S.CR 38, referred to.

Per Dwivedi J: The election petition is liable to be
dismissed in view of the decision of this Court in Jagat
Ki shore Prasad Narain Singh v. Rajindra Kullar poddar and
others, (19711 1 S.C.R 821. But this nakes's. 86 (1) a
tyranni cal master giving prinmcy to procedure over justice.
But it is for Parliament to nmake a just choice between the
social interest in the Supply of copies for expeditious
di sposal and the social interest in the Purity of ‘election
by excluding s. 81 (3) fromthe purviewof S. 96 (1),

21

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil “Appeal No. 419 of 1973.
From t he Judgenent and Order dated the 22nd Decenber 1972 of
the Punjab and Haryana Hi gh Court at Chandigarh in Election
Petition No. 2 of 1972.

Hardyal Hardy, V. P. Chaudhry, Jitendra Sharma and Sharma
Chaudhury and Rathi, for the appellant.

M N. Phadke, Bakhtawar Singh, D. NN Msra, and J. B
Dadachanji, for respondent No. 1.

The Judgnent of P. JAGANMOHAN REDDY and P. K. GOSWAM, . JJ.
was delivered by Goswam, J. S. N Dwivedi, J. gave a
separate Qpinion.

GOSWAM J. This appeal under section 116A < of t he
Representati on of the People Act, 1951 (briefly the Act, is
directed against the judgment and order passed by the  Hi gh
Court of Punjab and Haryana in Election Petition No. 2 of
1972 dismissing it on the prelimnary ground that the
appel | ant had failed to comply with t he nmandat ory
requirenent of section 81(3) of the Act inasnmuch as the
requisite nunber of spare copies of the petition for the
respondents were not filed along Wth the petition in the
Hi gh Court. It was further held by the H gh Court that the
sai d defect could not be cured subsequently even within the
period of limtation prescribed for filing the election
petition. The Hi gh Court further held that the spare copies
were actually filed beyond the period of limtation

The facts may be briefly stated. |In the general election to
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the Haryana Legislative Assenbly held on March 11, 1972, the
appellant and the four respondents were the contesting
candi dates for the Safidon Assenbly Constituency No. 30; two

candi dates having al ready withdrawn fromthe contest. The
counting of votes took place on March 12, 1972 and on the
foll owi ng day. The counting disclosed that the first
respondent obtained 19570 votes as against 19462 votes
secured by the appellant. The first respondent was,

therefore, declared elected on March 13,1972. The appel | ant
filed an election petition in the H gh Court challenging the
election of the first respondent on several grounds of
corrupt practice within the meaning of section 123 of the
Act. It is not necessary for the purpose of this case even
to detail these. The election petition was presented by M.
R S. Mttal, Advocate incharge, to the Deputy Registrar
(Judicial) of the High Court on April 18, 1972. The same
was ordered to be put up for scrutiny on April 24, 1972. It
is admtted that the application was filed on April 18,
1972, without the requisite spare copies and was, therefore,
i nconpl ete ~on the date of presentation. No schedules were
also filed along with the petition but that point is not
pressed before us by the respondent’s counsel. It is also
admitted that the Jlimtation for filing the el ection
petition was up to April 27, 1972. According to the
appel | ant the spare copi es wer e filed with the
Superintendent of the Election Branch in the afternoon of
April 24, 1972, well within the period of limtation
22
It may be necessary to briefly note the sequence of events
for the purpose of appreciating the controversy raised
bet ween the parties as noted earlier, the election petition
was presented personally by M. Mttal without the spare
copies on April 18, 1972, and the Deputy Registrar had
ordered it to be put up on April 24, 1972, for scrutiny
according to the rules of the H-gh Court. Wen the petition
canme up for scrutiny before the Deputy Registrar on Apri
24, 1972, M. Mttal appeared and requested for /tine to
renove the defects pointed out by the office. It nmay be
appropriate to extract that particular order
"Present: Shri R S. Mttal, Advocate. He -has requested
time to renpve the defects pointed out by the office. Let
it be refixed on 28-4-72, after the defects had been renpved
as agreed to by the counsel
Sd/ .

D. D. Khanna 24-4-72"
The next order passed by the Deputy Registrar on April 29,
1972, runs as follows: -
"Shri R S. Mttal has informed ne on the phone that he is
i ndi sposed and as such the case may not be taken wup for
scrutiny to-day. Put up tonorrow, the 29th April, 1972 for
orders. Counsel nmay be infornmed

Sdf -
D. D. Khanna
28’ -4-72"

The High Court has observed that it is commbpn case of both
side that by the tine the case was pl aced before the Deputy
Regi strar on April 29, 1972, the spare copies of the
petition had been filed by the petitioner and the other
defects had al so been renmoved. The final order of scrutiny
passed by the Deputy Registrar on April 29, 1972, is in the
foll owi ng terns:

"Present Shri R S. Mttal., Advocate for petitioner

The petition was filed on 18-4-72 and the result in this
case was declared on 13-3-72; hence it is within tine. The
petition is acconmpanied with the security receipt in the sum
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of Rs. 2,000/- deposited in this Court before filing of the
petition under the rules. The petition was scrutinised and
as the defects pointed out on the previous date have been
renoved, it is nowprina facie in order. |Issue notice for
scrutiny of service for 22nd May, 1972, and for settlenent
of issues for 26th May, 1972.

Sd/ -
D. D. Khanna
29-4-72".

23
The matter ultimately came up for hearing before the | earned
single Judge to whomthis election petition was assigned.
Several prelimnary objections were taken by the sole
contesting first respondent. The other respondents did not
enter appearance’ W are concerned with only one prelinnary
objection, nanely, that the petition was not in conformty
with section 81(3) of the Act-inasmuch as the requisite
spare copies thereof were not enclosed with the petition
when it was originally presented on April 18, 1972, and that
the el ection petition was liable to be dism ssed.
The |earned counsel for the appellant, M. Hardyal Hardy,
has made only the foll owi ng two subni ssions before us :
(1) The requirenent under section 81(3) of
Representati on of the People Act, 1951 that
spare copies of an election petition shal
acconpany the petition, i's directory and not

nmandat or y-
(2) It is substantial conpliance wth the
said ‘directory provision if the spare copies

of an el ection petition

ead of

acconpanying the petition, are filed before

the petition is laid before the Judge for

orders or even within the tine that my be

granted by the Judge for the purpose.
Before the High Court both sides exam ned w tnesses. To
establish his case, the appellant ‘exam ned hinself as PW 6,
the Election Assistant, Shri O P. Popli (PW 3), Deputy
Regi strar, Shri D. D. Khanna (PW4), Shri R S Mttal,
Advocate (PW 5), Shri Adish Chand Jain, Advocate (PW 7),
Shri Jai  Singh Dhillon, Advocate (PWJ9) and Shri Jaswant
Rai, Advocate (PW10). Al the Advocates except Shri Mtta
were fromJdind. Shri Mttal is an Advocate practicing in
the H gh Court. Al though the appellant sumpbned Shri
Har sukh Rai Hantroo, Superintendent of the Election Branch
and was present’ in court on 20th July, 1972, when the first
four wtnesses were also exam ned, Shri Mttal, who was
conducting the case on behalf of the appellant, nade a
statenment before the court that he gave up Shri Harsukh' Rai
Hant r oo 'as unnecessary’. The respondent’s counsel
however, submitted that he should be exanined as'-a court
witness and the court ordered for his exam nation on that
very day observing that "in the interest of justice that the
Superi ntendent of the Election Branch who was the only other
of ficial working between the Deputy Registrar (Judicial)  on
the one side and P.W 3 on the other, should also be
examned to clarify the matters so far as possible. . . . "
The respondent exami ned hinmself and R W Ch. Hari Ram
Seni or subordinate Judge cum Chief Judicial Magistrate,
Ji nd.
The appel | ant sought to establish before the H gh Court that
the spare copies were submitted on April 24, 1972, by
relying upon the endorsenent of Shri Mttal, "objections
renoved, R S Mttal" (Ext PW5/1) below the order of the
Deputy Registrar of April 24, 1972, which we have already

i nst




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 11

set out. There is no date given by Shri Mttal when her
nmade his endorsenment in the order sheet of the Registry. PW
3, who had initially scrutinised the petition and found the
defects, was on | eave

24

on April, 24, 1972, and the Superintendent (CW1) was only
present. According to Shri Mttal, he. went to the El ection
Ofice along wth the appellant and his Cderk, Manphoo
Sharma, and filed these papers at 2-00 P M on Apri
24,1972, and nade also the above’ endorsement (Ext. PW
511.) Although, however, Shri Mttal was conscious that the
papers had to be filed within time to save the defective
petition from being dismssed, curiously enough, he did not
take the necessary care to get any official endorsenment in
the order sheet by the Deputy Registrar or even by the
Superi ntendent of the El ection Branch to the effect that the
docunents were filed and defects were renoved on that day,
nanely, on 24th April, 1972, notwi thstanding the further
fact that he had earlier at 11.00 AM on the sane day
requested the Deputy Registrar for tine to renove the
defects and the next date was fixed on April 28, 1972. In
face of the order of the Deputy Registrar of 24th April,
Shri Mttal’s responsibility as counsel was greater than he
seened to have thought.” On April 28, 1972, Shri Mtta
informed the Deputy Registrar over the phone that he was
i ndi sposed and requested for tinme till the next day which
was given. He deposed that he had even-inforned the Deputy
Regi strar that scrutiny could be nmade in his absence since
the defects had al ready been renmpbved. On this particular
aspect of the matter, the Deputy Registrar was silent in his
evi dence and although it was Shri Mttal —again who
personal | y exam ned the Deputy Registrar in court, he never
put this question to himwith regard to hi's informing him
over the phone about renoval of defects on 24th April
Again, from Shri Mttal’s evidence it. appears t hat,
al though he was feverish, he actually came to the Election
Ofice on April 28, 1972, in connection with El ection case
No. 3 of 1972 (Sagar Ramv. Banarsi Das & Ors.) and renoved
certain defects in that case on that day, nanely’” 28th
April, 1972 although that case was set down for April, 29,
1972, which date had been fixed by the Deputy Registrar in
his presence on April 24, 1972. There is an endorsenent  in
that case by Shri Mttal, this tine, with date 28h April
1972, below the order of the Deputy Registrar dated Apri

24, 1972, to the effect "objections renmoved". The records
of that case were also called for in the H gh Court and were
also shown to wus here. It is pointed out that the

endorsenent in that case with date and the endorsement in
Ext. PWH5/1 of Shri Mttal are with the sanme pen and i nk as
is even admtted by Shri Mttal. The respondent, therefore
attaches great significance on the om ssion of the date in
Ext . PW511 and describes the endorsement as a suspi ci ous
entry. it is strenuously submitted by the respondent ' that
the papers were not submitted on April 24, 1972, as alleged.
Since Shri Mttal asserted in his evidence that he along
with the appellant filed the spare copies of the petition in
the afternoon of April, 24, 1972, the respondent by
exam ning the Subordi nate Judge (RW1) sought to establish
that the appellant as advocate actually appeared in his
court at Jind on April, 24, 1972, in a contested civil suit
(Kati Ramv. Ram T Tirath, etc.-Cvil Suit No. 422 of 1967 on
behalf of the plaintiff where the defendent was cross-
exam ned by him The appellant denied this and stated that
his junior, Shri Jai Singh Dhillon (PW9) actually conducted
the case on that day. This point, was also sought to be
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supported by exam ning two other Advocates appearing
25
on behal f of the defendant in that suit, nanely, Adish Chand
Jain (PW7) and Jaswant Rai (PW10). It appears that Shr
Dhillon even did not file his vakalatnama in that suit and
at one stage when he had appeared on behal f of the appell ant
in that suit, it was recorded in the ,order sheet, as was
the practice of that court that he was appearing as proxy
for the original counsel. There was, however, no such entry
in the order sheet that he appeared on behalf of the
appel l ant on April 24, 1972. Fromthe evidence of RW1, who
deposed fromthe records of the suit produced in the court
and gave sonme convincing reasons, the Hgh Court was
reasonably and, in our opinion, rightly satisfied that the
appel | ant appeared in the court of the subordinate Judge,
Jind, on April 24, 1972. ~The Hi gh Court has also rightly
held that PW 7 and 1 0 gave hazy evidence fromtheir nenory
with regard to the appearance of the appellant in the suit
on April 24,1972. The Hi gh Court also found severa
infirmties  and contradictions in the evidence of Shr
Mttal. |t is nobody’'s case that if the appellant appeared
in the suit at Jind on 24th April he could be present in the
El ection Branch at Chandigarh at2.00 P.M on that day. PVB
has correctly deposed that" the words (objections renoved
in the handwiting of Shri RS. Mttal, Advocate and the
signature of Shri R S. Mttal thereunder were not there
when he rmade the endorsenent 'infornmed” (Ext PW 3/1) on
April 28, 1972". Even the Deputy Registrar has admtted in
his evidence that the endorsement "objections removed" in
the handwiting of and above the signatureof M. R S
Mttal was not nmade in his presence. He also stated that "I
do not recollect having seen this endorsenent at the tinme |
passed ny order, dated April 28, 1972". The evidence of the
Deputy Registrar consistent with-that of PW3 is ' rightly
preferred by the High Court to the evidence of Shri Mttal,
of the appellant and even of the Superintendent ' of the
El ection Branch who al so deposed from nenory. After again
carefully examining the evidence of all the wtnesses on
this point, we have no reason to differ fromthe  conclusion
of the H gh Court that the requisite spare copies of the
election petition were not submitted by the appellant on
April 24, 1972.
W will, therefore, have to decide the first subm ssion of
the | earned counsel for the appellant on the basis that the
spare copies were not filed within the period of linitation
The short question is whether section 81(3) of the Act is
mandatory and, if so, whether non-compliance with the same
will visit the election’ petitioner with the | penalty of
dismissal of his petition under section 86(1 of the / Act.
This question was nooted in Jagat Kishore Prasad Narain
Singh v. Rajindra Kumar Poddar and Others(1l) but the ' Court
did not find it necessary to decide the samne.
VWhet her a particular provision in a statute i s nandatory or
directory has to be construed fromthe schene and object - of
the provisions-
[1971] (1) SCR 821.
26
This Court observed in Raza Buland Sugar Co. Ltd. .
Muni ci pal Board, Rampur(1l) as follows:-
"The question whether a particular provision
of a statute which on the face of it appears
mandatory, inasmuch as it wuses ’'the word
"shal | -as in the present case-is nerely
directory cannot be resolved by laying down
any general rule and depends upon the facts of
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each case and for that purpose the object of
the statute in nmaking the provision is the
determining factor. The purpose for which the
provision has been made and its nature, the
intention of the legislature in making the
provision, the serious general inconvenience
or injustice to persons resulting from whether
the provisionis read one way or the other

the relation of the particular provision to
ot her provisions dealing with the sanme subject
and other considerations which my arise on
the facts of a particular case including the
| anguage of the provision, have all to be

t aken into account in arriving

at t he
concl usion whether a particular provision is
mandat ory or directory".
The Privy Council also in Mintreal Street Railway Conpany
Nor mandi n, (2) observed to the sanme effect:
"The question whether provisions in a statute
are directory or i mperative has very
frequently arisen in this country but it has
been said that no general rule can be laid
down, “and that in every case the object of the
statute nmust be |ooked at........
Now there are two parts in section 81(3). ‘The first part
"provides that "every election petition shall be acconpani ed
by as many copi es thereof as there are respondents menti oned
in the petition. The second part relates to the manner in
whi ch "such copy shall be attested by the petitioner under
his own signature to be a true copy of the petition".We are
concerned only with the first part in this appeal
Part VI of the Act deals with disputes regarding election
Chapter 11 therein provides for presentation of election
petitions while chapter 111 for trial of election petitions.
The right to challenge an electionis conferred under the
Act which is nade in conformity with the provisions of
Article 329(B) of the Constitution. It is well settled that
it is a special right conferred under a self-contained

special law and the court will have to seek answer “to the
guestions raised within the four corners of the Act and the
powers of the court are circunscribed by its provisions.” it

is not a common |aw right and an el ection petition cannot be

equated with a plaint in a civil suit.

W may, therefore, immediately read the nmaterial sections

80, 81(1) 84(3) and 86(1) which run as follows

(1) [21965] (1) SCR 970, 975.

(2) 1917 L. R A C 170 (quoted in 1965 (1) S.C R at

pages 975-976.)

27
Section 80 No election shall be called in
guestion except by ’'an election petition
presented in accordance with the provisions of
this Part.”
Section 81(1)"An election petition calling in
guestion any el ection may be presented on one
or nore of the grounds specified in sub-
section (1) of section 100 and section 101 to
the High Court by any candidate at such
el ection or any elector within fortyfive days
from but not later than, the date of election
of the returned candidate, or if there are
nore than one returned candidate at t he
election and the dates of their election are

different, the later of those two date
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S.

Section 81(3)"Every el ection petition shall be
acconpanied by as nany copies thereof’ as
there are respondents nmentioned in t he
petition.., and every such copy shall be
attested by the petitioner wunder his own
signature to be a true of the petition".
Section 86(1)"The H gh Court shall disnmiss an
election petition which does not conply with
the provisions of section 81 or section 82 or
section 117.
Expl anation :-An order of the H gh Court
dismssing an election petition under this
sub-section shall be deened to be an order
made under cl ause (a) of section 98".

Section 86 (1) refers to three sections, nanely, section 81

section 82, which deals with parties to the petition and

section 117 of the Act providing for security for costs.

While 'dealing with section 117 of the Act this Court spoke

through. ‘one of “us (Reddy, J) in Charan Lal Salhu v.

Nandki shore Bhatt and others(1l), and held as follows :

"The right to chall enge an election is a right
provided by Article 329(b) of the Constitution
of India, which provides that no election to
ei ther House of Parlianment or to the House or
either / House of the Legislature of a State
shall 'be called in question  except by an
el ection petition presented to such authority
and in.such manner as may be provided for by
or wunder_any law made by the appropriate

Legi sl at ure. The right conferred being a
"statutory right, the terns of  that  statute
had to be

(1) [1973] (2) S.C.C. 530, 533.
28

conplied wth.  There is no question  of any
conmmon law right to challenge an election

Any di scretion to condone the delay in
presentation of the petition or to absolve the
petitioner from paynment of security for costs
can only be provided under the statute
governi ng el ection disputes. —If no discretion
is conferred in respect of any of  these
matters, none can be exercised under -any
general law or on any principle of equity.
This court has held that the right to vote or
stand as a candidate for electionis not a

civil right but is a creature of | statute or
special law ’'and nust be subject to the
[imtations inposed by it. In N P.Ponnuswani

v. Returning Oficer Namakkal Constituency and
O hers (1) it was pointed out that strictly
speaki ng, it is the sole right of t he
legislature to examne and determ ne al |
matters relating to the election of its —own
nmenbers, and if the Legislature takes it out
of its own hands and vests in a specia
tribunal an entirely new and unknown
jurisdiction, that special jurisdiction should
be exercised in accordance with the |aw which
creates it".
"Simlarly in Krishan Chander v. RamLal (2) dealing wth
section 82(b) of the Act and exam ning the schene and the
object of the pro-’ visions this Court again held the samne
as mandatory. This Court observed:
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"The provisions of sec. 82(b) would avoid any
such delay as they nake obligatory for a
person filing an election petition when he
makes an allegation of corrupt practice
agai nst any candidate to make hima party on
pain of the petition being dismssed under
section 86(1) if he omits to do..... Thi s then
is the rationale wunderlying the mandatory
requi rements of section 82(b)".
It is true in Ch. Subba Rao v. Menber Election Tribunal
Hyderabad(3) reiterating two earlier decisions viz. Kanmara,
Nadar v. Kunju Thevar(4) and Miurarka v. Roop Sing(5), the
Court in’ view of the peculiar facts ,add circunstances of
that case and the nature of the defects held ,that section
81(3) was substantially conplied with and left open the
, Wi der question whet her section 81(3) or any part thereof is
mandatory or directory: In alater decisionin Dr. Anup
Singh wv.  Shri Abdul “Ghani and another(6), which followed
Subba Rao’s case (supra), ,this Court observed
" An exactly simlar matter cane to be
considered by this Court in Ch. Subba Rao .
Menber, Election Tribunal (3).-1n that case
al so the copies were signed by the petitioner
but there was no attestation in the sense that
the /'words "true copy" were onmtted above the
signature of the petitioner. This Court held
that' as the signature in original was there in
the 'copy, the presence of such origi na
signature in the copy was sufficient
(1) [1952] S.C.R 218. (2) [1973] (2) S.C.C 759,769
(3) [1964] (6) S.C.R 213.(4) [1959] S.C R 583.
(5) [1964] (3) S.C.R 573.(6) [1965] (1) S.C R 38,41.
29
to indicate that the copy was attested as true
copy, even thoughthe words "true copy" were
not witten above the signature in the copies.
Thi s Court further held that there was
substantial conpliance with section '81(3) of
t he Act and the petition could not be
di sm ssed under section 90(3)".

Keepi ng in the forefront the proper functi-oni ng of
denocracy, the principal object of the Act —is purity of
el ections. Wien therefore, an election of a returned

candi date is chall enged under the Act, expeditious trial  of
the election dispute is sought to be enforced by the
| egi sl ature making all safeguards agai nst delay. Trial has
to be necessarily expedited to rid the candidate as well as
the constituency interested in the result of the election

of any taint or suspicion of corrupt practices  which are
again clearly enunerated in the Act. To take, therefore,

another inportant object of the Act, viz., expeditious,
di sposal of an election petition, by section 86(6) "the
trial of an election petition shall, so far as is
practicable consistently with the interests of justice in
respect of the trial, be continued fromday to day until its

concl usion, wunless the High Court finds the adjournnent of
the trial beyond the following day to be necessary for
reasons, to be recorded". Again under section 86(7), "
every election petition shall be tried as expeditiously as
possi bl e and endeavour shall be made to conclude the tria
within six nonths fromthe date on which the election
petition is presented to the Hi gh Court for trial". Further
section 87(1) introduces the Cvil Procedure Code only
subject to the provisions of the Act and of any rules nade
t her eunder. Section 87(2) nakes a deeming provision for
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application of the Evidence, Act only subject to the Act.

Ther ef or e, there is no scope for free play in t he
application of the provisions of those two Acts. The very
object of expeditious trial wll be defeated if t he
presentation of’ the election petition should be treated
casualty and Ilightly permtting, all kinds of devices to
delay the wultimate trial. The purpose of enclosing the

copies of the election petition for all the respondents is
to enabl e qui ck despatch of the notice with the contents of
the allegations for service on the respondent or respondents
so that there is no delay in the trial at this very initia

stage when the election petition is presented. |If there is
any halt or arrest in progress of the case, the object of
the Act will be conpletely frustrated. W are, therefore

clearly of opinion that the 1st part of section 81(3) wth
which we are mainly concerned in this appeal is a perenptory

provision and total, —non-conpliance with the sane wll
entail ~dism ssal of the election petition under section 86
of the Act.

W are, therefore, not required to consider the second
submi ssion, of the | earned counsel for the appellant wth
regard to substantial conpliance nmade on the basis of the
provisions of section 81(3) being, directory. W may only
add here that, in the absence of any provision under the Act
or the rules made thereunder, the High Court Rules cannot
confer upon the Registrar or the Deputy Registrar any power
to permt correction or renoval of defects in an election
petition presented in the H gh Court beyond the period of
[imtation

30

provided for under the Act. It may be noted that section
169 of the Act provides that the Central Government is the
authority to nmke rules after consulting the Election
Conmi ssion and in sub-section (3) thereof the rules have to
be laid before each House of ~Parlianment in the nmanner
provi ded therein. The only reference to the H gh Court
Rules is found in section 117 of the Act. At any rate, we
do not feel called upon to pass on the H gh Court / Rules
referred to in the judgnent of the Hi.gh Court in-this case,
In the result we find no reason to interfere wth the
deci sion of the Hi gh Court dismissing the election petition
The appeal is dismssed with costs.

DWVEDI, J. | agree with ny brethren that the requisite
copies of the election petition were not filed in Court
within the period of limtation by the appellant. 1 am

constrained also to agree that for this procedural fault his
election petitionis liable to be dism ssed in view of the
decision of the Court in Jagat Kishore Prasad Narain Singh
v. Rajindra Kumar Poddar and others(1l). |In that case  Hegde
J. said: "The law requires that a true copy of the
el ection petition should be served on the respondents. That
requi rement has not been either fully or substantially
conplied with. Therefore we have no doubt in our mnd  that
the election petitionis liable to be dism ssed under  s.86
of the Act."

It makes ne sad to read this requiem for this election
petition. Over a century ago a slip in procedure by a
l[itigant neant denial of justice to him " Rght down to
the nineteenth century the choice of the wong wit involved
the I oss of the action, even though all the nmerits were with
the plaintiff."(2) Gadually, however, courts subordinated
procedure to the clains of justice. In Ma Shwe M/a v. Maung
Mo Maung, (3) Lord Bucknaster said : "All rules of court are
nothing but provisions intended to secure proper adm nis-
tration of justice. It is therefore essential that they
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shoul d be nmade to serve and be subordinate to that purpose.
Speaking in the same vein, Justice Ameer Ali said : "Rules

of procedure are not made for the purpose of hindering
justice." (See (Raja) Indrajit Pratap Bahadur Sahi v. Anar

Si ngh) (4)
Qur decision restores that primacy of procedure over
justice. It makes S. 86(1) a tyrannical nmaster. The

rigidity of the rule of precedent ties ne to its chains. M
only hope nowis that Parliament would make a just choice
between the social interest in the supply of copies by the
el ection petitioner along with his election petition and the

social interest in the purity of election by excluding s.
81(3) fromthe purview of 's. 96(1) of the Act.

Appeal di smi ssed

V. P. S

(1) [2971] 1S C-R 821. (2) Holdsworth: A History of
English Law, 9, 248.

(3) A IR 1922 P. C. 249 at p. 250.

(4) Al.R 1923 P. C. 128 at P.  135.
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