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CASE NO.:
Appeal (civil) 6324-6328 of 2002

PETI TI ONER
M's Nahar Industrial Enterprises Ltd. and Os.

RESPONDENT:
Uni on of India and Os.

DATE OF JUDGVENT: 10/08/2004

BENCH
S.N. VARI AVA & ARI JI T PASAYAT

JUDGVENT:
JUDGMENT

W TH

(C A Nos. 6332/2002, 6329/2002, 6331/2002, 6330/2002, C.A Nos.5133-34/2004 @
SLP) Nos. 24882-24883/2002, C.A. Nos. 5135-36/2004 @LP) No.24884-

24885/ 2002, C. A. Nos.5137-38/2004 @LP) Nos.1223-1224/2003, C. A

Nos. 423-425/2003, C. A No. 6989/2003, C. A No.8018/2003, C. A 9487/2003,

C. A No. 287/2004 and C. A. No.9694/2003)

AR JI' T PASAYAT, J

Leave granted in SLP) Nos. 24882-24883/2002, 24884-24885/2002
and 1223-1224/2003.

Al'l these appeals involve identical issues and are, therefore, disposed
of by this judgnent which w [l _cover each of the appeals.

Appel I ant in each case questions correctness of the view expressed by
Central Board of Excise and Custons, New Del hi (hereinafter referred to as
the "Board’) in Circular dated 19.10.2000 purporting to clarify that
Addi tional Excise Duty (in short 'AED ) under the Additional Duties of
Excise (Textiles and Textile Articles) Act, 1978 (in short the ’'Additiona
Excise Act’) would al so be | eviable on yarns manufactured by 100% Export
Oiented Undertakings (in short "EQU ) from-indigenous raw naterials and
cleared into Donestic Tariff Area (in short "DTA'), in addition to the Basic
Excise Duty (in short the 'BED ) payable under the Central Excise Act,
1944 (in short the "Act’). Appellants also questioned legality of the
Notifications issued by the Central Excise authorities for payment of AED
on yarn cleared in DTA.

The appellants are registered as 100% EQOUs engaged in the
manuf acture of cotton yarn out of indigenous raw materials attracti ng BED
| evi abl e under Section 3 of the Act and AED | evi able under Section 3 of the
Addi tional Excise Act. On the basis of exenptions granted by the Centra
Governnment fromtine to tine under Section 5A (1) of the Act, Noti fi cation
No. 55/ 91- CE dated 25.7.1991 was made applicable to their cases for the
pur pose of exenption. Subsequently, Notification No. 8/ 97-CE dated
1.3.1997 was issued where certain nanufacturers |ike the present appellants
were only granted exenption in excess of the anmount equal to the duty of
exci se | eviabl e under Section 3 of the Act on |ike goods produced or
manufactured in India other than in 100% EQUs or a free trade zone if sold
in India Subsequently, the said Notification was anmended by Notifications
Nos. 21/97-CE dated 11.4.1997, 7/98-CE dated 2.6.1998 and 11/ 2000- CE
dated 1.3.2000. As a result of these anendnents what canme to be exenpted
was the amount in excess of the duties of excise |leviable under the Act or
under any other law for the tinme being in force.
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The question that arises in these appeals is whether by addition of the
words "or under any other law for the time being in force" producers or
manuf acturers other than 100% EQUs incur a liability to pay AED. The
Board i ssued a G rcular dated 19.10.2000 clarifying that it is so payable and
Notification No.55/91-CE is no | onger of any assistance to the
manuf acturers |ike the appellants. The view expressed in this circular was
chall enged in several Civil Wit petitions before the Punjab and Haryana
Hi gh Court. By the inpugned judgnent the Hi gh Court dismssed the wit
petitions holding that introduction of the words "or any other |law for the
time being in force" took away exenptions granted to the manufacturers |ike
the appellants under Notification No.55/91-CE. Al the wit petitions were
di sposed of by a common judgnent which forms the subject matter of
chal | enge in these appeals.

Learned counsel for the appellants submitted that both the Board and
the High Court failed to notice that the introduction of the words "or any
other law for the tine being inforce" did not in any way affect the
exenption flow ng from Notification No.55/91-CE. Wat the appellants
were required-to pay was the basic excise duty and AED as their counter
parts who were not 100% EOUs were required to pay. That had nothing to
do for creating a liability of AED so far as the appellants are concerned.

In response, learned counsel for the Union of India submtted that the
vi ew expressed in the C rcul ar and endorsed by the H gh Court does not
suffer fromany infirmty. The basic intention which is clear froma bare
reading of a Notification No.8/97-CE as anended by Notification
No. 11/ 2000- CE dated 1.3.2000 is that a manufacturer who is 100% EQU i s
not in nore advantageous position vis-'-vis the others.

The rel evant Notifications and the Circular read as foll ows:

“"Notification No.55/91-CE dated 25.7.1991-
Exenption from additional duty to all excisabl e goods
produced or manufactured in a 100% Export Oiented
Undertaking- In exercise of the powers conferred by sub-
section (1) of Section 5A of the Central Excises and Salt
Act, 1944 (1 of 1944), read with sub-section (3) of
Section 3 of the Additional Duties of Excise (Textiles
and Textile Articles) Act, 1978 (40 of 1978), the Centra
Government being satisfied that it i's necessary in the
public interest so to do, hereby exenpts all excisable
goods produced or manufactured in a hundred per cent
Export Oriented Undertaking fromthe whole of the duty
of excise |eviable under the second nmentioned Act.

Notification No.8/97 dated 1.3.1997 (before
amendment ) - Effective rate of duty on certain goods
produced in FTZ or EQU

In exercise of the powers conferred by sub-section
(1) of Section 5A of the Central Excise Act, 1944 (1 of
1944), the Central Covernment, being satisfied that it is
necessary in the public interest so to do, hereby exenpts
the finished products, rejects and waste or scrap specified
in the Schedule to the Central Excise Tariff Act, 1985 (5
of 1986) and produced or nanufactured, in a hundred per
cent export-oriented undertaking or a free trade zone
wholly fromthe raw materials produced or manufactured
in India, and allowed to be sold in India under and in
accordance with the provisions of sub-paragraphs (a), (b),
(c), (d) and (f) of paragraph 9.9 or of paragraph 9.20 of
the Export and Inport Policy, Ist April 1997 - 31st
March, 2002, from so nuch of the duty of excise |leviable
t hereon under Section 3 of the Central Excise Act, 1944
(1 of 1944), as is in excess of an ampunt equal to the duty
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of excise |leviable under the said section 3 of the Centra
Exci se Act, on |ike goods, produced or nanufactured in
India other than in a hundred per cent export-oriented
undertaking or a free trade zone, if sold in India.

Provi ded that nothing contained in this
Notification shall apply where such finished products, if
manuf actured and cleared by a unit other than a hundred
per cent export-oriented undertaking or a unit in a free
trade zone, are wholly exenpt fromthe duties of excise
or are chargeable to Nil rate of duty.

Noti fication 8/ 97-CE after anmendnment vide Notification
No. 11/ 2000 dated 1. 3. 2000:

Ef fective rate of duty on certain goods produced in FTZ
or EQU \026 In exercise of the powers conferred by sub-
section (1) of Section 5A of the Central Excise Act, 1944
(1 of 1944), the Central Governnent, being satisfied that
it is necessary in the public interest so to do, hereby
exenpts the finished products, rejects and waste or scrap
specified in the Schedule of the Central Excise Tariff
Act, 1985 (5 of 1986) and produced or manufactured, in

a hundred per cent export-oriented undertaking or a free
trade zone wholly fromthe raw materials produced or
manufactured in India, and allowed to be sold in India
under and in accordance with the provisions of sub-

par agraphs (a), (b), (c¢), (d) and (f) of paragraph 9.9 or of
par agraph 9.20 of the Export and lnport Policy, lst April
1997 \ 026 31st March, 2002, fromso nmuch of the duty of
excise | eviable thereon under section 3 of the Centra
Excise Act, 1944 ( 1 of 1944) as is in excess of an
amount equal to the aggregate of the duties of excise

| evi abl e under the said section 3 of the Central Excise
Act or under any other law for the tine being in force on
i ke goods, produced or manufactured in India other than
in a hundred per cent export-oriented undertaking or a
free trade zone, if sole in India.

Provi ded that nothing contained in this notification
shal | apply where such finished products, if
manuf actured and cleared by a unit other than a hundred
per cent export-oriented undertaking or a unit in a free
trade zone, are wholly exenpt fromthe duties of excise
or are chargeable to NIl rate of duty.

Circul ar: 554/ 50/ 2000- CX dated 19. 10. 2000
F. No. 268/37/2000-CX. 8

Yarn- Leviability of Additional Duty of Excise in respect
of DTA cl earances of yarns made by 100% EQUs

Gover nment of India
M ni stry of Finance (Departnment of Revenue)
Central Board of Excise & Custons, New Del hi

Subject :- Leviability of Additional Excise Duty (Textile
and Textile Articles) Act, 1970 in respect of DTA
cl earances of yarns nade by 100% EQUs \ 026 Reg
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1. | amdirected to state that representati ons have
been received in the Board seeking clarifications
as to whether Additional Excise Duty under

Textile and Textile Articles Act, 1978 hereinafter
referred to as AED (T&TA) is leviable or not on
cotton/ man made yarns manufactured and cl eared
into DTA by a 100% EQU usi ng i ndi genous raw
materials. It has been represented that sone field
formati ons are demandi ng additi onal duty under

the above nmentioned Act on goods manufact ured

and cleared into DTA though there is specific
exenption for such goods vide Notification No.
55/91- CE, dated 25.7.1991 and hence no

Additional Duty will be attracted.

2. The matter has been examined. It is observed that
as per proviso to Section 3 (1) of the Central

Exci se Act, 1944 goods produced in a 100% EQU

and allowed to be sold in India are |liable to excise
duty which is equal to the aggregate of duties of

custons |eviable on |ike goods when inported into

India. On inport of textile yarns, apart from Basic

Customs duty, goods will also be subject to
Addi tional Duty of Custons (countervailing duty)
which will be equivalent to total duties |leviable as

duty of excise on |ike goods produced in the
country. (This CV duty wll thus include basic
Central Excise Duty under Central Excise Act plus
Addi ti onal Duty of Excise under T & TA Act).

3. Noti fication No.8/97-CE dated 1.3.1997, as
amended by Notification No.11/2000-CE dated

1. 3.2000 provides that the excise duty payable by a
100% EQU under Central Excise Act in respect of

the finished goods manuf actured exclusively from

i ndi genous raw material and cleared into DTA

woul d be restricted to the "aggregate of the duties
of excise |eviable under the said Section 3 of the
Central Excise Act or under any other |aw for the
time being in force, on |Iike goods produced or
manuf actured in India other than in a hundred per
cent export oriented undertaking or a free trade
zone". In other words, such yarns produced and
cleared from 100% EQUs to DTA are required to
suffer under Central Excise Act itself , by virtue of
this exenption, duty which is equal to Basic

Exci se Duty on yarn plus AED (T & TA) leviable

on yarn produced.

4, Si nce over and above the duty | eviabl e under
Central Excise Act, goods produced in a 100%

EQU and cleared into DTA, would al so be leviable

to Additional Excise Duty under Textile & Textile
Articles Act, Notification No.55/91-CE dated
25.7.1991 was issued which exenpted al

exci sabl e goods produced or nanufactured in a

100% EQU from t he whol e of duty of excise

| evi abl e thereon under AED (T & TA). Thus,

effect of Notification No.8/ 97-CE as anended and
55/91-CE is to restrict the yarn stage duty to Basic
Duty under Central Excise Act plus AED | eviable
under Textiles and Textile Articles Act.

5. The anendnent to the Notification No.8/97-CE
dated 1.3.1997, as nentioned in Para 2 above,
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wherein "or under any other law for the tine being
in force" has been inserted, is significant and
brings parity in the excise duties payable by a
100% EQU on yarns produced exclusively from

i ndi genous materials on their domestic clearances
and a domestic manufacturer manufacturing

simlar goods fromindi genous naterials.

6. Thus, it is clarified that we.f. 1.3.2000, AED (T &
TA) woul d al so be I eviable on yarns manuf act ured

by a 100% EQU from i ndi genous raw material s

and cleared into DTA, in addition to the Basic

duties under Central Excise Act. Wiuerever, such

AED (T & TA) are not being collected, suitable

steps for recovery nmay be taken expeditiously."

Contrary to what has been contended by the Union of India, a bare
readi ng of the Notification No.8/97-CE dated 1.3.1997 and as anended by
Noti fi cation 11/2000-CE dated 1.3.2000 shows that there was clear intention
to rationalize the paynment of duty by 100% EOUs and others. Wat is
clearly intended relates to the liability of the manufacturer who is 100%
EQU to pay the ampbunt whi ch anmpbunts to aggregate of the duties of excise
| evi abl e under Section 3 of the Act or under any other law for the time being
in force. That clearly indicates that whatever duty of excise was |eviable
under the Act and any other statute for the tinme being in force on the |like
goods produced or manufactured in India by the producer or nanufacturer
who is not 100% EQU if sold in India. The obvious object was to see that
the manuf acturer who i's 100% EQU does not steal a march over his counter
part selling |ike goods-in India. The earlier benefit given to the EQUs was
for any duty payabl e under Section 3 of the Act which is in excess or the
duties paid by its counterparts.

A perusal of the un-anended notification 8/ 97-CE and notification
after anendnent vide Notification No.11/2000-CE shows that only the
foll owi ng words were inserted by way of amendment:

(i) i ntroduction of the words "the aggregate of" after words "equa
to" in the original notification
(ii) i ntroduction of the followi ng words after "Section 3 of the

Central Excise Act" in the original notification i.e. "or under any other |aw
for the time being in force"

That does not in any way create a liability on the 100% EQUs to pay

AED. Notification No.55/91-CE dated 25.7.1991 is inno way diluted so far
as the nmanufacturers |like the appellants are concerned, notw t hstandi ng what
has been provided in Notification No.8/97-CE dated 1.3.1997 as anended by
Notification No.11/2000-CE dated 1.3.2000. As stated above, the only

change is that under Notification 8/ 97-CE dated 1.3.97 the 100% EQUs were
exenpt from paying duty in excess of anpunt of BED paid by the producer

or manufacturer who is not 100% EQU, whilst after anendnent by

Notification 11/2000-CE dated 1.3.2000 the 100% EQU-i s exenpt from

payi ng duty in excess of anpunt of BED plus the anmpbunt of AED plus any

ot her duties of excise under any other law for the time being in force, paid
by the producer or manufacturer who is not 100% EQU. Thus, the view
expressed in the G rcular dated 19.12.2000 and view of the Hi gh Court are

i ndefensible. The Circular afore-noted is, therefore, quashed.

The High Court’s judgment inpugned in these appeals is set aside.

The appeals are allowed to the extent indicated with no order as to
costs.




