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An el ection for the post of Sarpanch and Panches of the G am

Panchayat, Village Ransih Khurd, District Mbdga was hel d on 29.6.2003.

Total votes polled in both the elections were shown to be 836. The

Returning Oficer found that both Appellant and Respondent No.1 had

poll ed 412 votes each. Respondent No.2 herein is said to have got 4 votes.

8 votes were rejected. Allegedly, a recounting was done. The result of
recounting was sanme as that of the first one. Returning Oficer recorded the
said statenent in the statutory Form No.1X prescribed in terms of Rule
33(2)(e) of the Punjab Panchayati El ection Rules, 1994. The total nunber of
votes polled was found to be 836 even inthe el ection of the Panches.

I ndi sput ably, election was held under the Punjab Panchayati Raj Act, 1994.
The State of Punjab in exercise of its power conferred upon it under the said
Act, franed rul es known as Punjab Panchayat El ection Rules, 1994 (for

short, "the Rules’). The rel evant provisions of 'the Rules’ are as under

" 33. Counting of Votes \026 (1) I'n a Sabha area where
there is only one polling station, the Returning Oficer
shall follow the foll owi ng procedure for the counting of
votes and declaration of result for election to the Gam
Panchayat .

(2) The Presiding Oficer shall, as soon as
practicable, after the close of the poll and in the presence
of any candidate or polling agent who may be present:

(a) o
(b) o

(c)
(d) o

(e) After the counting of ballot papers contained
in all the ballot boxes has been conpleted, the
Returning O ficer shall record a statenent in

Form | X showi ng the total nunber of votes

pol ed by each candi date."

" 35. Procedure in case of tie \026 If, after the counting of
votes is conpleted, votes polled by two candi dates are

equal , and the addition of one vote will entitle any of

these candi dates to be declared el ected. The Returning

Oficer shall forthwith decide between those candi dates

by draw of |ots as the candi date in whose favour the | ot

falls has received an additional vote."
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" 38. El ection Papers to be forwarded to the District

El ection Oficer \026 The Returning O ficer shall put the
el ecti on papers in separate packages on the outside of

whi ch shall be endorsed a description of their contents,
and after sealing themin separate packets, forward to the
District Election Oficer

a) the bal |l ot-papers counted as valid;

b) the ball ot-papers rejected as invalid,
c) the uni ssued bal | ot - papers;

d) the i ssued tendered ball ot-papers;

e) the spoilt ball ot-papers;

f) the cancel | ed/ returned ball ot - papers;
0) the tendered votes list;

h) the list of challenged votes;

i) account of ball ot-papers; and

i) the mar ked copy of electoral roll."

The Returning O ficer drewlots with witten consent of both the

candi dates, i.e., Appell ant and Respondent No.1l. Appellant was decl ared

el ected as Sarpanch of the G amPanchayat. However, inmediately prior

thereto, the supporters of 1st Respondent allegedly raised a hue and cry, as a
result whereof, the Returning O ficer could not enforce his decision. He

i medi ately sent a fax nessage to the Deputy Comm ssioner, Myga seeking

his advice in the natter stating

"Regar di ng Panchayat El ections, for the Panchayat

El ection of Village Ran Singh Kurd 1 was appointed

R O 1. for N hal Singh Wala on 29.6:2003. Election was
hel d and after counting the votes for Sarpanch, Sh

Shi nder Pal & Sh. Bal dev- Singh received equal 412-412
votes. As both candi dates received equal nunber of

votes, therefore, as per instructions result for Sarpanch
was to be declared by draw of |ots.” Both the candidates
were call ed and draw was conducted before them and one
slip was drawn through another Returning Oficer. As

the slip in the nane of Sh. Bal dev Singh came out but

anot her candi date Sh. Shinder Pal Singh refused to accept
the decision and witten paper was torn. Now this office
does not have consent paper of both candi dates given for
draw of lots. It is requested to you to informwhat action
shoul d be taken in this matter."

The Deputy Comm ssioner forwarded the said fax nessage to the

Sub- Di vi si onal Magi strate, Mga for necessary action, who, in turn

i nfornmed himthat the decision taken should be enforced. An endorsenent

to that effect was also nade by him The result of the election was thereafter
decl ar ed.

An el ection petition was filed by the First Respondent herein
chal l enging the said el ection, wherein it was, inter alia, contended that only
821 votes had been polled and Appellant herein had secured only 397 votes

wher eas he had secured 412 votes. |t was averred
(1) two votes were kept aside illegally and unjustly by the Presiding
O ficer;

(2) votes in respect of serial No.471 and 614 were initially counted as
valid votes but the same were later on declared invalid,;
(3) rejection of 8 votes was inproper

An avernment noreover was nade that he had requested for recounting

of votes, but the Returning Oficer/Polling Oficer did not pay any heed
thereto and, thus, nmandatory requirenment of Rule 35 had not been conplied
with.
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It is of sone significance to notice the avernents nade in Sub-para
(v) of paragraph (3) of the election petition, which reads as under

"(v) That Rule 35 read with Rule 33 of the
Punj ab Panchayat El ection Rules 1994 provi des that the
Presiding Oficer shall as soon as practicable after the
close of the poll and in the presence of any candidate or
pol I i ng agent who nay be present shall start counting of
votes and if 2 candidates poll equal nunber of votes,
draw of lots is to decide the winning candidate. The
Returning O ficer on 30.6.2003 requested the Deputy
Conmi ssi oner Moga seeking his advice regarding the
manner in which the result to be declared. It is also
al l eged by the Returning Oficer that witten paper was
allegedly torn by the petitioner which fact is vehenently
deni ed. The petitioner was not present when the all eged
draw of |ots took place. The all eged procedure foll owed
by the Returning O ficer for drawing of |ots by asking
another Returning Officer to take out the lot is illegal
The nmandatory provisions of Rule 35.is that Returning
Oficer hinself shall forthw th decide between those
candi dat es securing equal nunber of votes by draw of
lots. This power of drawi ng of |ots cannot be del egated
to anot her person. This objection is without prejudice to
the fact that in fact petitioner secured 412 votes.
Respondent no. 1, 397 votes and respondent no.2, 4 votes.
8 votes were allegedly rejected. The result prepared is
wong at the instance of the respondent no.1."

The el ection petition was verified by Respondent in the follow ng
terns :

“"Verified that the contents of paras Nos. 1 to 6 &9
of the petition are true and correct to the best of ny
know edge and belief and contents of paras Nos. 7 & 8
are believed to be correct fromthe know edge deri ved
fromothers."

Before the | earned El ection Tribunal, the Returning Oficer, the Sub-
Di vi sional Magistrate, the Presiding Oficer, as also the Assistant Returning
O ficer were examned as RW2, RW3, RW4 and R W5.

In his deposition, the Returning Oficer, Krishan Bhagwan Kansa

categorically stated that the consent paper was torn and, thus, he had no
proof to say that chit was drawn with the consent of both the candi dates. He
was candid enough to adnit that the chits drawn by himwere not wi th him
stating :

"I do not have paper chit declaring winner because

that was torn | cannot tell who had torn that chit for
maki ng toss chits bearing nanes of both candi dates were
drawn. | do not know who torn the consent paper."

R W3, Shri Gurnam Singh G 11, the Sub-Divisional Mugistrate proved

the fax nessage, notice whereof has been taken by us hereinbefore. R W4,
Shri Jaswi nder Singh was the Presiding Officer. He supported the case of
the Appellant. In his cross-exani nation, he stated

"The counting of votes started at about 9-10 at

ni ght and finished at 11-11-1/4 at night. The counting of
votes was done twice. | cannot tell how nmany votes were
counted first tinme and how many after. Self stated

what ever result is. 8 votes were rejected. Cannot tel
that how many votes were rejected during first counting,
second tine 8 were rejected. | subnmitted result on form?9
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in Nihal Singh Wala. At that tinme it was submtted at

12/12.15. | do not know what action was taken after that.

Q Do you have any objection if recounting is conducted
?

Ans. It is for the admnistration to see what has to be
done. "

He had proved Form No.IX. He reiterated before the Tribunal the
contents thereof.

R W5, Ranjit Singh, was the Assistant Returning Oficer. He also
stated that both the candi dates had polled equal nunber of votes and
thereafter two slips were prepared for drawing lots. The sane were m xed
up at the consent of both the candidates. As per instructions of RW2, he
took out the slips-and when it was opened, the nanme of Appellant was found
who was then declared el ected. 'The |learned Tribunal ignoring the
af orementioned oral evidence of the responsible officers, directed recounting
opi ni ng

"There is no docunentary evidence regardi ng conducting

of toss. Neither is there consent of the parties nor any ’parchi
whi ch shows that toss was conducted. Both the petitioner and

the respondent no.1 al l'egedly secured 412 votes concl usive

evi dence and satisfaction of the petitioner. Therefore, in the
circunstances it has becone necessary to have recounting of

votes in the presence of both the parties, to put the issue beyond
doubt as also to neet the ends of justice."

Upon recounting, First Respondent was stated to have received 412
vot es, whereas Appellant was said to have 398 votes. First Respondent was
decl ared to have been elected, directing

"I'n view of the above circumstances, the el ection

staff on duty had not prepared the result correctly on the
basis of valid votes polled in favour of the candi dates.
On recounting of the votes by the undersigned, it has
been found that Sh. Shinder Palsingh, petitioner had got
412 votes, whereas Respondent No.1 Bal dev Singh had
pol I ed 398 votes and Sh. Bhol a Si ngh Respondent No. 2

had got 4 votes and 8 votes had been cancelled. Thus Sh
Shi nder Pal si ngh, petitioner has got 14 votes nore than
Sh. Bal dev Singh, Respondent No.1l. Therefore, Sh

Shi nder Pal si ngh, petitioner is declared as el ected

Sar panch of Gram Panchayat in |lieu of Sh. Bal dev Singh
Respondent No.1, who had earlier been decl ared as
Sarpanch of village Ransih Khurd. The head of ‘the
departnent of Presiding Oficer may be asked to take
strict departnmental action against the Presiding Oficer
who with mal afide intention and for his personal notive,
prepared the result in favour of respondent no.1l against
the result of actual votes polled and due to this reason the
parties had to indulge in unnecessary litigation and
harassnent. A copy of the order is forwarded to the
District Devel opment and Panchayat O ficer, Myga and

Bl ock Devel opment and Panchayat O ficer, N hal Singh

Wal a for necessary action. After conpliance, the file be
consigned to the record room"

The appeal preferred by Appellant herein was dism ssed by the Hi gh
Court nmerely stating

"Appl yi ng the above principles to the present case,
it is sent that there was specific avernent in the election
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petition that even though, 821 votes were polled, the staff
wongly counted the same to be 836. It was also clearly
stated that the result was not declared on the sane day
and there was no docunment showi ng draw of |ots. The

Tri bunal was satisfied that recount was necessary. On
sumoni ng of record, the averments in the election
petition stood proved. Result of recount being different
does not necessarily nmean that the recount was justified
but it is not possible to hold that there was no nateria
before the Tribunal to hold that there was prim facie
case or that recount was not validly ordered. Since the
recount was validly ordered, the result thereof could be
taken into account. The contention on behalf of the
appel | ant that due opportunity was not given to the
appel l ant to prove that 14 votes which were found to be

| ess had been | ost, cannot be accepted. The appellant did
not rai se any such poi nt-when seal ed cover was opened

or even thereafter before the Tribunal."

M. Salil Sagar, |earned counsel appearing on behalf of Appellant
contended that-the Tribunal as also the High Court acted illegally and
wi t hout jurisdiction in - passing the inpugned judgment in so far as they
failed to take into consideration that no case for recounting has been nade
out. It was pointed out that First Respondent, at no point of time, raised any
objection in regard tothe correctness of counting of votes before the
Presiding Oficer. He did not file any application for recounting. The
Tri bunal , al though, proceeded to deternine the question on the basis of the
purported violation of the Rules, it would appear fromthe depositions of the
wi t nesses that they had not been-cross-exam ned on that question. The High
Court as also the Tribunal, it was contended, wi thout finding any prim facie
case in favour of Respondent for a recounting, directed so and that too in
utter disregard of the evidences on record.

M. S.K. Bagga, |earned Seni or Counsel appearing on behalf of the
Respondents, on the other hand, urged that the votes were incorrectly
counted as woul d be evident fromthe result of the recounting. The
Presiding Oficer, M. Bagga, submitted, nerely deposed about the draw ng
of lots, but in doing so, he had del egated his power to the Assistant
Returning O ficer and thus, the entire process was illegal. 'The Tribunal
keeping in view the materials on record, thus, had rightly directed recounting
of votes with a viewto determne the issue. The order of recounting was
passed, it was submitted, to nmeet the ends of justice and only on the basis of
the result of recounting.

El ection for the post of Sarpanch and Panches are, indisputably,
governed by the Punjab State El ecti on Comm ssion Act, 1994.

Sections 66, 68 and 69 of the said Act read as under

" 66. Counting of votes.- At every el ection where a pol
is taken, votes shall be counted by or under the

supervi sion and direction of, the Returning Oficer, ‘and
each contesting candidate, his election agent and his
counting agents, shall have a right to be present at the
time of counting."

" 68. Equality of votes.- If, after the counting of the
votes is conpleted, and the addition of one vote wll
entitle any of those candidates to be declared el ected, the
Returning O ficer shall forthwith deci de between those
candi dates by lot, and proceed as if the candi dates on
whomthe lot falls had received an additional vote."

"69. Decl aration of results.- Wen the counting of the
votes has been conpleted, the Returning Oficer shall, in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

11

the absence of any direction by the El ection Comi ssion

to the contrary, forthwith declare the result of the election
in the manner provided by this Act or the rules nade

t her eunder. "

Section 76 of the Act provides for presentation of an el ection petition
on one or nore grounds specified in Sub-Section (1) of Section 89 to the
El ection Tribunal. Section 78 provides for the contents of the election
petition. Causes (a), (b) and (c) of Sub-Section (1) of the said provision
reads thus :

"a) contain a conci se statement of the material facts on
which the petitioner relies;

b) set forth full particulars of any corrupt practice that
the petitioner alleges, including a statement as possible,

of the nanes of the parties alleged to have conmitted

such corrupt practice or practices and the date and pl ace

of the!comm ssion of such practice; and

c) be signed by the petitioner and verified in the
manner |aid down in the Code of Civil Procedure, 1908
for the verification of pleadings;"

Section 83 /provides for secrecy of voting not to be infringed. Sub-
Clauses (iii) and (iv) of Cause (d) under Sub-Section (2) of Section 89
provi de that subject to the provisions of Sub-Section (2), the El ection
Tribunal is of the opinion that the result of the election, in so far as it
concerns a returned candi date, has been materially affected by the inproper
reception, refusal or rejection of any vote or the reception of any vote which
is void or by any non-conpliance with the provisions of the Constitution of
India or of the said Act or of any rules or orders nade under the said Act, the
El ection Tribunal shall declare the election of the returned candidate to be
voi d.

The El ection Petition was required to be verified in ternms of Oder Vi
Rul e 15 of the Code of Civil Procedure, 1908. It provides :

"15. Verification of pleadings.\026 (1) Save as ot herwi se
provided by any law for the time being-in force, every
pl eadi ng shall be verified at the foot by the party or by
one of the parties pleading or by sone other person
proved to the satisfaction of the court to be acquainted
with the facts of the case.

(2) The person verifying shall specify, by
reference to the nunbered paragraphs of the pleadlng,
what he verifies of his own know edge and

The verification of an election petition, it was trite, nust be done
strictly in terms of Order VI Rule 15 of the Code of Civil Procedure. It was,
thus, incunmbent on the part of Appellant herein to specifically state as to
whi ch statenents made in the election petition were true to hi's know edge
and which were true to his belief. A factual avernent made in the election
petition cannot be both true to the know edge and belief of the deponent.

We may furthernore notice that although in the election petition it has
been contended that First Respondent had requested for recounting of votes,
the officers who exam ned thensel ves were not cross-exam ned on that
point. The said statenment woul d, thus, be deened to have been adnmitted.
Even the purported illegalities which, according to Respondents, would | ead
to declaration of election of Appellant herein to be void had not been put to
the witness in cross-exani nation.

The question which, therefore, would arise is 'as to whether the
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| earned Tribunal was correct in directing recounting? The officers had
categorically stated that consent paper was torn. The fax nessage which has
been sent imrediately to the Collector of the District was a

cont enpor aneous docunent, the genui neness whereof has not been

guestioned. Apart fromthe statutory Form even in the said fax nmessage the
Returning OFficer was categorical in his statement that both the candi dates
have received equal nunber of votes and thus, the result of the election to
the post of Sarpanch was declared by draw of lots. It also nentioned about
the tearing of the witten paper on which consent had been given and only in
the af orementi oned situation, sought for gui dance as to what action shoul d
be taken in the matter. The official act should be presuned to have been
done in the ordinary course of business. A recounting, as is well known,
should not ordinarily be directed to be nade. There exists certain limtation
in this behalf.

The question came up before this Court in M Chinnasany vs. K C
Pal ani sany & Ors. [(2004) 6 SCC 341], wherein this Court opined

"The question as to what would constitute materia
facts would, however, depend upon the facts and
circunst ances of each case. It is trite that an order of re-
counting of votes can be passed when the foll ow ng
ingredients are satisfied: (1) if there is a prima facie case;
(2) material facts /therefor are pleaded; (3) the court shal
not direct re-counting by way of roving or fishing
i nquiry; and (4) such an objection had been taken
recourse to

The necessity of "maintaining the secrecy of ball ot
papers” should be kept in view before a re-counting is
directed to be made. A direction for re-counting shall not
be i ssued only because the margin of votes between the
returned candi date and the el ection petitioner is narrow "

The Court furthernore enphasi zed the requirements of pleadings
containing material facts which are-salutary in nature. In that case also it
was found that no material had been brought on record to show that the
factual findings of the Returning Oficer were incorrect. This Court rejected
the ’doctrine of prejudice’, in such a matter, as being not a relevant factor,
having regard to the constitutional and statutory schene involving hol di ng
of election and the consequences emanati ng fromthe direction of recounting
which could lead to identification of voters as the same would not. be

desirable. It was reiterated that pleadings of material fact woul d include
di scl osure of all such information which if not rebutted would result in
allowing the petition. It was opined

"Had the election petitioner in his pleadings, as
noti ced hereinbefore, disclosed the details of the nanes
of polling stations, counting centres, tables, particulars of
round of the counting of votes in relation whereto all eged
irregularities had taken place under all the four categories
and basis of material facts and particulars, the High
Court, if finds that the el ection petitioner has nmade out a
prima facie case for scrutiny of ballot papers and re-
count, nmay direct re-count of ballot papers in respect of
the said votes only and not the entire votes. The High
Court further failed to notice that in para 12 of the
el ection petition it has nerely been pointed out that
irregularities in respect of counting had materially
affected the election and in that view of the matter, the
Hi gh Court should not have directed re-counting of al
the votes which woul d amobunt to going beyond the said
el ection."

This Court in arriving at the said decision took into consideration
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various decisions, including T.A Ahamed Kabeer vs. A A Azeez &
O's. [(2003) 5 SCC 650], whereupon M. Bagga has relied. Therein it has
been held :

"It is true that a re-count is not to be ordered nerely

for the asking or nerely because the court is inclined to
hold a re-count. In order to protect the secrecy of ballots
the court would pernit a re-count only upon a clear case

in that regard having been nade out. To permit or not to
permit a re-count is a question involving jurisdiction of
the court. Once a re-count has been all owed the court
cannot shut its eyes on the result of re-count on the
ground that the result of re-count as found is at variance
with the pleadings. Once the court has permtted re-count
within the well-settl ed paranmeters of exercising
jurisdiction in this regard, it is the result of the re-count
whi ch has to be given effect to."

This Court did not agree with the said judgnent in M Chinnasany
(supra) stating

"Wth respect, we are not in a position to endorse

the views taken therein in their entirety. Unfortunately,
the decision of a larger Bench of this Court in Dr. Jagjit
Singh v. Gani Kartar Singh [AIR 1966 SC 773] had not

been noticed therein, Apart fromthe clear |legal position
as laid down in several decisions, as nhoticed

her ei nbefore, there cannot be any doubt or dispute that
only because a re-counting has been directed, it would

not be held to be sacrosanct to the effect that although in
a given case the court may find such evidence to be at
variance with the pleadings, the same nust be taken.into
consideration. It is now well-settled principle of |aw that
evi dence adduced beyond the pleadi ngs woul d not be

adm ssi bl e nor can any evidence be permtted to be

adduced which is at variance with the pleadings. The

court at a later stage of the trial as also the appellate court
having regard to the rule of pleadings would be entitled

to reject the evidence wherefor there does not exist any

pl eadi ng. "

We nmay al so notice that in Chandrika Parshad Yadav vs. State of

Bihar & Os. reported in (2004) 6 SCC 331, this Court dealing with the
provi si ons of Bi har Panchayat El ection Rules, stated the law in the follow ng
terns :

"Rule 79 as noticed hereinbefore enables a

candidate to file an appropriate application for re-
counting of votes. Rule 79 unlike rules franed by other
States does not say that such an application woul d not be
mai nt ai nabl e after declaration of the votes polled by the
parties or prior thereto. Such an application, therefore,
can be filed at any point of time. The very fact that sub-
rule (3) of Rule 79 provides for anendnent of the result
relating to the votes polled by the respective candi dates
and as such amended result is required to be announced

in the prescribed formunder sub-rule (2) of Rule 79, the
same itself is a pointer to the fact that even after
announcement of result an application for re-counting
woul d be mmintainable. It may be true that only because
such an application had not been filed before the
Returning Oficer by itself may not preclude the Election
Tribunal to go into the question of requirenent of issuing
a direction for re-counting but there cannot be any doubt
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what soever that Rule 79 serves a salutary purpose

Counting of ballot papers in ternms of the rules takes place
in presence of the candidate or his counting agent. Wen
an agent or a counting agent or the candi date hinself

noti ces inproper acceptance or rejection of the ball ot
papers, he may bring the same to the notice of the
prescribed authority. As noticed hereinbefore, in a given
case, an application for re-counting either before
announcement of the result or thereafter, would be

mai nt ai nabl e. Once an application is filed by an agent or
a counting agent or the candidate hinself pointing out the
irregularities commtted by the officers appointed for
counting the ball ot papers, imediate redressal of

gri evances woul d be possible. As indicated herei nbefore,
while filing such an application the basis for making a
request for re-counting of votes is required to be

di scl osed. The Returning Oficer is statutorily enjoined
with a duty to entertain such an application, make an
inquiry and pass an appropriate order in terns of sub-rule
(2) of Rule 79 either accepting in whole or in part such
requests or rejecting the sane wherefor he is required to
assign sufficient or cogent reasons. In the event such an
application is allowed either in whole or in part, he is
statutorily enpowered toanmend the results also

Odinarily, thus, it is expected that the statutory
renmedi es provided for shall be availed of. |If such an
opportunity is not ‘availed of by the election petitioner; he
has to state the reasons therefor. If no sufficient

expl anation is furnished by the election petitioner as to
why such statutory renedy was not avail ed of, the

El ection Tribunal nay consider the sanme-as one of the
factors for accepting or rejecting the prayer for re-
counting. An order of the prescribed authority passed in
such application would render great assistance to the

El ection Tribunal in arriving at a decision as to whether a
prima facie case for issuance of direction for re-counting
has been made out."

In M Chinnasany (supra), the decision P.K K Shanmsudeen vs.
K.A M Mappillai Mbhindeen & O's. [(1989) 1 SCC 526] had been
noticed. Referring to Dr. Jagjit Singh v. G ani Kartar Singh
observed

"In Jagjit Singh (Dr.) v. Gani Kartar Singh2

before a three-Judge Bench of this Court, a contention
was raised to the effect that when a Tribunal considering
the evidence in the light of the allegations nade by the
el ection petitioner was satisfied that inspection should be
ordered, the sane should not ordinarily be reversed-in
appeal wherein this Court held: (AR pp. 784-85, para

35)

"35. W are not prepared to accept this

contention. The order passed by the Tribunal clearly
shows that the Tribunal did not apply its mind to the
guestion as to whether sufficient particulars had been
mentioned by the appellant in his application for

i nspection. Al that the Tribunal has observed is that a
prima facie case has been made out for exam ning the
bal | ot papers; it has also referred to the fact that the
appel l ant has in his own statenent supported the
contention and that the evidence led by himprim

facie justifies his prayer for inspection of ball ot
papers. In dealing with this question, the Tribuna

it had been
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shoul d have first enquired whether the application

nade by the appellant satisfied the requirenments of
Section 83(1) of the Act; and, in our opinion, on the
al | egati ons made, there can be only one answer and

that is against the appellant. W have carefully

consi dered the all egations made by the appellant in

his election petition as well as those nade by himin
his application for inspection, and we are satisfied that
the said allegations are very vague and general, and
the whol e object of the appellant in asking for

i nspection was to nake a fishing enquiry with a view
to find out some material to support his case that
Respondent 1 had received sone invalid votes and

that the appellant had been deni ed sone valid votes.

Unl ess an application for inspection of ballot papers
makes out a proper case for such inspection, it would
not be right for the Tribunal to open the ball ot boxes
and allow a party to inspect the ballot papers, and
examne the validity or invalidity of the ballot papers
contained in it. If such a course is adopted, it would
inevitably lead to the opening of the ballot boxes

al nost in every case, and that would plainly be

i nconsistent with the schene of the statutory rules and
with the object of keeping the ballot papers secret.”

Recently in Qursewak Singh vs. Avtar Singh & Os. [(2006) 4 SCC
542, this Court opined
"While interfering with an order of the Election
Tribunal, particularly, in view of the purport and object for
whi ch such Tribunal had been constituted, the Hi gh Court
had an obligation to assign sufficient and cogent reasons.
The High Court, as noticed hereinbefore, proceeded on the
basis that the Appellant was responsible for the ness
created in the matter of maintenance of records. There are
items of evidence on record to show that ballot papers had
not been properly kept. Sone were kept in | oose sheets.
They had been counted separately. ‘The Tribunal noticed
how bal | ot paper envel opes were found in suspicious
ci rcunst ances.
I nstead of breaking the seals at one end, |arge
nunber of ballots were found in | oose condition. 200 ball ot
papers of booth No. 41 were found in the bag of booth No.
43. The Tribunal, therefore, came to the concl usion
Y From a conparative analysis of the
position (booth-w se) of the results after recounting,
as given tabular formon page 13 above, it is
apparent that there is no issue as pertaining to the
counting process in Booth 42, as the total nunber of
ball ots polled (966) is sane, and there is rather a
decrease of 4 rejected votes, which have now been
counted in the tally of the Respondent 1, thereby
increasing his tally of booth 42 to 467 from 463.
Simlarly, inrelation to Booth 43, if one takes into
account that 2-ballot papers in favour of the
petitioner which pertained to Booth 41 have
sonehow managed to enter the packet containing
bal | ot papers of Booth 43 then the matter is
sonewhat regular, as the total votes polled in the
booth 43 is simlar at 902, and there is only margina
difference of 1 extra vote which was polled in
favour of petitioner being declared rejected..."”

We, therefore, in view of the facts and circunstances of the case, are
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unabl e to uphold the findings of the Tribunal and the Hi gh Court.

them asi de accordingly. The appeal is allowed. The First Respondent shal

bear costs of the Appellant,

which is quantified at Rs.10,000/-.

W set




