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BENCH
N. Sant osh Hegde, D.M Dharnmadhi kari & S.B. Sinha

JUDGVENT:
JUDGMENT

S.B. SINHA, J -

A two-Judge Bench of this Court by an order dated 6.9.2001 referred
the matter for decision by a bench of three Judges in view of the purported
conflict recorded in Kartar Singh vs. Harjinder Singh and Qthers [(1990) 3
SCC 517] and Rachakonda Narayana vs. Ponthal a Parvat hanma and
Anot her [(2001) 8 SCC 173].

The basic fact of the matter is not in dispute.

Bal want Singh father of the Appellant herein was the owner of the

suit land neasuring 153 Kanals 19 Marlas. He allegedly entered into an
agreenment to sell the said |land on a consideration of Rs.500/- per Bigha.

The total consideration of Rs.16,000/-< in terns of the said agreenent for sale
dated 22.7.1964 is said to have been paid. However, for sone reason or the

ot her no sal e-deed coul d be executed and regi stered pursuant to or in
furtherance thereof. It is stated that Arjan Singh had paid a further sum of
Rs. 14,000/- in addition to the said sumof Rs.16,000/-. The said Bal want
Singh died on 11.2.1968 whereafter the Appellant herein entered into

anot her agreenent for sale on or about 17.10.1968 in relation to the suit
land. The said agreement was entered into by himon his own behal f as al so
on behalf of his sister, for a consideration of Rs. 4,700 per acre. The anopunt
of Rs.32,000/- paid to Balwant Singh was treated to be the earnest. noney

under the said agreenent, in terns whereof, a sal e-deed was to be executed
and registered on or before 20.6.1969. As the Appellant herein allegedly
failed and/or neglected to performhis part-of contract, a suit for specific
performance of the said agreenment dated 17.10.1968 was filed. /In the said
suit, a plea was raised that the Appellant herein-was not authorized to enter
into the agreenent for sale on behalf of his sister Tajinder Kaur. The Tria

Court inter alia accepting the said plea dismssed the suit. It was further held

that as two Khasras bearing Nos.39/4 and 29/3/2 were not included while
describing the land in the plaint, a decree for specific performance coul d not
be granted.

A Letters Patent Appeal filed by the Plaintiffs-Respondents herein
agai nst the said judgnent and decree canme to be allowed by a Division
Bench of the High Court by reason of the inpugned judgnent hol di ng that
as the property was owned by the Appellant and the said Tajinder Kaur in
equal share, in view of Kartar Singh (supra), a decree for specific
performance could be granted in favour of the Plaintiffs-Respondents herein
in respect of the share of the Appellant subject to his right to apply for
partition of the property for getting his share demarcated. As regard
apportionnent of the sale consideration, it was directed that the sanme woul d
be reduced by 50% as the Appellant would only be entitled thereto. As
regard the objection of the Appellant herein that no relief could be granted
as the plaintiffs-Respondents failed to nmenti on Khasra Nos. 39/4 and 39/3/2
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in the plaint, the D vision Bench held that such om ssion was inadvertent. It
was pointed out that such an objection was raised only at the time of

argunent whereupon the plaintiffs filed an application for amendnent of
plaint. It was held

"\ 005We are of the viewthat the trial court was not
justified in dismssing the application on technica
grounds. Decree was sought for the entire land i.e. 153 K
19M Copies of the agreenent as well as Jamabandi for
the rel evant year were also attached with the plaint.
Agreenent as well as Jamabandi clearly indicate that
relief sought was with regard to the | and neasuring 153
K 19M whi ch al so i ncludes Khasra Nos. 39/4 and 39/ 3/ 2.
In this view of the matter, prayer of the plaintiffs for
amendnment of the plaintiff is allowed. Plaint would be
deened to have included Khasra Nos. 39/4 and 39/3/2
apart from ot her Khasra nunbers mentioned in the

pl ai nt."

The plaintiff-Respondents has filed an application for amendment of
pl ai nt wherein a prayer was nmade to substitute the follow ng prayer in stead
and pl ace of the original prayers made in the suit.:

"It is, therefore, hunbly prayed that this Hon’ ble
Court be pleased to :

Grant decree for possession by part
performance of the Agreement to sell dated 17.10.1968
of the land qua the share of Surinder Singh S/ o Balwant
Si ngh, permanent resident of Village Rajoana Kalan
Tehsil Jagraon, District Ludhiana i.e. to the extent of half
share out of the total |and measuring 153 K\026 19 Marl as
conprised in Khata No. 252/229 and 253/3281 Khasra
Nos. Rect No. 39 Killa Nos. 1, 2, 3/1,7/2/1, 8, 9, 10,
11/1, 12/2, 13/1, 14/1 Rect No. 28 Killa Nos. 22, 23, 24,
25, 27 Rect No.29 Killa Nos. 21, 22 Rect No. 40 Killa
No. 15/1 Rect. No.69 Killa Nos. 7/34, 4/35, 7/2 Rect
No.59 Killa BO 21 Rect No.60 Killa Nos. 16, 25 Rect
No. 70 Killa No.1/1 26 nentioned in the Jamabandi for
the year 1967-68 situated in village Raj oana Kal an
Tehsi| Jagraon, District Ludhiana in the year 1967-68 and
situated in Village Rajoana Kal an, Tehsil|l Jagaraon
subj ect to the paynent of the entire sale consideration in
the sum of Rs.32,000/- and disnmiss the present appeal ."”

M. R K Talwar, the | earned counsel appearing on behal f of the
Appel l ant, would contend that having regard to the fact that the plaintiffs-
Respondents did not file an appropriate application conformng to the
requi renents of sub-section (3) of Section 12 of the Specific Relief Act,
1963 (the Act), the inpugned judgnment cannot be sustained. According to
the | earned counsel the said Respondents had also filed a cross-' objection
and in that view of the matter they cannot be said to have relinquished their
claimas regard performance of the renmaining part of the contract and al
rights to conpensation, either for the deficiency or for the | oss or damage
sustai ned by themthrough the default of the defendant, as is mandatorily
requi red under clause (ii) of sub-section (3) of Section 12 of the Act. The
| ear ned counsel would further urge that keeping in view the fact that the
application for anendnent of plaint has been filed only after this Court
referred the natter by an order dated 6.9.2001 to a | arger Bench, the sane
deserves to be dismissed. It was subnitted that the Division Bench of the
Hi gh Court could not have allowed the plaintiffs-Respondents to anend the
plaint in relation to the addition of plots which they failed to nention in the
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schedul e of the original plaint.

The | earned counsel appearing on behal f of the Respondents, on the
ot her hand, nade a statenment before us that the Respondents do not intend to
press his cross-objection and would relinquish the claimof any damage.

Sub-section (3) of Section 12 of the Act reads as under
"12. Specific performance of part of contract.-(1)

XXX XXX XXX

(2) XXX XXX XXX

(3) Were a party to a contract is unable to

performthe whole of his part of it, and the part which
nmust be left unperfornmed either \026

(a) forns a considerable part of the whole,
t hough admitting of conpensation in

noney; or

(b) does not adm t of conpensation in noney;

he is not entitled 'to obtain a decree for specific
performance; but the court may, at the suit of other party,
direct the party in default to perform specifically so much
of his part of the contract as he can perform if the other
party \ 026

(i) in a case falling under clause (a), pays or has
paid the agreed consideration for the whole

of the contract reduced by the consideration

for the part which nust be left unperforned

and a case falling under clause (b), pays or

had pai d) the consideration for the whol e of

the contract wi thout any abatenent; and

(ii) in either case, relinquishes all clains to the
performance of the remaining part of the

contract and all right to conpensation, either

for the deficiency or for the | oss or damage

sustai ned by himthrough the default of the

def endant . "

The said provision postul ates that where a defendant i's unable to
performa part of the contract, and the part left unperformed forns a
consi derabl e portion of the whole but admits of conpensation in nbney, the
party not in default is entitled to specific performance on paynent on the
whol e consi deration, reduced by the consideration for the part |eft
unper f or med.

Section 12(3) of the Act is a beneficial provision so far as the
purchasers are concerned. |In the instant case, in view of the findings of fact
arrived at by the H gh Court, the decree for specific performance of contract
in respect of the entire suit land could not have been granted as the
Appel | ant herein was not authorized by his sister to enter into the agreenent
for sale. The relinquishment of claimas contenplated under Section
12(3)(ii) of the Act as regard performance of the remaining part of the
contract and all rights to conpensation need not specifically be pleaded and
can be nade at any stage of the litigation. Such a plea can also be raised at
the appellate stage. Delay by itself, it is trite, may not stand in the way of
the plaintiff fromclainmng the relief unless the defendant establishes
prej udi ce.
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In this case, the Division Bench of the H gh Court passed a decree of
specific performance of contract relying on or on the basis of a decision of
this Court in Kartar Singh (supra).

In Kartar Singh (supra), as in the present case, the Respondent therein
and the sister had half share in the property, an agreenent for sale was al so
entered into by the Respondent not only in respect of his own share but also
in respect of share of his sister. In that case, the H gh Court was of the
opi nion that the Respondent therein could not and in fact did not agree to
sell the whole of the property by hinself as neither he had any authority to
do so nor did he represent that he was the owner of the whole of the
property. It was, in the aforenentioned factual backdrop, the H gh Court
further held that that sub-sections (2) and (3) of Section 12 of the Act would
not be applicabl e because the portion to be left out was not a small portion of
the whol e property. This Court reversed the said finding of the H gh Court
hol di ng :

"\ 005Secondl y,” t he agreenment of sale clearly nentions that
respondent was entering into-the agreenment both on

behal f of -hinself and his sister, and that he was, under
the agreement, selling the whole of his share and al so the
whol e of the share of ‘his sister in the property. Further in
the agreenent itself he had stated that he was responsible
to get the sale deed executed by his sister and that he
woul d persuade her to do so. This beingthe case, the
properties agreed to be sold were clearly distinguishable
by the shares of the respective vendors. In the

ci rcunmst ances when the absentee vendor, for sone

reason or the other, refused to accept the agreenent, there
is no reason why the agreenent should not be enforced

agai nst the vendor who had signed it and whose property

is identifiable by his specific share:

5. W are, therefore, of the view that this is not a

case which is covered by Section 12 of the Act. It is clear
from Section 12 that it relates to the specific performance
of a part of a contract. The present is not a case of the
performance of a part of the contract but of the whol e of
the contract so far as the contracting party, nanely, 'the
respondent is concerned. Under the agreenent, he had
contracted to sell whole of his property. The two
contracts, viz. for the sale of his share and of his sister’s
share were separate and were severabl e from each ot her

al t hough they were incorporated in one agreenent. In

fact, there was no contract between the appellant and the
respondent’s sister and the only valid contract was with
respondent in respect of his share in the property."”

I n Rachakonda Narayana (supra), analyzing the provisions of sub-
section (3) of Section 12 of the Act, this Court opined

"\ 005Thus, the ingredients which would attract specific
performance of the part of the contract, are: (i) if a party
to an agreenent is unable to performa part of the
contract, he is to be treated as defaulting party to that
extent, and (ii) the other party to an agreement nust, in a
suit for such specific performance, either pay or has paid
the whol e of the agreed anount, for that part of the
contract which is capable of being perforned by the
defaulting party and al so relinquish his claimin respect

of the other part of the contract which the defaulting
party is not capable to performand relinquishes the claim
of compensation in respect of |oss sustained by him |If
such ingredients are satisfied, the discretionary relief of
specific performance is ordinarily granted unless there is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

6

del ay or laches or any other disability on the part of the
ot her party."

It was furthernore held that an application for amendnment of the
plaint relinquishing the claimin respect of that part of the contract, which
cannot be performed can be filed even at the appellate stage.

Kartar Singh (supra) was rendered in the fact situation obtaining

therein. The observations therein to the effect that the provision of Section
12 was not applicable cane to be made in view of the finding that the sister

of the Respondent had not entered into any contract at all. In this case,
however, the Appellant herein had entered into the aforenentioned

agreenment for sale on the prem se that he had the requisite authority to do so
on behalf of his sister as also on his own behalf. The sister of the Appellant
deni ed or disputed such-authority and in that view of the matter, it is beyond
any pal e of doubt that the agreement for sale was entered into in respect of
the entire suit |and and having regard to the fact that the sister of the
Appel | ant " did not authorize himto enter into the said agreenent, sub-section
(2) of Section 12 of the Act would clearly be attracted. Kartar Singh (supra)
shoul d not be held to lay down a law to the effect that even in a case where a
part of the contract is held to be invalid, Section 12 will have no application

The question whi ch deserves consideration nowis as to whether the
application for anendment of plaint filed by the plaintiffs-Respondents
shoul d be al |l owed. 'Sub-section (3) of Section 12 does not |ay down any
limtation for filing such an application. Such an application can be filed at
any stage of the proceedings and in that view of the matter an application
even before this Court would be maintainabl e.

In Kal yanpur Linme Wrks Ltd. vs. State of Bihar and Anr. [AIR 1954
SC 165], this Court has held

"\ 005The |l ast portion of the application, however, [eaves
no doubt whatever that all clains to further perfornmance
were relinqui shed and conpensation prior to 1.4.1948

was al so given up. The plaintiff’'s |earned counsel has
asked for that relief in the course of his argunments and he
has nmade it clear that he insists on no further

performance, nor does he clai many conpensation for

any period prior to the execution of the |eases.

Rel i nqui shnent of the claimto further performance can

be made at any stage of the litigation\005"

A Division Bench of the Patna Hi gh Court in Grdhar Das Anandji
and Anot her vs. Jivaraj Madhavji Patel and Gthers [1971 PLJR 66] in an
identical situation, referring to the decision of this Court in Kalyanpur' Line
Works Ltd. (supra), held

"I have already stated that |earned Advocate
General while opening the case of his client specifically
stated that he was giving up the cross-objection and that
he was relinquishing claimfor further performance and
for conpensation etc. as required under Section 15 of the
Specific Relief Act, 1877. The relinquishnment as
required by law, having been nade in this Court the
pl aintiff-respondent could not be non-suited on this
ground. "

In view of the |egal position and also in view of the statenent made
across the Bar including the application for anendrment of plaint filed on
behal f of the plaintiffs-Respondents in this Court, there cannot be any doubt
that this Court can uphold the decree passed by the Division Bench of the
Hi gh court relying on or on the basis of such statement as al so upon
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all owi ng the application for anendnent of plaint. It nay be true that in the
application for anendnent, there is no specific avernent as contained in
clause (ii) of sub-section (2) of Section 12 of the Act but the entire
application, in our opinion, has to be read as a whole. The plaintiff-
Respondents has referred to the prayers made in the plaint and has sought to
substitute the sanme by a prayer as noticed herei nbefore and, thus, by
necessary inplication, the relief for obtaining conpensation nust be held to
have been given up. 1In any event, such a statenent was nade at the bar and
we accept the sane.

We have noticed hereinbefore that in Rachakonda Narayana (supra),
this Court has clearly held that an application may be filed even at the
appel | ate stage. To the sanme effect is the decision of this Court in Surjit
Kaur vs. Naurata Singh and Another [(2000) 7 SCC 379].

M. Talwar, however, would submit that keeping in viewthe fact that
the plaintiffs-Respondents are in possession of the suit premises as tenants
for a long tine and they have not paid any rent therefor, this Court should
not exerci'se its discretionary jurisdiction in their favour

Di scretionary jurisdiction, as is well-known, nust be exercised

reasonably and having regard to the fact situation obtaining in each case.
The Appellant’s father entered into an agreenment for sale. The consideration
amount was pai d but ‘keeping in view the lapse of tine wherefor plaintiffs-
Respondents were not to be blamed, a sal e-deed coul d not be executed and

regi stered but despite the sane adnittedly a further sum of Rs. 14,000/- was
paid by the Respondents herein. After the death of Balwant Singh, father of
the Appellant, admttedly another agreement was entered into in terns

wher eof the anpunt of consideration was raised.

The Appellant furthernmore msled the plaintiffs-Respondents by

representing that he had the requisite authority to enter into an agreenent for
sal e on behalf of his sister, which was found to beincorrect. 1In this
situation, we are of the viewthat the equity lies in favour of grant of decree
for specific performance of the contract in respect of the share of the
Appel | ant rather than refusing the sane. 1In any event if the Appellant and/or
his sister have claimas regard the arrears of rent, the sane can be

adj udi cated upon by the appropriate court in an appropriate proceedi ng. W
are, therefore, unable to accept the said contention of M. Talwar.

For the reasons aforenentioned, we are of the opinion that there is no
merit in this appeal which is accordingly dismssed. However, inthe facts
and circunmstances of the case, there shall be no order as to costs.




