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This judgnent’ will dispose of the four appeals in all of
whi ch the sanme question arises for consideration. The question
i s whether a vehicle or vessel etc. seized under Section 50(1)(c)
of the Wld Life (Protection) Act, 1972 (hereinafter referred to
as \ 021t he Act\022) is put beyond the power of the Mgistrate to direct
its rel ease during the pendency of trial in exercise of powers
under Section 451 of the Code of Criminal Procedure, 1973
(hereinafter referred to as \021the Code\ 022). On behalf of the
appel l ant, the State of Madhya Pradesh, it is strongly contended
that the answer to the question would be only in the affirmative.
The contention appears to us to be ex facie untenable but in
order to exam ne the stand of the State Governnent it woul d be
necessary to state the facts and circunstances in which the
question arises and to take note of the rel evant provisions of
law in light of which it is to be answered.

The facts of the case are taken from G vil Appea
No. 5199 of 2001, the State of Madhya Pradesh vs. Madhukar
Rao, which was the | eading case before the H gh Court. On
March 12, 1997 at about 3.30 a.m, in course of checkinga
Sub- 1 nspector of Excise found a Tata Suno vehicl e, bearing
Regi stration No. MH. 31-H 6919, carrying 206 kgs. of antlers.
The vehi cl e was owned by Madhukar Rao, the respondent, but
he was not in it at the tinme of checking. The Excise Sub-
I nspector informed the officers of the Forest Departnent who
regi stered a case being O fence No.6527/97 under Sections 39,
42, 43, 44, 49(Kha) and 51(Kha) of the Act. The four persons
occupying the vehicle were arrested and the vehicle and the
antlers were seized under Section 50(1)(c) of the Act.  The
Judi ci al Magistrate, Raipur, was duly infornmed about the
institution of the case on March 13, 1997.

The respondent, being the owner of the vehicle, noved

the Judicial Mgistrate, First Cass, Raipur on May 12, 1997 for
its rel ease on Supurdnama. On behalf of the respondent it was
stated that he was not an accused in the case and he had no
concern with the comm ssion of any offences. It was further
stated that his neighbour Shri Lohiya, one of the accused in the
case, had borrowed the vehicle on the pretext of going to see his
ailing father. The Magistrate allowed the petition and directed
for release of the vehicle on Supurdnama by order, dated My
12, 1997.
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Agai nst the order of the Magistrate, the State
CGovernment filed a revision before the Sessions Judge, Raipur
In the revision, it was stated that the Magistrate had erred in
all owing the release of the vehicle in disregard of Section 39(d)
of the Act in terns of which the seized vehicle becane the
property of the Governnment and hence, the court had no power
to release it on Supurdnama. It was further contended that the
power of rel ease under Section 451 of the Code coul d be
exercised only in respect of vehicles seized by a police officer
The Sessions Judge by order, dated June 5, 1997 allowed the
revi sion, relying upon a Bench decision of the Gmalior Bench
of Madhya Pradesh High Court in L.P.A No.152 of 1996. (Here
it is stated on behalf of the State that the S.L.P. filed against the
order in the L.P.A. was disnmssed by this Court in |limne).

After the revisionwas allowed and the order of rel ease
passed by the Magistrate was set aside, the WId Life Warden
and Divisional Forest Oficer, Raipur passed an order on June
16, 1997 declaring the seized vehicle as Governnment property
in terns of Section39(d) of the Act.

The respondent then went to the Hi gh Court at Jabal pur
in Wit Petition No.4421 of 1997, challenging the decision of
the Sessions Judge and seeking a direction for rel ease of the
vehi cl e on Supurdnama as ordered by the Magistrate. The case
of the present respondent along with three other cases (giving
rise to the three other appeals in this batch) was finally heard by
a full bench. Dharmadhikari,J. (as Hi s Lordship then was) who
aut hored the full bench judgnent held and found that the
Magi strat e\ 022s power to rel ease a vehicle during the pendency of
trial was not, in any way, affected by the |egislative changes in
the Act relied upon by the State-and in appropriate cases it was
fully open to the Magistrate to pass an order of interimrelease
of a seized vehicle. The three other cases were al so disposed of
followi ng the Full Bench decision in Mdhukar\022s case.

The State is in appeal against the order passed by the
H gh Court.

On behalf of the State, it is contended that after the
amendnments made in Section 50 and Section 39(1)(d) of the
Act w.e.f. Cctober 2, 1991 by Act 44 of 1991 there 'was no way
a vehicle seized for violation of the Act could be released. | The
amendnments in Section 50 took away the power fromthe
Assistant Director of WIld Life Preservation or Wld Life
Warden (or an officer superior to thenm) and the Magistrate
under the Code, in any event, had no such power. Moreover,
the anendnment of Section 39(1)(d) of the Act nade any interim
rel ease of the vehicle further inpossible.

In order to appreciate the subm ssions made on behal f of
the State it would be necessary to examine the relevant
provisions of law. Chapter VI of the Act contains provisions
dealing with the prevention and detection of offences. The
chapter begins with Section 50 that gives to the specificied
officers the powers of entry, search, arrest and detention. It is a
| ong section having as nmany as nine sub-sections. Sub-section
(1) which is sub-divided into three clauses is as follows :
\ 02350. Power of entry, search, arrest and
detention - (1) Notwi thstandi ng anyt hing
contained in any other law for the tinme being in
force, the Director or any other officer authorized
by himin this behalf or the Chief WId Warden or
the authorised officer or any Forest O ficer or any
Police Oficer not below the rank of a sub-
i nspector, may, if he has reasonabl e grounds for
bel i eving that any person has committed an
of fence against this Act \026

(a) requi re any such person to produce
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for inspection any captive animal, wld aninmal,

animal article, neat, [trophy, uncured trophy,
specified plant or part or derivative thereof] in his
control, custody or possession, or any licence,

permt or other docunent granted to himor

required to be kept by himunder the provisions of
this Act;

(b) stop any vehicle or vessel in order to
conduct search or inquiry or enter upon and search
any prem ses, |land, vehicle or vessel, in the

occupation of such person, and open and search
any baggage or other things in the possession

(c) sei ze any captive animal, wld animal,
animal article, meat, trophy or uncured trophy, or
any specified plant or part or derivative thereof, in
respect of which an offence against this Act
appears to have been comm tted, \in the possession
of any person-together with any trap, tool, vehicle,
vessel or weapon used for commtting any such
of fence and, unless he is satisfied that such person
wi || appear and answer any charge which may be
preferred against him arrest himw thout warrant,
and detain him

Provi ded that where a fisherman, residing
within ten kilometers of a sanctuary or Nationa
Park, inadvertently enters on a boat, not used for
commercial fishing, in the territorial waters in that
sanctuary or National Park, a fishing tackle or net
on such boat shall not be seized.\024

Bef ore the Act was subjected to a | arge nunber of anmendnents
with effect from Cctober 2, 1991, Section 50 had sub-section
(2) which was as follows :

\023(2) Any officer of rank not inferior to that of an
Assistant Director of WIld Life preservation or

WIld Life Warden, who, or whose subordi nate has

sei zed any trap, tool, vehicle, vessel or weapon

under cl ause (c) of sub-section (1), may release the

same on the execution by the owner thereof of

bond for the production of the property so

rel eased, if and when so required, before the

Magi strate having jurisdiction to try the of fence on

account of which the seizure has been nade.\024

The Amendnent Act 44 of 1991 del eted sub-section (2) and

inserted in its place sub-section (3-A) which is as follows :

\023(3-A). Any officer of a rank not inferior to that of
an Assistant Director of WIld Life Preservation of

[as Assistant Conservator of Forests], who, or

whose subordi nate, has seized any captive aninm

or wild animal under clause (c) of sub-section (1)

may give the sane for custody on the execution by

any person of a bond for the production of such

animal if and when so required, before the

Magi strate having jurisdiction to try the of fence on
account of which the seizure has been nade.\024

At the same time, anmendrments were nmade in Section 39(1)(d)
after which it reads as follows :

\02339. WId aninals, etc., to be Governnent

property \026 (1) Every

(a) XXX XXX XXX XXX
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(b) XXX XXX XXX XXX
(c) XXX XXX XXX XXX

(d) vehicle, vessel, weapon, trap or tool that has
been used for committing an offence and has been

sei zed under the provisions of this Act, shall be the
property of the State CGovernnent, and, where such
animal is hunted in a sanctuary or National Park

decl ared by the Central CGovernnent, such anima

or any animal article, trophy, uncured trophy or

neat [derived fromsuch aninmal, or any vehicle,
vessel , weapon, trap or tool used in such hunting]
shal |l be the property of the Central Governnent.\024

Ms. Vi bha Datta Makhija, | earned counsel appearing for
the State of Madhya Pradesh referred in detail to various sub-
sections of Section 50. She also referred to Section 51 |aying
down the ‘penalties for offences conmitted under the Act,

Section 53 dealing with the punishnment for wongful seizure

and Section 54 dealing with the power to conpound of f ences.
Learned counsel submitted that prior to Cctober 2, 1991, while
sub-section (2) of Section 50 was in existence, the specified
of ficers were enpowered to rel ease any trap, tool, vehicle,
vessel or weapon sei zed under clause (c) of sub-section (1) in
connection with any offence under the Act. But the provision
was del eted and was substituted by sub-section (3-A) that
l[imted the power of release only in regard to any captive
animal or wild aninmal. ~The legislative intent was thus clear that
no rel ease was perm ssible of any article other than a captive
animal or wild animal that could be given in the custody of any
person on execution of a bond.

Learned counsel submitted that Section 50 of the Act
provi ded a conpl ete and conprehensive scheme in matters of
entry, search, arrest and detention for prevention and detection
of offence under the Act and excl uded the application of any
other Act, including the Code, in the matter. She naintained
that at notine it was open to the Magistrate to-direct for interim
rel ease of a vehicle seized under Section 50(1)(c) of the Act.
Previously officers of certain higher ranks had the power to
rel ease the seized vehicle but after del etion of sub-section (2)
the power was taken away fromthe departnental officers as
wel | and hence, a vehicle seized for commi ssion of -an of fence
under the Act could no |onger be released on interimbasis. In
support of the submission that Section 50 provided a conplete
Code she also referred to Sections 51 and 53 of the Act. She
submitted that the punishnment for wongful seizure too was
provi ded under the Act itself and hence, the seizure woul d not
attract the provisions of any other law, including the Code. In
support of the submission she relied upon the decision of this
Court in State of Karnataka vs. K. A Kunchi ndammed [2002 (9)

SCC 90]. She particularly relied upon paragraph 23 of 'the
deci si on.

We are unable to accept the submi ssions. To contend
that the use of a vehicle in the conm ssion of an offence under
the Act, without anything else would bar its interimrelease
appears to us to be quite unreasonable. There may be a case
where a vehicle was undeni ably used for conm ssion of an
of fence under the Act but the vehicle\022s owner is in a position to
show that it was used for committing the offence only after it
was stolen fromhis possession. |n that situation, we are unable
to see why the vehicle should not be released in the owner\022s
favour during the pendency of the trial

We are al so unable to accept the subm ssion that Section
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50 and the other provisions in Chapter VI of the Act exclude
the application of any provisions of the Code. It is indeed true
that Section 50 of the Act has several provisions especially
aimed at prevention and detection of offences under the Act.

For exanple, it confers powers of entry, search, arrest and
detention on WIld Life and Forest O ficers besides police
officers who are nornally entrusted with the responsibility of

i nvestigation and detection of offences; further sub-section (4)
of Section 51 expressly excludes application of Section 360 of
the Code and the provisions of Probation of O fenders Act to
persons ei ghteen years or above in age. But it does not nean
that Section 50 in itself or taken along with the other provisions
under Chapter VI constitutes a self-contained mechani smso as
to exclude every other provision of the Code. This position
becormes further clear from sub-section (4) of Section 50 that
requi res that any person detained, or things seized should
forthwith be taken before a Magistrate. Sub-section (4) of
Section 50 reads as foll ows :

\ 02350(4) . Any person detained, or things seized

under the foregoing power, shall forthwith be

taken before a Magistrate to be dealt with

according to law [under -intimati on to the Chief

WIld Life Warden or the officer authorized by him

in this regard].\024

It has to be noted here that the expression used in the sub-
section is \02laccording to | awh 022 and not \02laccording to the
provi sions of the Act\022. The expression \02laccording to | awh 022
undoubt edly wi dens the scope and-plainly indicates the
application of the provisions of the Code.
We find that the full bench of the H-gh Court has

correctly taken the view that the del etion of sub-section (2) and
its replacenment by sub-section (3-A) in Section 50 of the Act
had no effect on the powers of the Magistrate to rel ease the
sei zed vehicle during the pendency of trial under the provisions
of the Code. The effect of deletion of sub-section (2) and its
repl acenent by sub-section (3-A) may be sumred up thus: as
| ong as, sub-section (2) of Section 50 was on the Statute Book
the Magistrate would not entertain a prayer for interimrel ease
of a seized vehicle etc. until an applicationfor rel ease was nade
before the departmental authorities as provided in that sub-
section. Further, in case the prayer for interimrel ease was
rejected by the departnmental authority the findings or
observations made in his order would receive due consideration
and would carry a | ot of weight before the Magistrate while
considering the prayer for interimrel ease of the vehicle. But
now t hat sub-section (2) of Section 50 stands del eted, an
aggri eved person has no option but to approach the Mgi strate
directly for interimrel ease of the seized vehicle.

We are also of the view that the decision in
Kunchi ndammed is of no help to the State in the present
appeal s. Paragraph 23 of the decision apparently seens to
support the appellant\022s contention but we find it difficult to
apply it in the facts of the present case. The decision-in
Kunchi ndamed was rendered on the provisions of the
Kar nat aka Forest Act, 1963. |In that case, an order of
confiscation of the vehicle was passed by the conpetent
authority and the confiscation order had attained finality. The
present case arises under the WId Life Protection Act and the
facts are materially different.

The decision of this Court closer to the issue under
consideration may be found in Mdti Lal vs. Central Bureau of
I nvestigation & Anr. [2002 (4) SCC 713]. In that case an
of fence comm tted under the Act was handed over for
i nvestigation to the Central Bureau of Investigation and the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

7

action was assailed exactly on the plea that the Wld Life Act
was a special law and it contai ned conprehensive provisions
for investigation, inquiry, search, seizure, trial and inposition
of puni shment and, therefore, the police force establishment
under the Del hi Special Police Establishment Act was not
enmpowered to investigate the case. This Court rejected the
contention and after examining in detail the various provisions
of the Act particularly the provisions of Section 50 cane to find
and hold as follows :

\ 023The schenme of Section 50 of the WId Life Act

makes it abundantly clear that a police officer is

al so empowered to investigate the of fences and

search and seize the offending articles. For tria

of offences, the Code of Crimnal Procedure is

required to be followed and for that there is no

ot her specific provision to the contrary. The

special procedure prescribed is limted for taking

cogni zance of the offence as well as powers are

given to other officers nentioned in Section 50

for inspection, arrest, search and seizure as well as

of recording statenment. The power to conpound

of fences is also conferred under section 54.

Section 51 provides for penalties which would

i ndicate that certai'n of fences are cognizabl e

of fences neani ng thereby a police officer can

arrest without warrant. Sub-section (5) of Section

51 provides that nothing contained in Section 360

of the Code of Criminal Procedure or in the

Probation of Ofenders Act, 1958 shall apply to a

person convicted of an offence with respect to

hunting in a sanctuary or _a national park or of an

of fence agai nst any provision of Chapter 5-A

unl ess such person is under 18 years of age. The

af oresai d specific provisions are contrary to the

provi sions contained in the Code of Crinina

Procedure and that would prevail during the trial

However, fromthis, it cannot be said that

operation of rest of the provisions of the Code of

Crim nal Procedure are excl uded.

In this view of the matter, there is no
substance in the contention raised by the learned
counsel for the appellant that Section 50 of the
WIld Life Act is a conplete code and, therefore,
CBI woul d have no jurisdiction to investigate the
of fences under the said Act. Hence, it cannot be
said that the judgment and order passed by the
Hi gh Court rejecting the petition filed by the
appellant is in any way illegal or erroneous.\024

W have, therefore, no doubt that the provisions of

Section 50 of the Act and the anendnents nade thereunder do
not in any way affect the Magistrate\022s power to make an order
of interimrel ease of the vehicle under Section 451 of the Code.

Learned counsel submitted that Section 39(1)(d) of the
Act nmamde the articles seized under Section 50(1)(c) of the Act
as governnent property and, therefore, there was no question of
their release. The subm ssion was carefully considered by the
Ful | Bench of the H gh Court and on an exani nation of the
various provisions of the Act it was held that the provision of
Section 39(1)(d) would cone into play only after a court of
conpetent jurisdiction found the accusation and the all egations
nade agai nst the accused as true and recorded the finding that
the seized article was, as a matter of fact, used in the
conmi ssion of offence. Any attenpt to operationalise Article




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

7

39(1)(d) of the Act nerely on the basis of seizure and
accusations/allegations |leveled by the departnental authorities
would bring it into conflict with the constitutional provisions
and woul d render it unconstitutional and invalid. In our
opi nion, the H gh Court has taken a perfectly correct view and
the provisions of Section 39(1)(d) cannot be used agai nst
exercise of the Magisterial power to release the vehicle during
pendency of the trial

We thus find no nerit in any of the subm ssion made on
behal f of the appellants. The Hi gh Court has taken a correct
view that warrants no interference by this Court. Accordingly,
all the appeals and special |eave petitions are dism ssed.




