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1. The above-said two appeals relate to single incident and
are directed agai nst conmon Judgrment dated 22nd Decenber,

2005 passed by the High Court of Judicature, Andhra Pradesh

at Hyderabad in Crimnal Appeal No.2290 of 2004, they are

heard together and shall stand disposed of by this comon

j udgrent .

2. Crimnal Appeal No.763 of 2006 has been filed by G
Venkat esh (A-1) against his conviction under Section 302 of

the I ndian Penal Code [for short "IPC ] and sentence to undergo
i mprisonnent for life and to pay a fine of Rs.2000/-, in default
thereof to suffer sinple inprisonment for two nonths.

Crimnal Appeal No.758 of 2006 has been filed by J. Ranulu

(A-2) against his conviction under Section 302 read with
Section 34 of IPC and sentence to undergo inprisonnment for

life and to pay a fine of Rs.2000/-, in default thereof to suffer
sinmple inmprisonment for two nmonths, passed by Il Additiona
Metropol i tan Sessi ons Judge, Hyderabad and confirnmed by the
High Court in Crimnal Appeal No. 2290 of 2004.

3. In all, nine accused persons were tried by the |

Addi ti onal thropolitan Sessi ons Judge, Hyderabad, in

Sessi ons Case No. 352 of 2001 for the of fences under-Secti on

302, IPC, and Section 302, IPC, read with Section 34 of |IPC

and Section 109 of IPC. A-1 and A-2 were found guilty of the
mur der of G Janardhan, while other seven accused were

acquitted of the charges.

4, Briefly stated, the case of the prosecution against A1, A-
2 and ot her accused persons is that G Janardhan was

resi dent of Anandnagar Col ony, Mal akpet. A-1 is resident of

R K. Puram whereas A-2 and A-7 are residents of

Di | shuknagar and A-3 and A-6 are residents of Chaitanyapuri.

A-4 is resident of Vanaparthy, Mhaboobnagar District, A-5is
resi dent of Kothakota, Mahaboobnagar District, and A-8 & A-9
are residents of Jadcherla, Mahaboobnagar District. A1, A2
and G Janardhan were partners in Manjunadha Rice MII and

they had sone di sputes between thensel ves and ot her
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partners regarding the mll transactions. G Janardhan filed
O S. No.92 of 1999 on the file of the I Additional Senior G vil
Judge, Ranga Reddy, against A-1 and A-2 for dissolution of

the partnership of the mill. Second suit O S. No.579 of 1994
on the file of the Il Additional Senior Cvil Judge, Ranga
Reddy, is al so pending between the parties. G Janardhan
also filed C. C. No.114 of 1998 on the file of the Additional
Judicial First Class Magistrate, Hyderabad, inter alia alleging
that the accused persons cheated himin the transactions of
the rice mll.

5. On 08.07.2000 at about 4.00 P.M, G Janardhan al ong
with his eldest paternal uncle G Satyanarayana went to

Rankri shna Muth and after conpleting of their prayers, they
cane back to their residence by city bus. After getting down
fromthe bus, G Satyanarayana went to his house, while G
Janar dhan proceeded to go to his house. A-1 and A-2 stated
to have come fromthe rice mll-road on a Scooter. A-1 was
pillionrider, he sprinkled acid on the face of G Janardhan
with a Miug. G Jandardhan shouted for help which attracted
the attention of G Raju, son (PW1), Jamuna Rani, daughter
(PW2), G Savithri, wife of G Janardhan (PW3), who were
sitting in the verandah of their house. They i mediately cane
to the spot and took G Janardhan to Yashoda Hospital for

medi cal treatnent. G Janardhan received burn injuries on

his face, chest and neck. PW1 went to the Police Station
Chader ghat, Hyderabad and handed over conplaint (Ex.Pl) to
Shri B. Sivaranireddy (PW9), who, at the relevant tinme, was
Sub- I nspector of the Police Station, Chaderghat. On the basis
of the said conplaint, FIR (Ex.P26) was registered under
Section 307 read with Section 34 of IPC. G Curavaiah (PW
13), Sub-Inspector of Police took up investigation of the crine
at 10.20 P.M on the same day. He went to Yashoda Hospital,
Mal akpet, where injured G Janardhan was admitted in

enmergency ward. He recorded the statenents of PW-1, 2, 3 and G Anuradha (PW4) wife of PW
-1 and daughter-in-1aw of

injured G Janardhan. On the next day, i.e. 09.07.2000, at
about 7.00 AM, the Investigating Oficer recovered burnt

| eaves of small plants and acid-m xed earth and control earth
fromthe place of occurrence. He again went to Yashoda
Hospital where the injured G Janardhan gave his statenent

by gestures and witing on small chits to him The statenent
of injured G Janardhan was recorded after obtaining

perm ssion fromthe Doctor. On the sane day at about 8.00
P.M, the Investigating Oficer apprehended A-1 and A-2 on the
road in front of the house of A-1. He recorded the disclosure
statement of A-1 which is narked as Ex. P24 and on the basis

of the said statenent, Scooter bearing No. AP 28 L 2745 was
recovered and one green col our nug was taken into

possession, frominside the ducky of the Scooter. On

requi sition Ex. P27 sent by the Inspector of Police, B.
Gyaneshwar Rao (PW11) XV Metropolitan Magi strate,

Hyder abad, at midnight of 11/12.07.2000, went to Yashoda
Hospital and recorded statement made by G Janardhan to

hi m by gestures and signs as the injured was unable to see

and talk due to burn injuries. On 25.07.2000, P. WIliam
Caruy (PW12) received information in regard to the death of
injured G Janardhan at about 12.30 AAM He converted the
offence in the FIR from Section 307 of IPCto Section 302 of

| PC. After receipt of the dead body and conpletion of the

i nvestigation, charge-sheet was filed agai nst the above-said

ni ne accused persons.

6. The accused pl eaded not guilty to the charges and
claimed to be tried. The prosecution exam ned as nmany as 13
wi t nesses and produced on record 32 docunents in support of
its case. The accused persons in their statements recorded
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under Section 313 Cr.P.C. pleaded not guilty to the charges

and claimed to be tried. No defence w tness has been

exam ned by them The trial court, on appreciation of the ora
and documentary evidence, found A-1 and A-2 guilty of the
charge of murder of G Janardhan and convicted and

sentenced them as aforesaid, while no case has been found
against A-3, A4 and A-6 to A-9, therefore they are acquitted of
the charge. During the pendency of the trial, A-5 had expired,
therefore, the trial stood abated agai nst him

7. Bei ng aggri eved agai nst the Judgnent and Order of the

| earned Trial Judge, A-1 and A-2 filed appeal under Section

374 (2) of the Cr.P.C. before the H gh Court. The H gh Court

di sm ssed their appeal and confirned their sentence. Hence,
A-1 and A-2 have filed these appeal s by special |eave.

8. We have heard M. U U. Lalit, |earned senior Advocate
appearing on behal f of A-1, M. Sushil Kumar, |earned senior
Advocat e appearing on behal f of - A-2, and Ms. Altaf Fathinma,
Advocate for respondent\026State, and with their assistance, we
have exanined the entire oral and docunentary evi dence on
record. . The | earned counsel for A-1 and A-2, inter alia,
contended: (a) that in the Yashoda Hospital record where
injured G Janardhan was adnitted on 08.07.2000, it was
specifically stated thereinthat sone unknown of fenders had
thrown acid on the face of the injured G  Janardhan, the
general diary nunber colum in the FIR has been left bl ank

whi ch woul d suggest that the first recorded information, being
the intimation by the Hospital authorities referring to

unknown persons as the culprits, has been suppressed; (b)

PW1, the son of G Janardhan, clearly stated that on the
eveni ng of 09.07.2000;, Police got conplaint (Ex.Pl) made from
himin which the nanes of A-1-and A-2 were disclosed at the
instance of their relatives, on the basis of which tutored FIR
(Ex. P25) canme to be registered; (c) PW4, daughter-in-law of G
Janardhan, also clearly stated that Police got conpl aint

(Ex. P1) recorded from her husband (PW1) at the instance of
their relatives; and (d) the so-called dying declaration (Ex.P28)
recorded by PW11 - the Magistrate, on 11/12.07.2000 at

m dni ght nentioni ng the nanes of A-1 and A-2 along 'with the
names of A-3 to A-9, was as a result of due deliberation and
tutoring of G Janardhan by his relatives as per the adnission
of PW1 and the statement allegedly nmade by G Janardhan

before the Magi strate was vague and there is no specific
reference to A-1 and A-2 inplicating themin the comission

of the offence. Lastly, the | earned counsel submtted that the
trial court and the Hi gh Court have considered the alleged
dyi ng declaration as partly untrue in respect of accused A-3 to
A-9, who were acquitted of the charges and partly true agai nst
A-1 and A-2 without any corroboration from i ndependent

evi dence and, therefore, no inplicit reliance could have been
pl aced on tutored dying declaration.

9. Per contra, the | earned counsel appearing on behal f of
the respondent\026St ate contended that the evidence of PW11 is
very clear, who recorded dying declaration (Ex.P28) of G

Janar dhan in whi ch the names of A-1 and A-2, who poured

acid on his face which caused his death, were nentioned by

the deceased. The |earned counsel also contended that the
trial court as well as the Hi gh Court have appreciated the
entire evidence in its right perspective and this Court shall be

slowto interfere in the well-reasoned and well- nerited
judgrments of the courts bel ow
10. We have given our anxious and thoughtful consideration

to the respective contentions of the | earned counsel for the
parties. W nay, at the outset, record that PW1, son, PW2,
daughter, PW3, w fe, and PW4, daughter-in-law of G

Janar dhan, the alleged w tnesses of the occurrence, have not
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supported the case of the prosecution at all and despite
searching cross-exam nation by the | earned Public Prosecutor,
no material evidence is elicited fromtheir testinony to
inplicate A-1 and A-2 in the conmission of the crime. PWI1,
the son of the deceased, on 08.07.2000 subnitted report

(Ex.Pl) to the police at Police Station, Chaderghat, on the
basi s of which FIR (Ex. P25) was registered at the Police
Station. He deposed before the Court that he gave conpl aint
(Ex.P1) to the Police at the instance of their relatives. Even
this witness did not say in his statenent under Section 164 of
the Code of Crimnal Procedure that he and his sister (PW2),
his mother (PW3) and his wife (PW4) wi tnessed the incident
and/or his father disclosed the nanes of A-1 and A-2 who
sprinkled acid on his face. It is his evidence that on the day of
the occurrence they heard the sound of cry of his father near
the gate of their house and he along with PW-2 and 3 rushed

to the spot and found acid burns on the face and neck of his
father who was not in-a position to speak nor he could open

his eyes. '~ The incident took place in front of the house of

i njured G Janardhan at around 8 P.M PW1 categorically
stated that he noticed two unknown persons goi ng on Scooter

at the place of occurrence. PW1 deposed that his father had
gi ven the nanes of A-1 and A-2 and ot her seven accused

persons to PW11 the Magistrate, on having tutored by their
relatives. This witness in cross-exam nation conducted by the
| earned counsel for A-1 and A-2 categorically stated that he
did not know the persons who poured acid on the face of his
father. 1t is his evidence that their relatives came to Yashoda
Hospital where his father was taken i mredi ately after the
incident. The Police also reached at the Hospital and wanted
to record his father’'s statenent but his father was not in a
position to speak, so his statenent could not be recorded. He
stated that his father before the incident had been telling him
that naxalites were threatening himw th dire consequences, if
noney was not paid to them

11. PW2 \ 026 daughter of G Janardhan, deposed that on the
day of incident, i.e. 08.07.2000, 'she was not at the house of
her parents, but she was at a house in Warasi guda when at

about 7.00 or 7.30 P.M she received tel ephone call that her
father had been taken to Yashoda Hospital for medica

treatnment for acid burns. She deposed that she did not know
who caused acid burns injuries to her father.  She denied the
suggestion of the prosecution that she deposed agai nst the
prosecution in order to help the accused. It is the evidence of
PWB \ 026 wife of the deceased that on 08.07.2000 at about 7.30
or 8.00 P.M when she was in her house, she heard some

sound of cry. She came out of her house and saw her

husband comi ng inside the gate of their house, who was

unable to speak. He was shifted to Yashoda Hospital as he
received acid burns. She did not see the persons who caused
acid burns to him The suggestion of the Public Prosecutor
that she has resiled fromher earlier statement in order to help
A-1 and A-2, is denied by her. Simlarly, PW \026 wife of PW1
has not supported the prosecution version. According to this
wi tness, her father-in-law received acid burns at 7.30 or 8.00
P.M near their house when she along with her husband and

not her-in-law was present in the house. They took injured

G Janardhan to Yashoda Hospital where he was admitted in
emergency ward. She was not allowed to go inside the ward
while PW 1, 2 and 3 were allowed to go inside the ward.

Their relatives were also present in the hospital. |In cross-
exam nation by the | earned Public Prosecutor, she stated that
her father-in-lawwas in Intensive Care Unit for 15 days and
thereafter he was shifted to Apollo Hospital. Their relatives
were regularly visiting her father-in-lawin the unit. She
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stated that on 09.07.2000, their relatives and police got a
report drafted from her husband against A-1 and A-2.

12. The oral evidence of the eye-wi tnesses, discussed above,
who are none el se than the son, daughter, wi fe and daughter-
in-1aw of the deceased, have not supported the prosecution
version to prove that it were A-1 and A-2 who poured acid on
the face, neck, etc. of the deceased \026 G Janardhan on the day
of occurrence. PW 1, 2, 3 and 4 are the truthful w tnesses
whose testinobny has to be accepted without any

enmbel i shnent. The family menbers of G Janardhan woul d

have not spared A-1 and A-2, if they in fact were the rea

cul prits who caused acid burns injuries on his person. The
evi dence of the eye-witnesses clinches that the deceased had
naned A-1 and A-2 as assailants in dying declaration nade to
PW 11, the Magistrate, on the intervening night of

11/12.07. 2000 on being tutored by his relatives during the
period 07/08.07.2000 to 11/12.07.2000, when they had gone

to visit himin the ward of the hospital. PW11 recorded
original dying declaration of the deceased G Janardhan in

Tel ugu. . The evi dence of PW11 would show that on
11/12.07.2000-at 12 O d ock nid-night he received

requi sition (Ex.P27) fromthe lnspector of Police, Police Station
Chader ghat requesting himto record dying declaration of

G Janardhan at Yashoda Hospital. He stated that the

decl arant was not able to speak and see due to burn injuries
but he was responding by gestures to the questions put to

him He gave himpen and a paper to wite his statenent who
wote the answers on'the proceedi ngs of the dying declaration
On perusal of the dying declaration, it reveals that the
deceased had gi ven the nanes of A-1 and A-2 and other

accused persons who were acquitted by the trial court. It has
come in the cross-examnm nation of PW11 that he did not nake
any endorsenent on the proceedings of the dying declaration
that the declarant was physically and nmentally fit throughout
the proceedings. Simlarly, the Doctor on duty also did not
specifically state in his endorsenment that the decl arant was
physically and nentally in a fit state to nmake the statenent.
PW 11 al so adnitted suggestion of the defence that in Ex.P28
he did not nmention that he disclosed his identity to the

decl arant before recording dyi ng decl arati on.

13. We have carefully exam ned the reasons recorded by the
| ear ned Sessi ons Judge and the Hi gh Court for acceptingthe
dyi ng declaration as credible and for accepting the evidence of
Magi strate who recorded the all eged dying declaration (Ex.P28)
as bringing home the charge of murder against A-1 and A-2
beyond shadow of reasonabl e doubts. The dying declaration

al l egedly made by the deceased, in our view, is not free from
doubt and enbellishrment. It is the specific case of PW13 G
Gur avai ah, Sub-1nspector, who went to the hospital

i medi ately on receipt of the complaint (Ex.Pl) and found
injured G Janardhan adnitted in the Yashoda Hospital on
09.07.2000 that he took the permi ssion of the duty Doctor in
regard to the physical and nmental condition of the deceased.
As per his version, the Doctor certified that injured

G Janardhan was fit to nake statenment. He recorded the
statenent of injured G Janardhan on small chits which he did
not place on record of the case. This version of the
Investigating Officer clearly and plainly shows that on
09. 07. 2000 G Janardhan nmade sone statement to the
Investigating Oficer which in all probability did not contain
the nanmes of A-1 and A-2 who were responsible for throw ng
acid on his face, neck and chest. Those chits were inportant
document ary evi dence which was deliberately w thheld by the
prosecution fromthe Court with clear intention of suppressing
the true version of G Janardhan subscribed by himon some
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paper chits at the first available opportunity. G Janardhan
remai ned in Yashoda Hospital from 08.07.2000 till 24.07.2000
on which date he left the hospital and got hinmself admitted in
Apol |l 0o Hospital where he died on the next day. The nedica
report of Yashoda Hospital reveals that injured G Janardhan
had refused to undergo surgery and got discharged fromthe
hospital against nedical advice. PW-2 and 4 clearly and

pl ai nly deposed that the deceased nade tutored statenent to
PW11 at the behest of their relatives who had been the
regul ar visitors of the ward where the deceased before death
was |ying and they had conpell ed the deceased to mention the
nanes of A-1 and A-2 along with other accused. The
suppressi on and wi thhol ding of the first dying declaration of
the deceased recorded by PW13 on 09.07.2000, by itself
creates suspicion and reasonabl e doubt as to the correctness
and truthful ness of the dying declaration allegedly nmade by
the deceased to PW11, XI'V Metropolitan Magistrate.

14. This Court in-P. Mani v. State of T.N [(2006) 3 SCC 161],
whi |l e dealing w th the question of dying declaration, held that
convi ction can be recorded on the basis of the dying

decl aration alone but the same nust be wholly reliable. In a
case where suspicion can be raised as regards the correctness
of the dying declaration, the Court before convicting an
accused on the basis thereof would | ook for sone corroborative
evi dence. Suspicion is no substitute for proof. [If evidence
brought on records suggests that such dyi ng declaration does
not reveal the entire truth, it may be considered only as a

pi ece of evidence in which event conviction nmay not be rested
only on the basis thereof. The question as to whether a dying
decl aration is of inpeccabl e character woul d depend upon
several factors; physical and nental condition of the deceased
is one of them

15. As noticed above, the nedical report raised a nunber of
guestions whi ch have not been satisfactorily answered, which
precluded inplicit acceptance of the dying declaration
(Ex.P28). First, PW 1 and 3, who took injured G Janardhan

to Apollo Hospital and got himadmtted there, have deposed
that at that tinme G Janardhan was not physically and

mentally fit to nake the statenent. - Second, who-was the
doctor on duty at the time of adm ssion? PW-1 and 2 did not
say about it and the history sheet reveals that the injured was
al l eged to have sustained multiple burns over face and upper
part of chest and neck when attacked with acid by unknown
persons near his residence at about 8.15 P M PW13

recorded the first dying declaration of theinjured

G Janardhan on 09.07.2000 in the presence of some doctor,

but the nane of the Doctor has not been mentioned by him

The Doctor, in whose presence PW11 recorded dying

decl aration (Ex.P28), has not been exam ned by the

prosecution to corroborate the correctness and truthful ness of
the dying declaration on which conviction of A-1 and A-2 has
been recorded by the Trial Court and confirned by the High
Court, while the same document was not accepted by the

courts below in respect of A-3 to A-9 whose nanes were also
nmentioned in the dying declaration. The dying declaration
shows that the deceased was not in a position to speak and

see and in such state of nmind, it is highly doubtful and
unbel i evabl e that the deceased had witten such a | engthy
statenment running in nore than 3 pages contai ni ng various
details by sign and gestures. The contents of the dying

decl aration are shrouded by doubts and suspicion and the
entire evidence, discussed above, suggests that the dying

decl arati on does not reveal the entire truth, it has to be
consi dered only as a piece of evidence on which no inplicit
reliance can be placed and in which event conviction cannot
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be rested solely on the basis of such doubtful dying
declaration. In the facts and circumstances, we are not
satisfied with the findings recorded by the Trial Judge and the
H gh Court holding A-1 and A-2 guilty of the offence on the
basi s of weak and sl ender evidence |led on record by the
prosecuti on.

16. In our view, A-1 and A-2 are entitled to benefit of doubt.
In the result, we allow the appeals and set aside the
judgrments of the High Court and the Trial Court. A-1 and A-2
are acquitted of the charges agai nst them

17. G Venkatesh and J. Ramulu shall be set at liberty
forthwith, unless required to be detained in connection wth
any other case.




