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PETI TI ONER
GOVERNI NG COUNCI L  OF KIDWAI NMEMORI AL | NSTI TUTE OF ONCOLOGY,
Vs.
RESPONDENT:

DR PANDURANG GCDWALKAR AND ANR.
DATE OF JUDGVENT23/ 10/ 1992

BENCH
[ S. RANGANATHAN AND N. P SINGH, JJ.]

ACT:

Cvil Services :

Term nation of service during probation period-Overal
per f or mance- Consi-derati on of -Term nati on whether anmounts to
puni shment-Finding out the real nature of order-Tearing of
t he veil - Applicability of -Prelimnary i nquiry or
exam nation of al | egati on- Whet her vitiates or der of
term nation of service.

HEADNOTE

The respondent was appointed as a Lecturer in the
appel l ant-Institute and  was put -~ on probation for one year
During the probation period his services were terninated.
The respondent chall enged the sane before the H gh Court by
way of a Wit Petition contending that actually order of
di smissal has been passed in the garb of an order of
term nation; and that the Director of the institute instead
of initiating a departnental proceeding on the basis of sone
charges levelled against him placed the matter before the
governing council of the Institute termination of his
servi ces.

The High Court gave its finding that since the service

of the petitioner had been terminated because of the
conplaints made against him it really amunted to - his
renoval for alleged m sconduct and so the institute should
have initiated a departnmental proceeding and only after due
enquiry any action should have been taken

Bei ng aggrieved by the H gh Courts order, the
appel l ant-Institute has preferred the present appeal

Al owi ng the appeal, this Court,

HELD: 1.1. Wen an appointnent is nade on probation, it
pre-supposes that the conduct, performance, ability and the
capacity of the enployee concerned have to be watched and
exam ned during the period of probation. He is to be
confirmed after the expiry of probation only when his
service during the period of probation is found to  be
satisfactory and he is considered suitable for the post
agai nst which he has been appointed. The principle of
tearing of the veil for finding out the real nature of the
order shall be applicable only in a case where the Court is
satisfied that there is a direct nexus between the charge so
levelled and the action taken. If the decision is taken to
termnate the service of an enployee during the period of
probation, after taking into consideration the overal
performance and sone action or inaction on the part of such
enpl oyee then it cannot be said that it amounts to his
renoval from service as puni shment. The appointing authority
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at the stage of confirmation or while exam ning the question
as to whether the service of such enployee be term nated
during the continuance of the period of probation, is
entitled to 1ook into any conplaint made in respect of such
enpl oyee while discharging his duties for purpose of nmaking
assessment of the performance of such enployee. [254-E-H
255- A]

1.2. Even if such enployee while questioning the
validity of an order of termination sinpliciter brings on
the record that some preliminary inquiry or exam nation of
some all egations had been made, that wll not vitiate the
order of term nation. [255-B]

Ol and Natural Gas Conm'ssion v. Dr. Mdhd S. |skender

Ali [1980] 3 SCR 603; Ravindra Kumar Msra v. UP. State
Handl oom Corpn. Ltd., [1987] suppl. SCC 739; State of Utar
Pradesh v. Kaushal Kishore ~Shukla, [1991] 1 SCC 691 and
Triveni Shankar Saxena v. State of U P., J.T. 1992 (1) S.C
37, relied on.

Anoop Jai swal v. Government of India, [1984] 2 SCR 453.

di stingui'shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No 3244 of
1988.

Fromthe Judgenent and Order dated 8.7.1988 of the
Kar nat aka Hi gh Court in WA. No.560 of 1983.

K.N. Bhat S.K' Kulkarni and M. Kiran Suri for the
Appel | ant

S.N Bhat M Veerappa and K H Nobin Singh for the
respondents.

The Judgnent of the Court was delivered by

N.P. SINGH J. This appeal has been filed against an
order passed by the H gh Court, on a wit application filed
by the petitioner-respondent (hereinafter referred to as
"the respondent") quashing the order of termnation of the
service of the respondent.

The respondent was appointed as a Lecturer in Surgica
Oncology on 3rd July, 1981. He was to be on probation for a
period of one year fromthe date of his appointment which
period could have been extended at the discretion of the
conpetent authority. One of the conditions provided is as
follows :

"Failure to conplete the period of

probation to the satisfaction of

the conpetent authority will render
you liable to be discharged from
service."

Before the expiry of one year, the inpugned order of
term nation was issued on 30th January, 1982 sayi ng:
"I n accordance with the decision of

the Governing Counci | at its
neeting held on 28th January, 1982
the services of Dr. Pandur ang
CGodwal kar, Lecturer in Surgica

Oncol ogy (on probation), Kidwai
Menorial Institute of Oncol ogy,
Bangal ore are term nat ed with
effect from the afternoon of 30
January, 1982, as per Rule 4 of the

Condi ti ons of Servi ce Rul es
(Annexure - 2 Chapter 1) of the
Institute.

He is paid one nonth's salary in
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lieu of one month's notice required

as per rules."”

Al t hough the order under challenge was order of
termnation sinpliciter, the validity thereof was questioned
by the respondent on the ground that an order of dismssa
had been passed in the garb of an order of termnation
According to the respondent, sone conplaints had been nade
against him to the Director of the Institute who instead of
initiating a departnental proceeding on basis of charges
| evel | ed against the respondent, put up the matter before
the Governing Council of the Institute for termnation of
the service of the respondent during the period of
probati on.

The | earned Judge in view of the assertions nade on
behal f of the respondent directed the institute to produce
the original records including certain documents and papers
whi ch had been narked as confidential. Fromthe note of the
Director it appeared  that conplaints had been nade in
respect of perfornmance of the duties by the respondent. In
that note it was also nentioned that the respondent was
unsynpat hetic towards the patients. It had al so brought to
the notice of the Governing Council that the respondent had
attenpted to obtain the signatures. of some of the patients
on the petitions stating that he was a good doctor. On one
occasion it was reported that the respondent had taken away
agirl on his scooter and brought her back late in the
night. The said girl was an attendant to a patient in the
hospital. The |earned Judge cane to the conclusion that as
the service of the petitioner had been term nated because of
the conplaints nade against himit really amunted to his
renoval for the msconduct alleged in the note of the
Director. According to the learned Judge the Institute
shoul d have initiated a departnental proceeding in respect
of the alleged charges and only after due enquiry any action
shoul d have been taken.

There is no dispute that the service of the respondent
had been termnated during the (period of probation The
appoi ntnent of the respondent was with a clear condition
that failure to conplete the period of probation to the
sati sfaction of the competent authority shall render him
liable to be discharged fromthe service. Relevant part of
Rule 4 of the Conditions of Service Rules is as follows

"4. TERM NATI ON : -

1. Al appoi nt nent s shal | be

terminable on a notice in witing

either by the appointing authority

or the enployee wthout assigning

any reason as set bel ow :

a) During the period ..one nmonth of

pr obati on.
b) After conpletion of the period 1
of probation...... nont hs.

c) The notice referred to in rule

(1) above shall not be necessary if

inlieu thereof an anount equal to

the pay and allowance for the

period of notice is paid.

CGenerally in connection with an order of termination, a
guestion is raised before the court as to what is the notive
behind the termnation of the service of the enployee
concerned - whether the reason nentioned in the order of
termnation has to be accepted on its face value or the
background in which such order of termination sinpliciter
has been passed should be exam ned to find out as to whet her




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

an officer on probation or holding a tenporary appoi ntnent
has been, in fact, dismssed from the service w thout
initiating any departnental enquiry. |If an enployee who is
on probation or hol ding an appoi ntnment on tenporary basis is
renoved from the service wth stigm because of sone
specific charge, then a plea cannot be taken that as his
service was tenporary or his appointnent was on probation
there was no requirenent of hol ding any enquiry, affording
such an enployee an opportunity to showthat the charge
| evell ed against himis either not true or it is w thout any
basi s. But whenever the service of an enployee is term nated
during the period of probation or while his appointment is
on tenporary basis, by an order of termnation sinpliciter
alter sone prelimnary enquiry it cannot he held that as
sonme enquiry had been made agai nst himbefore the issuance
of order of the termnation it really amunted to his
renoval from service on a charge as such penal in nature

VWhen an appoi ntnent is made on pr obati on, it
presupposes that the conduct, ~performance, ability and the
capacity ‘of - the enpl oyee concerned have to be watched and
exam ned during the period of  probation. He is to be
confirmed after the expiry ~of probation only when his
service during the period of probation is found to be
satisfactory and he is -considered suitable for the post
agai nst which he 'has been appointed. The principle of
tearing of the veil /for finding out the real nature of the
order shall be applicable only in a case where the Court is
satisfied that there'is a direct nexus between the charge so
| evelled and the action taken. If the decisionis taken, to
termnate the service of an enployee during the period of
probation, after taking into consideration the overal
performance and sone action or inaction on the part of such
enpl oyee then it cannot be said that it ~amounts to his
renoval from service as punishrment. It need not be said that
the appointing authority at the stage of confirmation or
while exami ning the question as to whether the service of
such enpl oyee be terminated during the continuance of the
period of probation is entitled to |ook into any conpl aint
made in respect of such enployee while discharging his
duties for purpose of nmeking assessment of the performance
of such enpl oyee.

Even it such enpl oyee while questioning the validity of
an order of termnation sinpliciter brings on the record
that sone prelimnary enquiry or examnation of sone
al | egations had been nmade that will not vitiate the order of
termination. Reference in this connection may be nade to the
case of G and Natural Gas Conmission v. Dr. - Mohd. S
| skender Ali, [1980] 3 SCR 603 where it was pointed out that
a tenporary enployee is appointed on probation for a
particular period only in order to test whether his conduct
is good and satisfactory so that he nay be retained" . It
was also said that even i f m sconduct negl i gence
inefficiency mmy be the notive or the influencing factor
whi ch induced the enployer to termnate the service of the
enpl oyee which such enploye admttedly had under the terns
of the appointnent such termnation cannot be held to be
penalty or punishnent. Sane view has been reiterated in
connection with appointment on tenmporary or ad hoc basis in
the cases of Ravindra Kumar Msra v. UP. State Handl oom
Corpn. Ltd, [1987] Suppl. SCC 739; State of Utar Pradesh v.
Kaushal Kishore Shukla, [1991] 1 SCC 691 and Triveni Shankar
Saxena v. State of U P., Judgenents Today (1992) 1 S.C. 37.

On behalf of the respondent reliance was placed on the
case of Anoop Jaiswal v. Governnent of India, [1984] 2 SCR
453. In that case the service of the appellant had been
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term nated during the period of probation. On the materials
on record it was held by this Court that the order of
termnation really anobunted to punishnment because the rea
foundation of the action against the appellant was the act
of m sconduct on June 22, 1981. The aforesaid judgment is of
no help to who respondent because in that case a clear
finding was recorded by this Court that the service of the
appel lant had been termnated because of a particular
m sconduct al | eged agai nst hi m whi ch had never been enquired
into. So far the facts of the present case are concerned the
CGoverning Council examned the different reports in respect
of the respondent during the period of probation and
considered the questionas to whether he should be all owed
to continue in the service of the Institute. The decision
appears to have been taken by the Governing Council on the
total and overall assessnment  of the performance of the
respondent, in terns of the condition of the appointnent and
Rul e aforesaid.

Accordingly the appeal is allowed and the judgnent of
the H gh ' Court is set aside. However, in the circunstances
of the case, there will be no order as to costs.

G N Appeal al | owed.




