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PETI TI ONER
VRS. DOSSI BAI N. B. JEEJEEBHOY

Vs.

RESPONDENT:
KHEMCHAND GORUVAL AND OTHERS

DATE OF JUDGVENT:
29/ 09/ 1961

BENCH

ACT:

Lease- Open | and for construction of residential and business
bui |l di ng-Letting, ~if for residence or business-Subsequent

letting of building i n absence of a contract permting sub-
| etting--Effect-Bonbay Rents, Hotel and Lodgi ng House Rates
Control; ‘Act, 1947 (Bom 57 of 1947), ss. 6, 15, 25, 28-Part
[1, Sch. 1.

HEADNOTE:

The appel | ant took | ease of an open | and for construction of
bui | di ngs suitable for residential, business, industrial or
of fice purposes. ' The appellant brought suits'in the Gty
Cvil court, Bonbay, for the recovery of arrears of rent in
respect of prem ses built on the said open land, all wthin
the city of Bonmbay thus in the area specified in Schedul e

of the Bonbay Rents, Hotel and Lodgi ng House Rates ' Contro

Act, 1947. The appellant stated in the Plaint itself that
the Bonbay Rent Control Act, 1947, did not apply ' to the
dcmi scd prem ses. The defendants pl eaded that the Rent Act
applied and the City Cvil Court had no jurisdictionto try
the suit. The trial judge held that part Il of the Rent Act
applied to the prem ses and consequently only the specia

courts specified ins. 28 of the Rent Act had jurisdiction
to entertain the suit and ordered the plaints in the suits
to be returned to the plaintiff, for presentation to the
proper court. The Bonmbay Hi gh Court sunmarily dism ssed the
appeals from the said orders. The point at issue for
deci si on was whether "when a | essee takes | ease of open land
for the purpose of constructing on it buildings intended to
be wused for residence or for business, this anounts to
"Letting for residence" or "letting for business":

The appellants’ contention was that as open |and. not
intended to be used, as it is, for residence or business but
for construction of buildings for residence or business was
taken on lease the land was not being let for residence or
busi ness.

Hel d, that the words "let for residence, education, business
or storage" in s.6 of the Bonbay Rents, Hotel and Lodging
House Rates Control Act, 1947, are w de enough to include a
letting for the achi event of these purposes by construction
of buildings as also without construction of buil dings.

Held, further, that on the facts of the present case, in
each of these cages, the |lease was taken with a view to
construct, buildings thereon for residential, business,

i ndustrial or office purposes and the land let was therefore
"premses’ to

929
whi ch under s. 6(1) of the Bombay Rent Act, the provisions
of Part Il of the Act appli ed.
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Vi nayak Gopal v Laxman Kashinath I. L. R (1956) Bom 827,
approved.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION: Civil Appeals Nos. 503 to 506
of 1958.

Appeal s by special |eave fromthe judgnment and orders dated
August 4, 1957, of the Bonbay High Court in Letters patent
Appeal s Nos. 29 to 32, of 1957.

J. C. Bhatt, R P. Bhatt, R A Gagr at and G
Gopal akri shnan, for the appellants.

N. C. Chatterjee, Mdhowdas C. Bhagat and Radhey La
Agarwal , for the respondents.in C. A No. 503 of 58.
Madhowdas C. Bhagat and - Radhey Lal Agarwal, for t he
respondents in C. As. Nos. 504 to 506 of 1958.

1961. Sept ember  29. The Judgnent of the Court was
del i vered by

DAS GUPTA, J.-Wen a | essee takes | ease of open land for the
pur pose of constructing onit buildings intended to be used
for residence or for  business is this "letting for
residence,", or "letting for business"? That is the short
question which arises for decision in these four appeals.
The appellant brought these four suits in the Cty Gvi
Courts, Bonbay, for recovery of arrears of rent in respect
of the premises nmentioned in the plaint of - these severa
suits. It is clear under the law that the City Cvil Court,
Bonbay, would have no jurisdiction to try these suits if the
provisions of Part |l of the Bonbay Rents, Hotel and Lodgi ng
House Rates Control Act, 1947 (Bom 57 of 1947), which |ater
in this judgnent we shall refer to as the "Rent Act",
applied to the permises in suits. “For this reason the
plaintiff stated in the plaint itself that this Rent Act did
not apply to the dem sed prem ses. The defendant in each
case pl eaded on
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the contrary that the Rent Act applied and so the City G vi
Court had no jurisdiction to try the suits. The first issue
framed in each of these suits therefore was, whether the
Court had jurisdiction to entertain the suit. The |earned
Judge held that Part Il of the Rent Act —applied to  the
prem ses in each of these suits and consequently only the
special court,% specified ins. 28 of the Rent ~Act had
jurisdiction to entertain the suits and the City G vil Court
had no jurisdiction. Accordingly, he ordered the plaint in
each of the four suits to be returned to the plaintiff for
presentation to the proper Court. The plaintiffl appealed to
the H gh Court of Bonbay but all the four appeals were
summarily dism ssed. The Letters Patent appeals preferred
by the plaintiff fromthe decision of the Single Judge were
al so dismssed sunmarily. These appeal s have been preferred
agai nst that decision of the Bonmbay High Court in Letters
Pat ent Appeal s on special |eave obtained fromthis Court:
Under a. 5, sub-s. 8 of the Rent Act wunless there is
anything repugnant in the context, "prem ses" neans, anobng
other things, "any land not being used for agricultura
purposes."” It is’undisputed in these cases that the land in
respect of which the suits were brought was not being used
for agricultural purposes and so conmes within the definition
of ""Premses" in s. 5.

The provisions of Part If of the Act do not however apply to
all premses which fall within this definition. Section 6
with which this Part Il opens provides inits first sub-
section that this part shall apply to premses let for
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resi dence, education, business, trade or storage in areas
specified in Sch. 1. It is subject to a proviso that the
State Governnment may direct that in any of the said areas,
this Part shall cease to apply to premises let for any of
the said purposes, with a further proviso that the State
CGovernment nmay again direct that in any of the said areas
this Part shall re-apply to prem ses |et
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for such of the, aforesaid purposes. As there has been no
notification under these provisos affecting the premises in
suit, we are not concerned with them nor are we concerned
with sub-S. 1(A) under Which the State Governnent nmay direct
that this Part shall, apply to premses let for any other
pur poses. The four prenmises in respect of which the four
suits were brought are all within the city of Bonmbay and
thus in the area specifiedin Schedule of the Act. 1In each
of these cases we have therefore to exam ne the, purpose of
the | ease and to deci de whether \it was let for residence or
for education, business, trade or storage. The |ease nen-
tions that the | easee will construct buildings suitable for
residential, business, industrial or office purposes. The
plaintiff's case is that as open land is not intended to be
used as it is for residence or business but for construction
of buildings for residence or business the land is not being
et for residence 'or business. The defendant in each case
contends that the letting was for residence or business as
that was the ultinmate purpose of taking the | ease. M.
Bhatt addressed hiis argunments to the question  whether the
letting could be 'said to be for “residence and did not
separately address wus on the  question of Iletting for
busi ness as obviously if theland could not be said to be
let for residence it could not also besaid to be let for
busi ness.

The extreme proportion which M. Bhatt raised first of al
on behalf of the appellant is that open | and can never be
| et for residence and so. when a. 6 speaks of prem ses being
et for residence, land as defined in sub-s. 8 (a) of s. 5
is outside the word "premises". ‘There is, in our ~opinion,
no substance in this contention

It is quite clear that open land as it is can be wused for
resi dence and so there is no reason to think that open |[and
was not intended to be included in ,premses” when a. 6
speaks of prem ses being |let for residence.
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The nore substantial question for considerationis whether
when open land is being | eased not to be used for residence
inits condition of open land but to be used for the purpose
of residence after ~constructing buildings ‘thereon, the
letting of the open |and can reasonably be called to be
letting for residence. M. Bhatt contends that as, what is
to be considered is whether the letting of the open-land is,
for residence the |and cannot be said to be for residence if
not the open land, but, something constructed on the  open
land is to be used for residence. |In such a case, says M.
Bhatt, the land is let for construction of a building and
not for residence. W are unable to accept this argunent.

Land can be wused for many purposes. It naybe wused for
agriculture; for residence of human beings; for Kkeeping
cattle or other animals; for holding nmeetings; :-or carrying

on business or trade; for storage of goods; for supply of
wat er by excavating tanks, and many ot her purposes. Many of
these purposes can be achieved on the open | and without the
construction of any buildings. But many of them can be
better achieved if some kind of structure is created on the
open land. It seens reasonable to us to think that when the
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Bonbay Legislature took particular care to include open |and
not being wused for agricultural purposes within the word
"prem ses" and then went on in the very next section to
speak of premnises being let for several specified purposes,

it was thinking of the purposes to which-the land wll be
used irrespective of whether the purpose was intended to be
achieved w th or w thout construction of a structure. The

intention in nentioning only sone purposes, viz., residence,
education, business, trade or storage in s. 6 was to excl ude
land let for purposes |like, keeping of cattle, (except in
the way of business or trade), and numerous other purposes
to which the land may be put fromthe benefit of part Il of
the Act.

It seens to us that when people speak ordinarily of [|and
being let for business, they are only

933
thinking that the ultinmate purpose behind the letting is
that business will be carried on and they are not thinking
whet her the business will be carried on on the land in its

present . 'state or by the construction of tenporary sheds or
by putting up pernmanent buildings. ~Sinilarly, when a nan
says that he will take lease of a plot of land for storage
of his goods, what hehas in mnd is that by taking | ease of
the land he wll ‘achieve the object " of storing goods,
irrespective of whether for such storage he will have to put
up a structure or not. In the sane way., we think, that
when Iland has been let for the purpose of constructing
buil dings for residence, people will say that it is being
et for residence, just as they will say that the land has
been let for residence if the |lessee intends to use it as
caravan site so that the people may live on the open land in
caravans.

In our opinion, the words ',’let for residence, education

busi ness, trade or storage" are wi de enough to include a
letting for the achievenent “of these pur poses with
construction of buildings as also without construction of

bui I di ngs.

But, says M. Bhatt, look at sub-a. (i) of s. 15 of the Rent
Act which is in this very part Il and that will =~ show that
the Legislature could not have intended |and which is let
for the construction of buildings for residence to |I" wthin
the phrase ,’ premises |let for residence". ~Section 15 of the
Act after its anmendment by Bonbay Act 49 of 1959 reads
thus:- "Notw thstanding anything contained in any law, but
subject to any contract to the contrary, it shall not be

awful, after the coming into operation of this Act for any
tenant to sublet the whole or any part of the prem ses |et
to him or to assign or transfer in any other | manner. his
interest therein." It may be nmentioned that as the section
originally stood the words "but subject to any contract to
the contrary" were not there. When the anendi ng Act
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of 1959 introduced these words the amendnent further
provided that these words shall be deened always to  have
been there. Even after the amendment, it remains unlawful
where there is no contract to the contrary, for any tenant
of prenmises to sublet the whole or a by part thereof M.
Bhatts argument is that in every case where there is no such
contract to the contrary the difficulty that will result if
land let for construction of residential buildings be held
to be prem ses let for residence within the nmeaning of a. 6.
is that after the building is constructed the |essee wll
not be able to sublet the building or any portion of it; so
that in nmany cases where the real purpose of taking the |and
is for the construction of building for letting out the
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same, that purpose wll be defeated. This argunment as
regards the difficulty in the matter of letting out the
buil ding constructed on the land on which | ease has been
taken was nore pl ausi bl e when the saving phrase "but subject
to any contract to the contrary" did not formpart of the
secti on. Now, however, the cases in which such difficulty
will arise, if at all, would be few and far between; for, it
is reasonable to expect that when taking | ease of land for
the construction of building intended to be let out to
others for residence, the | essee of the |and woul d take care
to include in the contract of |lease a termpernmitting himto
et out the building. Assumng that there my be cases
where the contract of |ease does not contain any such term
and assuming further that it will not be lawful for the
| essee of the land to l'et out the building constructed by
him the probability of such difficulty in some cases, can
be no reason to out down the ordinary and reasonable

connotation of the words ,-let for residence" in a. 6.
It 'is unnecessary for us to decide whether if there is no
contract tothe contrary, s. 15 will really stand in the way

of a |l essee of the land letting out buildings constructed by
him on such land. W nay say however that there is in our
opi ni on
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much force in the argunment which found favour with the
Bonbay Hi gh Court in Vinayak Goapl v. Laxman Kashinath (1),
where the very question, which.is now before us arose for
deci sion, that the bar of s. 15 will operate only in the way
of letting out the |and of which lease has been taken, but
wil | not stand in._ the way of letting the bui I di ng
constructed on the | and.

In that case the Bonbay H gh Court held that where land is
| eased for the purpose of construction of buildings for
residence the land is "let for residence™ within the meaning
of s. 6 of the Rent Act. M. Bhatt devoted a considerable
part of his argument to persuade us-that sone of the reasons
given in that judgment do not stand scrutiny. W think it
unnecessary however to exani ne whether all the reasons given
in the judgnment are correct. For, as already indicated, the
words "'let for residence" on a proper  construction would
cover the case of open land being let for construction of
residential buildings and so the concl usion reached by the
Bonbay Hi gh Court in Vinayak Gopal’'s Case(l) is, .in our
opi ni on, correct.

It is unnecessary for us also to consider for the purpose of
the present appeals as to what may happen to the sub-Iessee
if and when on the ternms of a particular |ease the building
ultimately vests in the owner of the |l and nor as/ to what nmay
happen if and when on the ternms of a particular  |ease the
| essee who has constructed the building gets the right to

renove the building. These considerations should . -not, in
our opinion, affect the construction of the words "l'et for
resi dence".

Turning nowto the facts of the present case we find that in
each of these cases the |ease was taken with a view to

construct buildings thereon for residential, busi ness,
i ndustri al or office purposes. The premises et am
therefore "prem ses" to which

(1) I. L. R [1956] Bom 827.
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under s. 6(1) of the Rent Act the provision of part Il of

the Act, apply.

The Trial Court and the High Court were therefore right in
hol di ng t hat the Gty Cvil Court Bonbay, had no
jurisdiction to try the suits.
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The appeals are accordingly dismssed with costs. There
will be one set of hearing fee for the four appeals.

Appeal dism ssed.




