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ACT:

I ndustrial dispute-Dearness allowance-C erks-Mddle class
enpl oyees-Whet her ' uniformrates to be adopted-Decisions of
Tri bunal s- Power of the Supreme Court to-interfere.

HEADNOTE:

It is well settled that the decisions of ~a Tribunal on
guestions of fact are final and that the Suprene Court would
interfere only in cases where (1) the Tribunal acts in
excess of the jurisdiction conferred upon it under the
statute or regulation creating it or where it ostensibly
fails to exercise a patent jurisdiction; (2) there is an
error apparent on the face of the decision; (3) the Tribuna
has erroneously applied well-accepted principl es of
jurisprudence.

The Bengal Chanber of Commerce of which the respondent
Conpany was a menber, had nade an investigation into - the

cost of living index for the mddle class famlies and,
fixed the dearness all owance payable to the enpl oyees of the
nercantil e firme in Calcutta. Bef ore ~the I ndustria

Tri bunal as well as the Labour Appellate Tribunal the claim
was put forward on behalf of the appellants (the clerks of
the respondent Company) that the dearness allowance for them
should be at the same rates as those decided upon by the
Bengal Chanber of Commerce in respect of the middle classes
to which the appellants bel onged and they contended-that the
procedure adopted by the Labour, Appellate Tribunal |eaving
out 20 points of the living cost index un-neutralised was
not justifiable.

Held, that in matters of the grant of dearness allowance
there cannot be a hard and fast rule applicable to all Kkinds
of enployees and except in the very |owest class of nanua

| abourers it is not proper to neutralise the entire rise in
the cost of living by dearness allowance. There are
di fferent grades among the mddle classes and the appellants
cannot claimto have the sane rates of dearness all owance as
those fixed for the clerks of the nmercantile firms by the
Bengal Chanber of Conmmerce.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 105 of 1954.
Appeal by special leave fromthe judgnment and order dated
Novermber 6, 1952, of the Labour Appellate Tribunal, Calcutta
in Appeal No. Cal -3 of 1952
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arising out of the award dated Septenber 25, 1951, of the
Court of District Judge, Industrial Tribunal, Calcutta in
Case No. VII1-23 of 1951.

S. C. |Isaacs, A K Datt and Sukumar Ghose, for the
appel | ant s.

M C. Setalvad, Attorney-Ceneral for India, D B. Das and
S. N. Miukherji, for the respondent.

B. Sen and P. k. Bose, for Intervener (State of West

Bengal ).

1956. Cctober 11. - The Judgnent of the Court was delivered
by

GOVI NDA MENON-J. - Thi's appeal is by special |eave against the
deci si on of the Labour Appellate Tribunal of I ndi a,
Cal cutta, which nodified the award, passed by the Industria
Tribunal, Calcutta, inthe matter of a dispute referred to

it by the Government of West Bengal, for adjudication wth
regard to the rates of dearness allowance for clerks and
Depot cashiers, enployed by the Calcutta Tramway's Coy.
Ltd., nunbering about’ 600, out of a total of 10,000 workmen.
Di sputes having arisen between the worknen of the Calcutta
Tramways Coy, Ltd. (which may hereafter be  called ’'The
Conpany’) on the one hand, and the enployers on the other
relating to the dearness all owance payable to the workmen,
there were two previous awards, one dated May 16, 1947, by
Sri S. N. Guha Roy, and the other dated Cctober 27, 1948, by
Sri  P. K Sircar. Both of these awards related to all the
enpl oyees of the Conmpany and not to the clerks and ' Depot
cashiers alone. Subsequently a reference was made by the
West Bengal Governnment on June 13, 1951, concerning a
dispute relating to the dearness all owance of the worknen of
the Conpany, excluding clerks and Depot cashiers. ‘There was
an award and an appeal, and in that appeal the Appel. late
Tri bunal increased the dearness al lowance by Rs. 7/8/- for
workmen in the pay ranges below Rs. 50 and up to the pay
range of Rs. 250 and by a flat rate
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of Rs. 5 in the higher pay ranges taking the cost of [living
i ndex of the workmen class at 370 points.

In the present award, which relates to the clerks -and the
Depot cashiers alone, the Industrial Tribunal ~ gave Rs.
47/ 8/ - as dearness allowance for a pay range of Rs. 51 to
Rs. 100 and provided for a progressive increase of Rs.” 5 for
each sl ab of Rs. 50 in t he pay range.
The Appel |l ate Tribunalincreasedthe anmounts so awar ded by Rs.
2/ 8/- more than what was granted to the other workmen of the
Conpany. The cost of living index for the middle class
famlies had been fixed by an investigating body of the
Bengal Chanber of Commerce during the rel evant year at 382
points, whereas the index in the case of working class was
fixed at 370 points. The increased amount awarded for the
various pay ranges and shown in the decision of the Labour
Appel late Tribunal which need not be repeated again, was
founded on these cost of living indices though the anount
was not the sane as recomended by the Bengal Chanber of
Conmrer ce.

Before the -Labour Appellate Tribunal, as well as the
I ndustrial Tribunal, the claimput forward on behalf of the
clerks and Depot cashiers was that the dearness allowance
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should be on the sanme rates as decided upon by the Benga
Chanber of Commerce of which the conpany is a nenber and no
di f ference should have been made between the dearness all ow
ance recomended by the Bengal Chanmber of Comrerce and that
to be awarded by the Industrial Tribunal. 1In fact, what was
urged was that the recomrendati on of the Bengal Chanber of
Conmer ce ought to have been accepted in its entirety for the
reason not only that the Conpany is a first class nmenber of
the Chanber but also that the class of persons, nanely the
m ddle classes for whomthe recommendati on was intended,
i ncludes clerks and Depot cashiers of the Company as well,
and the sane having been accepted ,by the Mercantile
Tri bunal which dealt with the dearness all owance payable to
the enployees of the nercantile firnms in Calcutta, the

Industrial Tribunal, as well as the, Labour Appellate
Tri bunal , shoul d have
775

followed the same. The |earned Judges of the Appellate
Tribunal 'held that those reconmendati ons were made to the
nercantil'e firns where the worknmen consist practically of
the clerical and subordinate staff as -opposed to Trammays
Conpany where the |arge percentage of workmen belong to
ot her categories, the clerks and Depot cashiers being only a

small  mnority, though they found that the cost of [living
i ndex found by the Bengal Chanber of Commerce should be
accepted as the criterion for awarding the i ncreased

dearness allowance in the case of the enployees of the
Conpany as wel | .

On behalf of the appellants it is urged before us that a
di fferent node of treatnent than the one recommended by the
Bengal Chanber of Commerce shoul d not have been resorted to
in the case of the appellants, for the reason that those
recomrendations are intrinsically reasonable, considering
the wunifornmity of life and nodes of habit of the niddle
cl asses to which the clerks and Depot cashiers bel ong. | The,
respondent Conpany being a nenber of the Bengal Chanber of
Conmmer ce shoul d, instead of ignoring the recommendation have
acted wupon it as a nandate, so that its action as‘'a nenber
should not be inconsistent with that followed by ‘others
especially since there have been no valid reasons alleged

for the non-acceptance of the reconrendation. |It-is further
urged that there is no acceptabl e defence put forward -that
the abovenenti oned recommendation wll not apply to
institutions having a mixed staff as the Conpany in

guestion. On the other hand, what is stated in the witten
statement of the Company is that according to the previous
award it had been paying a uniformsliding scal e of dearness
al lowance for all categories of workmen as detailed in
Paragraph 6(b). It is, therefore, contended that what the
Industrial as well as the Appellate Tribunal should have
done was to have evolved a principle to fix the" dearness
all owance in relation to the' basic salaries and the cost of
living index, as that alone would satisfy the recom
nmendat i ons of the Bengal Chanber of Commerce.
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, W have, therefore, to see whether in followi ng the course
now adopted by the Tribunals bel ow they have ignored any
legal principle or acted in violation of any statute. There
can be no doubt whatever that if the scheme adunbrated by
the Bengal Chanber of Commerce is adopted in the case of
clerks and Depot cashiers, they would get ampbunts far in
excess and out of all proportion to what were awarded to the
ot her workmen whose appeal had al ready been di sposed of by
the Appellate Tribunal though it has to be recognized that
the <cost of living index in the case of the appellants has
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to be considered to be nore than the index of workmen whose
avocations are the result of physical |abour rather than of
nmental faculties. In short, the clerks and Depot cashiers
shoul d be considered as the white collared fraternity.

In these circunstances, we have to find out whether the
procedure foll owed by the Labour Appellate Tribunal, nanely
| eaving out 20 points un-neutralised and allowing Rs. 5 per
20 points rise in the living cost index but taking into
consi deration a higher living cost index of 382 in the case
of the appellants as conpared with the average index of the
wor kmen of 370, is a justifiable nmethod to be adopted.

It is difficult to hold that the mddle classes in this
country can be said to forma separate stratum of society
even in acity like Calcutta having the sane node of life,
the same necessities, uniformrequirenents and conforts.
There are different grades even anong the mddle classes and
it is unwise to predicate the same degrees of conforts and
necessities for everyone who is said to belong to the mddle
cl asses. /Such being the case, to say that the clerks in the
nercantil'e firnms can be considered equal in all respects to
the 600 clerks and Depot cashiers of the Conpany, is an
argunent which cannot be accepted as sound. The Labour
Appel | ate Tri bunal has - not conpletely i gnor ed t he
recommendati ons of the Bengal Chanmber of Commerce, for it is
seen that in raising the amount awarded by the Industria
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Tri bunal the Appellate Tribunal has based its conclusion on
t he higher cost of living index in the case of middle class
enpl oyees.

Such being the case, the point for consideration is whether
any question of principle is-involved, so that this court
mght interfere with the conclusions-arrived at by the
Labour Appellate Tribunal. Wde ~and undefinable with
exactitude as the powers of the Court are (see Dhakeswar
Cotton MIls Ltd. v. Commissioner of |Incone Tax, West
Bengal (1)), it is nowwell settled that generally the
necessary pre-requisites for this court’s interference to
set right decisions arrived at by Tri bunal's whose
concl usi ons on questions of fact are final can be classified
under the following categories, namely, (1) where’ the
Tribunal acts in excess of the jurisdiction conferred upon
it under the statute or regulation creating it or where it
ostensibly fails to exercise a patent jurisdiction; (il)
where there is an apparent error on the face of the decision
and (iii) where the Tribunal has erroneously applied well-

accepted principles of jurisprudence. It is only when
errors of this nature exist, that interference is «called
for. 1In the present case the appellants have not been  able

to show that there is any deviation fromthose principles.
If the Tribunal below had failed to-resort to a /'basic
principle, then sonething night have been said but ‘what has
been done is, that in computing the dearness allowance it
has considered various methods and adopted one of  ‘them
That being the case, it is’ difficult to say that there is
any question of principle at all

The report of the Central Pay Comm ssion at page 46, in
Par agraph 71, nade the followi ng recomrendati on:

"W thout adopting such a conplicated procedure, we think it
sufficient to provide by slabs for persons on different
| evel s of pay, as shown in the acconpanying table which also
provides for dimnishing rates of dearness allowance as the
cost of living index falls, taking the stages by 20 points
at a tine".

(1) [1955] 1 S.C R 941, 949.
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It refrained fromreconmmending the neutralisation of the
entire higher cost of living by nmeans of dearness all owance.
The report of the Cormittee on Fair \WAges appointed by the
Government of India in Chapter 1V, dealing with Wge
Adj ust nents consi dered in paragraph 43 the vari ous nodes and
methods of granting relief to neet the burden of increased
cost O living and cane to the conclusion that there is no
practice of uniformity in the extent of conpensation given
to enployees to neet the increased cost of |[|iving. It
observed as follows: -

"The Pay Comm ssion has accepted, the principle that the
| owest paid enpl oyee should be reinbursed to the full extent
of the rise in the cost of Iliving and that, higher
categories of enployees should receive a dimnishing but
graduated scale of dearness allowance. The Pay Comnri ssion
has rejected the principal of a flat rate for all categories
of enpl oyees, irrespective of their basic salaries".

Finally it canme tothe conclusion "that for the |owest
categories of enployees the target should obviously be
conpensation to the extent of 100 per cent. of the increase
in the cost of living. For categories above the | owest we
agree that the same consideration will not apply. A flat
rate equal to the rate allowed to the |leastskilled worker is
not likely to satisfy higher categories".

In the analysis regarding the Industrial Awards, issued by
the CGovernnment of India, Mnistry of Labour, the question of
dearness allowance is considered sonewhat elaborately. At
page 33 there is a discussion regarding the |linking of
dearness allowance to the cost of index numbers and as to
whether a flat rate of dearnessall owance .irrespective of
the income group should be allowed or not. They further
consi dered the |inking of dearness allowance to the cost of
[iving index nunbers on the scal e of incone groups, but at
rates dimnishing with the incone received. A perusal of
the fairly el aborate discussion in Chapter
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1l shows that there cannot be a hard and fast rule
applicable to all kinds of enployees. Very much wi'll depend
upon the conditions of |abour, the nature of the locality
and the nmode of Iiving.

I n  Bucki ngham and Carnatic Conpany Ltd., Madras v. Wrkers
of the Conpany(1) the Tribunal considered the question of
neutralisation of the rise of the cost of living by the
grant of dearness all owance and was of the opinion that cent
per cent neutralisation cannot be allowed, as it wuld |ead
to a vicious circle and add fillip to the inflatory spiral
It further held that there was no reason why the “Industria
wor ker shoul d not nmake sacrifices line all other citizens.
W can now take it as settled that in matters of the  grant
of dearness allowance except tothe very |owest «class of
manual | abourers whose incone is just’ sufficient - to keep
body and soul together, it is inpolitic and unwise to
neutralise the entire rise in the cost of living by dearness
al l owance. Mre so in the case of the mddle classes.

The criterion to be adopted in the fixation of dearness
al l owance is al so considered in Mahomad Rai Akbarali Khan v.
The Associated Cement Conpanies Linmited(2) where sinilar
principles are discussed.

On behalf of the appellants our attention was invited to
certain observati ons cont ai ned in The M || owners’
Associ ation, Bombay v. The Rashtriya MII Mazdoor Sangh(3),
but we do not think that any different principle is
enunciated there at all. M. Isaacs, the |earned counse
for the appellants, laid great stress on the decision in
Workmen of the Firestone Tyre and Rubber Conpany of India
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Ltd., Bonbay v. Firestone Tyre and Rubber Conpany of India
Ltd., Bonba(4) where the Tribunal expressed the opinion that
dearness allowance is intended to neutralise rise in the
cost of living and as there is a well recognised difference
between the clerical staff and other worknmen in their cost
of living, the latter are not entitled.

(1) [1952] L.A . C 490, 519, 520. (2) [1953] L A C. 677.

(3) [1955] L.A.C 371. (4) [1953] L.A.C. 509
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to claim the all owance on-the sane basis. From this the
| earned counsel contends that the recommendations of the
Bengal Chanber of Commerce shoul d be accepted in toto. In
our opinion, the decision does not help the point of view
put forward on behalf of’ the appellants. In fact, the
Labour Appellate Tribunal has made a distinction between the
physical |abourers andthe clerks and Depot cashiers in
whose work it is not alone the physical exertion that is
essential 'but some Kind of nental and brain work as well and
accordingly the higher cost of |living index taken into
account .

In such circunstances, it seenms to us that the Labour
Appel l ate Tribunal has, after considering the various points
of wview, cone to the correct conclusion in awarding the
dearness allowance /it did. There is no question of -law or
principle involved and the appeal has to be dismissed wth
costs of the Calcutta Trammays Coy. Ltd

The State of West Bengal, which has intervened during the
appeal, will bear its own costs.
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