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1. These appeal s by the Union of ‘India challenge the
deci sion of the Hi gh Court of Calcutta dismssing the wit
petitions filed by it challenging the decision of the Centra
Adm nistrative Tribunal, Calcutta Bench, in applications
filed by enpl oyees of Railways in typist cadre. The claim of
the enpl oyees was for the issue of a direction to the
appel l ant to sanction the sane scales of ‘pay to themas are
applicable to senior clerks, head clerks and Ofice
Superintendents Grade Il with effect from1.1.1996 and for
directing paynment of the arrears on that basis. The Centra
Admi ni strative Tribunal had upheld that claim That was
chal l enged in the Hi gh Court, but the H gh Court repulsed
the chal |l enge.

2. Clai mbefore the Tribunal was made on the basis
that the scal es of pay of the respondents herei n, working as
typists in the Eastern Railways is at par with that of Lower
Division Clerks. The Fifth Pay Conm ssion had

recommended that typists should be treated at par with

clerks and hence the typists have a legitimate right to claim
pay at scal es enjoyed by Senior derks, Head Clerks and
Overseers Grade Il in respect of the posts of Senior Typists,
Head Typists and daily typists respectively. Instead of

i mpl ementing the recommendations of the Fifth Pay

Commi ssion, the appellants have fixed the pay of the
respondents at |ower scale. Wen typists were at par with
the mnisterial staff in the matter of pronotion, there was no
justification for not treating Senior Typist, Head Typi st and
the Chief Typist at par with Senior Cerk, Head Cerk and
Overseer Grade Il. The clai mwas opposed by the Union of

I ndia by pointing out that the recomrendati ons of the Fifth
Pay Commi ssion regardi ng pay had been duly inpl emented

to the extent accepted but that the cadre of typists had not
been nerged in the cadre of clerks. Wen a grievance was

put forward, the question was exam ned by the Anonaly
Committee and in respect of English Typists and Hi nd

Language Typists, relief was granted with effect from
31.1.2000 that it was not within the purview of the Centra
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Adm nistrative Tribunal to re-fix the pay scales or to issue
directions to nerge the cadre as sought for by the
respondents and that the applications were liable to be

di smi ssed

3. The Central Adm nistrative Tribunal brushed
aside the objections of the Union of India regarding its
jurisdiction, its authority to issue a direction to nerge the
cadres and the propriety in its undertaking the fixation of
pay scales in the light of the decisions of this Court and
proceeded to grant relief to the respondents by directing that
the English | anguage and H ndi | anguage typists be given the
sanme pay scales as applicable to Senior Cerks, Head C erks
and Ofice Superintendents with effect from 1. 1. 1996 and

that the arrears be paid on that basis within the tinme fixed.
The Tribunal in O A 12 of 1999 also directed the appellants
to give the benefit of the sane scales to all typists as are
applicable to Senior Oerks, Head derks, Ofice
Superintendents Grade Il as contained in the order dated
16.10.1997 with effect from 1. 1.1996. Feeling aggrieved by
these directions, the Union of Indiafiled the wit petitions
before the Calcutta Hi gh Court reiterating its contentions.
The Division Bench overrul ed the contentions of the Union of

I ndia and dism ssed the wit petitions. " The Union of India
has thereupon conme/'up with these appeal s by special |eave.

4, The Fifth Central Pay Comni ssion had gone into
the pay scal es of various categories of enployees in the
Rai | ways al so. The Pay Conmi ssion had generally

recommended equi val ent revi sed scal es of pay for the

exi sting scal es of pay except where it had thought it
necessary to effect inprovenent on the basis of recruitnent
qualifications, nature of work and so on. On the
reconmendati ons of the Fifth Pay Conmm ssion the

CGovernment of India had revised the scales of pay of its
enpl oyees with effect from1.1.1996. When certain

organi zati ons of enpl oyees made conpl aints of all eged
anonmalies in the revised pay scales, the Governnment of |India
had constituted Anonmalies Conmittees at the national and
departrental |evels. The typists in the Railways had al so
conpl ai ned of certain anonalies and those grievances were
consi dered by the Departnmental Anomalies Committee. O

the basis of the report of the Anonalies Committee, typistsin
English and Hi ndi | anguage were given relief but with effect
from31.1.2000. It is being dissatisfied with this that the
typi sts approached the Central Admnistrative Tribunal

Cal cutta

5. According to the Union of India, the Railway
est abl i shnent has been separately dealt with by the Fifth
Central Pay Conmi ssion which had made specific

reconmendations for the cadre of ministerial staff of

Rai | ways. They are contained in paragraph 83.225 of the
Report. It is the further case of the Union of India that the
Pay Conmi ssion had not nade any specific reconmrendation

for the category of typists in Railways while dealing with
them Under paragraph 83.296 of its Report, the Pay

Conmi ssion has stated that all posts in Organizations other
than those specifically discussed are in standard scal es of
pay and they may be placed in correspondi ng repl acenent

scal es of pay. Therefore, based on that recomendation
typists in the Railways have been all owed standard

repl acenent pay scal es.

6. Learned Seni or Counsel appearing on behalf of the
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appel | ant contended that the cadre of typists and the cadre

of clerks in the Railways are distinct with distinct duties. A
consci ous deci sion was taken not to nerge the two cadres. A
limted decision was taken to reduce the number of posts on
the |l owest rung at the typist cadre and the posts so reduced
were to correspondingly increase the strength of the cadre of
clerks. The decision was that there was to be no nerger.

The Fifth Pay Comni ssion, while dealing with the Mnistry of
Rai | ways had dealt with its clerical staff at paragraph 83.220
and 83.225. |In paragraph 83.220 the Pay Conmi ssion dealt

with the pay structure of the Mnisterial Staff of Railways,
subordi nate staff and recomended the vari ous pay scal es.

In paragraph 83.225 it dealt with the Mnisterial Staff and

of ficers other than subordinate officers and recomended a
pay structure for them - In paragraph 83.296 it was
recommended that all posts-in organizations under the

M nistry other than those specifically discussed by the Pay
Conmi ssion in the concerned Chapter are in standard scal es

of pay and they may be placed in the corresponding

repl acenent “scal es of pay recommended by it. According to
the appellant all the relevant aspects were taken note of by
the expert body, the Fifth Pay Conmission and it had dealt
separately with the Mnistry of Railways. But it has

del i berately chosen not to comment on the pay structure of

the different hierarchies of typists and had left their pay
scales to be determined in terns of the standard scal es of

pay as provided in paragraph 83.296. It is, therefore, the
subm ssi on on behalf of the appell ant that the Comm ssion

had taken a conscious decision to deal differently with the
cadre of typists and the cadre of clerks and hence the typists
cannot claimthe benefits which were not given to them by

the Fifth Pay Conmi ssion. The fact that they were enjoying
the same pay scal es before the Fifth Pay Comm ssion\022s
reconmendati ons woul d not nmake any difference in the Iight

of the recommendations of the Fifth Pay Comm ssion. If
parity, as clained is to be given, it would amount re-witing
the report of the Pay Conmi ssion. [ The Centra

Admi ni strative Tribunal and the Hi gh Court had done this by
granting the reliefs clained and consequently they have

acted outside their jurisdiction while exercising the power of
judicial review. A mandanmus has been issued to nmerge the
cadre so to say; that is not permssible. It is pointed out
that the peculiar facts of the services in the Railways had
been specifically taken note of by the Fifth Pay Comi ssion
and the Conmi ssion had observed that they had consi dered

the pay structure of mnisterial staff for the Railways in the
context of all pattern of subordinate officers and pay
structure in different railway categories and pay structure of
di fferent categories where graduates were inducted into'the
cadre. It was also submtted that a consci ous deci sion was
taken with a view to grant higher pay scal e because one third
of the strength of senior clerks was that of directly recruited
graduates and a hi gher pay scal e has been given to them on
the basis of educational qualifications. The reconmendation

i n paragraph 83.296 was al so made by the Comi ssion

based on its appreciation of all the relevant circunstances
relating the service in Railways.

7. It is contended on behal f of the respondents and
interveners that the Fifth Pay Conm ssion had found that 26
categories of enployees were conmon in various mnistries

and organi zati ons under the Governnment and they are |isted

in the Report. The matter of fixation of pay scales in respect
of those 26 comopn categories |like accountant and typists

etc. were considered in Chapter 55. |In respect of |anguage
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typists the Pay Commi ssion had recommended that | anguage
typists can be divided into four categories, typists in English
| anguage typists, H ndi |anguage typists, typists in |Indian
| anguages ot her than Hi ndi and English and typists in
foreign | anguages. Typists in English and H ndi | anguage
formpart of the general cadre of an orgnisation. They are
treated at par in the matter of pay scales, pronotiona
avenues etc. as per paragraph 55.152 of the Report. It is
the further contention that the recomendati ons in respect
of pay scales for clerical cadre in the Railways is contained in
par agraph 83. 225 and after considering the rel evant aspects,
a pay structure for the Mnisterial staff was specifically
recommended. | n paragraph 83.295 it was stated that
recomendati ons of common categories |ike EDP staff,

typing staff, official language and canteen staff had been
made in the Chapter on common categories. It is, therefore,
the case of the respondents that on a conbined readi ng of
the above paragraphs it can be seen that the | anguage
typists are entitled to the sane pay scal es as have been
recomended by the Fifth Pay Comm ssion in respect of the
clerical cadre. No separate reconmendati on was made in
view of the fact that the matter was specifically covered
under the conmon categories. It is the subm ssion on behalf
of the respondents that paragraph 83.296 does not have
application because that dealt only with the categories of
enpl oyees whose cases have not been dealt with either under
conmon categories in Chapter 55 or under specific
categories in paragraph 83.1 to 83.295.

8. In answer, it is pointed out-on behalf of the
appel | ant that paragraph 83 295 has no relevance.

Par agraph 55. 152 relied on was only a reconmendation with
regard to typists in the pay scale of Rs.950-1500 and this
was clear fromthe statenment \023as such - we recomend that
the posts of |anguage typists be nerged with the clerica
cadres of the respective organizations/central graduates
clerical, service in the case of central graduates i'n the pay
scal e of Rs. 950-1500. This will ensure adequate

pronoti onal opportunities for those typists.\024 It i's also
poi nted out that paragraph 55.154 dealt with officia

| anguage typists and it was noticed that the posts were very
few and there was scarcity of staffs. Since the candidates
are required to possess higher qualifications it was
recommended that they should forma separate and distinct

category entitled to better renuneration. It was, therefore,
reconmended that direct entry in their case may be nade in
the pay scal e of Rs.1320-2040. According to the appell ant,

fromthe above it is apparent that the specific

recomendati on was with regard to | anguage typists in-the

pay scal e of Rs.950-1500, there was a specific

recomendation to nerge themwth the clerical staff of
respecti ve organi zati ons, there was no recomendati on vi s-
‘-vis typists in other pay scales in paragraph 55.154 which
dealt with the higher qualification and, therefore, it is a case
wher e paragraph 83.296 squarely applies and all that the
typists are entitled to are correspondi ng repl acenent pay
scal es recomended by the Fifth Pay Commi ssion. W find

consi derable force in the contention of |earned counsel for
the appellant that the plea that categories other than
categories of Rs.950-1500 are also required to be merged or
are required to be given the same treatnent is not borne out
and that the recomendation is linted to the | anguage

typists in the scale of Rs.950-1500. When there is a specific
chapter dealing with the Mnistry of Railways, the genera
recomendati on regarding typists in the limted pay scal e of
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Rs. 950- 1500 coul d not straight away be nade applicable to

ot her pay scales and even if there was any recomrendati on
for merger, so long as the sane has not been accepted it may
not be appropriate for the tribunal or the court to issue a
direction in that regard.

9. We had recently held in K S. Krishnaswany Vs.
Union of India & Anr. [JT 2006 (10) 479] that the
recomendati ons of Pay Commi ssions are subject to

acceptance or rejection. Speaking for the Bench, one of us
(H. K. Sema, J.) stated:

V0231t is well settled principle of |law that
recomendati ons of the Pay Comm ssion are

subj ect to the acceptance/rejection with

nodi fications of the appropriate Governnent.\024

So, unless the Government has accepted the

recomendati on to nerge the cadres, the Court cannot

proceed on the basis of the recommendation alone or to

direct the CGovernnent to accept the recomendati on. In

this context we have al so to take note of the decisions of this
Court in Dev Kumar Mikherjee (1995 Suppl. (2) SCC 640)

that the recomendations of pay scal es are not open to
judicial review and the one in State of Utar Pradesh vs.

M ni sterial Karanthari Sangh (1998 (1) SCC 422) to the

effect that the evaluation of typists for the purposes of pay
scal es must be left to the expert body. The role of the Pay
Conmmi ssion and that of the court has al so been dealt by the
decision of this Court in Saurabh Chaudri and others vs.

Union of India and others (2003 (9) SCALE 272) and M P

Rural Agricultural Oficer Association vs. State of MP

(2004 (4) SCC 646). In the latter decision it was held by
this Court that pay comm ssions are constituted for

eval uating duties and functions of the enployees and the
nature thereof vis-‘-vis the educational qualifications
therefor. Although the pay conmission is an expert body,

the State in its wisdomand in furtherance of its valid policy
nmay or may not accept its recomendati ons.

10. On going through the rel evant paragraphs of the
Report of the Fifth Pay Conmi ssion in the Iight of the
argunents raised before us, we are of the viewthat as far as
the staff in the Railway\022s is concerned, for whom no specific
provi si ons have been made, it woul d be paragraph 83.296

that would apply and if it is so, the pay scale of the typists
not specifically dealt with would be correspondi ng

repl acenment scale of pay. The specific directioon in paragraph
55.152 relied on by the respondents applies only to typists in
the scale of pay in Rs.950-1500 or it is confined to that
category only and the sanme cannot be extended and

par agraph 83.295 invoked to rope in others not fitting in

wi th that category.

11. Though the tribunal noticed the decisionin State
of U P. and others vs. J.P. Chaurasia and others (1989 (1)
SCC 121), it has proceeded on the footing that since the

Conmi ssi on had recommended that the posts of |anguage

typists be nerged with the clerical cadre even though that

has not been done, a direction still could be issued for grant
of benefits of the same pay scales as are applicable to the
seni or clerks, head clerks and office superintendents G ade
1, to the respondents with effect from1.1.1996. |In this
context, the tribunal has also relied on the fact that on the
recomendati on of the Anomalies Committee the appellants
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have accepted the demand of two sets of typists for grant of
hi gher set of pay scale equivalent to their counter parts in

the clerical cadre. It has held that on the sane anal ogy there
cannot be any justification to deny benefits to typists as a
whol e.

12. W are afraid that the tribunal has exceeded its

jurisdiction in issuing the direction, it has issued. The fact
that notwithstanding the Fifth Pay Conmi ssion not

recommendi ng, particularly, the payment of higher scale to

two sets of typists, typists in English | anguage and typists in
H ndi | anguage, the Governnent chose to give themrelief

with effect from 31.1.2000 would not justify an inference of
discrimnation or a finding that the authority has acted
arbitrarily or unreasonably. As this Court has clarified in
the decisions adverted to, it is for the Governnment to act on
the report of the Pay Conmi ssion or either to accept or not to
accept /its reconmendati on. Once the reconmendations of

the pay commi ssion are accepted, in full, it could also give
effect to it fromthe date reconmended in that behal f. But

when admttedly no provision was nmade in respect of the
Engl i sh and Hindi typists and they pointed to the anomalies
and the CGovernment on-the basis of the recomendati on of

the Anomalies Conmittees decided to given themthe scale

with effect from31.1.2000, it could not be held to be

di scrimnatory or to be beyond the power of the Governnent.
When a concessi on was bei ng extended as distinct from

i mpl ementing a specific reconmendation of the Pay

Commi ssion with reference to a particular point of time, it is
open to the Government to provide that the benefit it

proposes to give, would be available only froma notified date.
As this Court has observed, neither the Centra

Admi ni strative Tribunal nor the Hi gh Court, can direct the
nmerger of any cadre. That is a policy decision for the
Government to take. So long as it is not done, it is not open
to the tribunal or the court to issue directions in that regard
and to follow it up with what are thought to be consequentia
directions.

13. W may in this context notice that the Centra
Admi ni strative Tribunal, Principal Bench, Del hi dealing wth

a simlar claimtook up the position on the basis of decisions
of this Court, that the tribunal would have no jurisdictionto
i ssue the directions sought for by the enpl oyees. It is
submitted that the correctness of the said decision has been
guestioned in the Hi gh Court at Delhi. Therefore, it is not
necessary for us to make any observation regarding that
decision. But we note that, that tribunal declined
jurisdiction in simlar circunstances.

14. Once we find that it was open to the CGovernnent
to extend a benefit to a set of its enployees with effect froma
particul ar day on the basis of some anonmaly found in the

report of the Fifth Pay Conm ssion, there would arise no

di scrimnation because the very inplenmentation of the Fifth
Pay Conmi ssion Report would not entitle the respondents to

any benefit. The very right to their benefit arose because of
the decision of the CGovernment to extend to them a

particul ar benefit not specified in the Fifth Pay Conm ssion
Report. It is, therefore, not possible to postulate that the
deci sion of the Governnent nust be given retrospective effect
and if no such effect is given, the tribunal or court can
interfere and direct the giving of such retrospective effect.
Once it is found that paragraph 83.296 is attracted to the
case, it has to be found that the applicants before the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

7

Tri bunal were not entitled to any relief.

15. We are, therefore, of the viewthat the Centra
Admi ni strative Tribunal has exceeded its jurisdiction in
issuing the directions it has issued and the H gh Court was

in error in not setting themaside. W, therefore, allow these
appeal s and setting aside the decision of the H gh Court and
that of the Central Administrative Tribunal disniss the
original applications filed before the Central Admi nistrative
Tribunal, Calcutta. W direct the parties to suffer their
respective costs.




